THE INSTITUTE OF ECONOMICS 
OF 

THE BROOKINGS INSTITUTION 
Publication No. 6o 

For a full list of publications see the end of the book 




THE NATIONAL RECOVERY 
ADMINISTRATION 

An Analysis and Appraisal 


BY 

LEVERETT S. LYON 

PAUL T. HOMAN LEWIS L. LORWIN 

GEORGE TERBORGH CHARLES L. HEARING 

LEON C. MARSHALL 


WASHINGTON, D.C. 

THE BROOKINGS INSTITUTION 

1935 



Copyright, 1935, by 
THE BROOKINGS INSTITUTION 


Set up and printed 
Published April 1935 

rights reseived including the light of repioductlon 
In whole or in pait in any form 


'B tinted in the United States of America 
George Banta Publishing Company 
Menasha, Wisconsin 



DIRECTOR'S PREFACE 

This is the fifth of a series of studies of the NRA un- 
dertaken by the Institute of Economics under the imme- 
diate direction of Leverett S. Lyon. Of the earlier studies 
in the series, one presented a general preliminary analy- 
sis of the Recovery Administration, another dealt with 
a specific controversial trade practice, and two others 
surveyed the regulatory action of the NRA in certain 
fields. The present volume is a general analysis and ap- 
praisal of the NRA as a whole. 

The National Recovery Administration was given a 
central place in the Presidents recovery program. Now 
that the two-year period for which the National Indus- 
trial Recovery Act was enacted has almost run, Congress 
and the country are engaged in an appraisal of the work 
of the Recovery Administration and in an effort to de- 
cide whether it should be allowed to disappear with the 
expiration of the law upon which it is based or whether 
it should be continued in its present or in some modified 
form. To the consideration of this problem the present 
volume contributes a painstaking and objective analysis 
of the NRA. The study deals with its organization and 
operation as an administrative mechanism and with the 
substantive output in the form of code law" as this re- 
lates to wages and hours and to trade practices. It ana- 
lyzes the work of the NRA in industrial relations and 
appraises the effects of its work on recovery. The publi- 
cation of this work at the moment when Congressional 
consideration of the NRA is active makes it particularly 
appropriate to the Institute’s purpose of ascertaining and 
interpreting the facts concerning current economic prob- 
lems. 

vii 
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clusion of even so extended an investigation. They are 
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dents of economics and government administration and 
with government officials generally. Of no less assist- 
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At the beginning of the study the Administrator 
granted access to NRA materials. While in practice this 
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however, entirely the work of the Research and Plan- 
ning Division of the NRA. On other particular aspects 
of the work important assistance has been given by the 
members of the Recovery Administration staff j the 
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members of the Research and Planning and Legal Di- 
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The form and content of this study have been mate- 
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the NRA organization. Charles Dearing was for a pe- 
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rectly responsible. 
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PART I 

THE UNDERLYING LAW 




CHAPTER I 


THE BACKGROUND OF THE 
RECOVERY ACT 

The spring of 1933 found the United States in the 
fourth year of the most serious economic depression 
which the nation had ever experienced. It was in this 
situation that a new xAdministration, skeptical of the 
individualism of the past, expressing confidence in a 
greater degree of collective action, and heralding a “New 
Deal” in terms of this belief, came into office. This new 
Administration quickly spread upon the federal statute 
books a number of laws designed to restore prosperity 
and to effect those reforms which the ^^New Deal” 
implied. 

Of all this legislation the President of the United 
States appraised the National Recovery Act as of out- 
standing significance. When affixing his signature to this 
law on June 16, 1933, he declared: 

History probably will record the National Industrial Recov- 
ery Act as the most important and far-reaching legislation ever 
enacted by the American Congress. 

It represents a supreme effort to stabilize for all time the 
many factors which make for the prosperity of the nation and 
the preservation of American standards. 

Its goal is the assurance of a reasonable profit to industry and 
living wages for labor, with the elimination of the piratical 
methods and practices which have not only harassed honest busi- 
ness but also contributed to the ills of labor. 

He thus indicated his opinion of the predominant im- 
portance of the NIRA in the legislation which had been 
passed under his direct influence, the magnitude of the 
problems to which the law was directed, and the deviation 
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from past lines of economic policy which it represented. 

The public mind was receptive to action of a heroic 
cast. Deflationary developments had carried economic 
maladjustments to a point where the experience of earlier 
depressions appeared to many observers to furnish no 
guidance. Faith in the ^‘self-generating” forces of re- 
covery had almost completely vanished. The widespread 
belief that the government must intervene to rout, the 
forces of depression, in a more comprehensive way than 
had ever before been attempted, opened the way for new 
and unconventional experiments in economic policy. 

While the Recovery Act grew from a situation calling 
for prompt action and was devised to meet immediate 
needs, it was not wholly without precedent in the ideas 
of the past. The Interstate Commerce Commission, the 
various public utility commissions, labor laws, trade 
practice conference agreements under the Federal Trade 
Commission, and the corporate bodies of war time had 
all established patterns of thought, in terms of which it 
was easy to conceive of new regulation. Familiar also 
to the American mind was the idea of collective action. 
The working man was experienced with trade unions 5 
the farmer with co-operatives 5 the business man with 
trade associations. The attempt to extend economic power 
through group action had already a long history and 
objectives which had found expression in proposals for 
legislative action. 

Several lines of thought prominent during the depres- 
sion gave support to the idea that the national govern- 
ment should attempt actively to promote industrial 
recovery. Most general in nature was the much discussed 
concept of economic planning. This was a broad phrase 
under which were Included numerous proposals to In- 
crease the amount of collective economic control. Such 
proposals had the common ground of distrusting individ- 
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ualisna as the guiding principle of economic life. They 
varied widely in the extent to which they envisaged a 
departure from the capitalistic structure of economic 
society, ranging from modest suggestions for setting up 
an advisory economic council to proposals for reorganiz- 
ing American industry into vast monopolistic trusts under 
close government regulation. 

Many who were unsympathetic with economic plan- 
ning in general terms or to whom the idea was even 
abhorrent, found it appealing in certain limited areas. 
Planning on an industry basis found support in a popu- 
larly prevailing view that there existed an excess of pro- 
ducing capacity, and that it was desirable to “balance 
production and consumption” by direct means of control. 
The so-called “lack of balance” was believed to be an 
important factor in continuing the depression. Even be- 
fore the depression there was much talk of so-called “sick 
industries” — those which had experienced a rapid ex- 
pansion during and immediately after the war and which 
found unusual difficulty in adjusting themselves to a 
contracting market. That “industry planning” with gov- 
ernment assistance could aid in this situation was widely 
believed. 

There was further the view that much competition is 
“predatory.” This view, held in more prosperous days 
chiefly by business men in regard to the actions of their 
competitors, was nourished by widespread business fail- 
ures and the price and wage reductions which always 
accompany depressions. Thus nourished, the notion of 
predatory competition was expanded into a doctrine, ac- 
cepted by many, that the degree of competition to which 
we were accustomed was itself an evil, essentially ^‘de- 
structive,” and both a cause of the depression and a factor 
in its continuance. The prevalence of this point of view 
gave support to business men’s proposals for modifying 
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the anti-trust laws in quarters which heretofore had sup- 
ported these laws as a bulwark against monopoly. 

Still another strain of thought was the idea of tech- 
nological unemployment. A realization of the fact that 
the introduction of machines causes at least temporary 
unemployment is at least as old as the Industrial Revolu- 
tion; but the rapid technological advance of recent years, 
striking instances of displacement of men by machinery, 
and the advancing “rationalization” of American indus- 
try between 1922 and 1929 had given the idea of techno- 
logical unemployment a new interest and had made large 
numbers of persons susceptible to proposals which seemed 
to show a way toward spreading the available work. 

Vaguely, but none the less effectively, these strains of 
thought made contact with another somewhat related 
economic idea. This was that current income in the hands 
of the masses was insufficient to carry from the market 
the potential output of the highly productive industrial 
system. The correlative of this proposition was that 
economic stability could be promoted through larger 
current distribution of income to the working population. 
During the depression this idea was re-enforced by the 
absence of income in the hands of the unemployed and 
the loss of income of those whose wages had been cut. 
There developed a wide popular belief that escape from 
the depression was through “an increase in mass pur- 
chasing power.” 

These various strains of thought, in one form or an- 
other, were all actively present in the discussion of means 
of escape from the depression, and each has some 
relevancy to the history of the National Industrial Re- 
covery Act.’’ 

^ It is perhaps unnecessary to state that these theories are mentioned 
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The immediate origins of the act were very complex 
and will furnish a fascinating and perplexing study for 
some legislative historian. The suggestions of many per- 
sons and groups for ending the depression were con- 
sulted. There were proposals for a government guarantee 
against loss to private construction enterprises as an in- 
ducement to stimulate activity in capital goods industries. 
There were suggestions for a more general use of the 
principle of government insurance against loss as a means 
of encouraging private business expansion. A third kind 
of proposal was that government leadership should spon- 
sor voluntary agreements among the leading establish- 
ments of the most important industries to expand their 
schedules of production simultaneously for a period of 
months and also to set minimum wages and prices. 

These and other suggested plans when thrown into the 
arena of official discussion were brought into contact with 
many proposals then before Congress, for eliminating 
^^unfair and excessive’^ competition by amendment of 
the anti-trust laws and for limiting working hours in the 
interest of re-employment. A curious combination of 
support was engendered among reform groups, business 
groups, and labor groups, each seeing in the developing 
bill an opportunity to promote ends of its own. In the 
outcome a law was passed which was highly inexplicit 
in its terms but vastly comprehensive in its powers. It 
allocated to the President unprecedented lines of eco- 
nomic authority.^ 


merely as those prevalent. No implication of their validity or invalidity is 
intended. Some of them are appraised in later chapters. 

" This chapter and the one which follows are in some considerable 
degree summaries of the Introduction and Chapter I of the ABC of the 
NRAj published by The Brookings Institution. 



CHAPTER II 

PROVISIONS OF THE ACT 

The National Industrial Recovery Act is made up of 
three titles. The heading of Title I is Industrial Re- 
coveryj of Title II, Public Works and Construction 
Projects; and of Title III, Amendments to Emergency 
Relief and Construction Act and Miscellaneous Provi- 
sions. The contents of Title III need no consideration in 
a discussion of the law. Title II authorizes an appropria- 
tion of 3.3 billion dollars for the financing of public 
works. Although strongly supplemental to the purposes 
of Title I, it may be regarded as a separate piece of legis- 
lation. In this book Title I only will be in the foreground 
of attention.^ 

The law opens with a declaration of policy.^ The sec- 
ond section of Title I is essentially an empowering para- 
graph. This section authorizes the President, as he may 
find necessary, to establish agencies; to accept voluntary 
services; to appoint officers and employees without re- 
gard to the civil service laws; and to utilize federal 
officers and employees, and, with the consent of the state, 
state and local officers. Any or all of his functions and 
powers under the act, he is authorized to delegate to such 
agents as he may designate or appoint. It is on this 
authorization of power that the establishment of the 
National Recovery Administration — ^the NRA — is based. 
From the same source is drawn the extensive authority 
delegated to and exercised first by the Administrator, 

^ For text of Title I, see Appendix A. 

^ The content of this declaration is discussed in Chap. III. 

8 
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General Hugh S. Johnson, and now by the National 
Industrial Recovery Board (NIRB). 

Section 2 also limits the operation of the act to two 
years and authorizes the President to end it sooner by a 
proclamation, or the Congress to end it by a j oint resolu- 
tion declaring that the emergency recognized by the 
opening sentences of the act has ceased to exist. 

It is with Section 3 that the real content of the law 
begins. Section 3(a) provides for codes of fair competi- 
tion and lays down the basic procedure by which codes 
have up to the present been formed. Under this section 
the initiative is taken by 'hrade or industrial associations 
or groups,” which may place before the President for 
approval codes of fair competition for their respective 
trades or industries. The President is authorized to ap- 
prove such codes, if he finds; (i ) that the applicants for 
a code impose no inequitable restrictions to membership 
in the groups represented 5 (2) that the applicants are 
truly representative of the trades or industries for which 
they speak; (3) that such proposed codes are not de- 
signed to promote monopolies or to eliminate or oppress 
small enterprises and will not operate to discriminate 
against the latter; and (4) that the proposed codes will, 
in his judgment, tend to effectuate the policy of the law. 

Section 3 (a) also specifically provides that codes shall 
not permit monopolies or monopolistic practices' and 
makes mention of the right to be heard. This right, how- 
ever, is guaranteed only to “persons engaged in other 
steps of the economic process” covered by a particular 
code, if their welfare stands to be affected by the opera- 
tion of such code. The President may impose as a condi- 
tion of his approval such requirements as he believes 
necessary for the protection of consumers, competitors, 
employees, and others, and he may make such exceptions 
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to and exemptions from the provisions of codes as he 
deems necessary. 

Under Section 3(b) codes approved by the President 
become legally binding. The approval of a code makes 
any violation of its provisions an ^^unfair method of com- 
petition^’ within the meaning of the Federal Trade Com- 
mission Act and its amendments. Violations of the terms 
of a code may, therefore, be proceeded against by the 
Federal Trade Commission. Section 3(c) invests the 
district courts of the United States with jurisdiction to 
prevent and restrain violations of the codes, and directs 
United States district attorneys to institute equity pro- 
ceedings to restrain violations. Section 3(f) makes any 
violation of code provisions a misdemeanor punishable 
by a fine of not more than $500 for each offense, and 
each day such violation continues is deemed a separate 
offense. 

If trade groups fail to take the initiative in code mak- 
ing, the President may do so. This power, given in Sec- 
tion 3(d) of the law, permits the President either upon 
his own initiative or upon complaints which he believes 
to justify the action, after such public notice and public 
hearings as he shall specify, to prescribe a code of fair 
competition for any trade or industry for which a code 
has not already been approved. Such codes have the same 
status as those initiated by trade groups under the provi- 
sions of Section 3(a). 

Section 3(e) of the law gives the President regulatory 
powers over imports when, on the basis of an investiga- 
tion by the Tariff Commission, he believes such regu- 
lation necessary to render effective the purposes of codes 
and agreements made under the act. He is empowered 
to lay down conditions upon which goods may be im- 
ported, to prescribe fees, and to limit the quantity of 
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imports. Importers may be forbidden to import without 
first obtaining a federal license. 

Section 4(a) authorizes the President to enter into 
agreements with and approve voluntary agreements 
among persons engaged in trade or industry, labor organ- 
izations, and trade and industrial groups, if in his judg- 
ment such agreements will aid in accomplishing the 
purposes of the law. It is under this section that the Presi- 
dent promulgated the President’s Re-employment 
Agreement (PRA) urging employers to agree with him 
to maintain certain conditions, particularly regarding 
wages and employment. It was these general agreements 
which were popularly called “the blanket code,” and for 
which the Blue Eagle was first invented. 

The possibilities under this sub-section are very exten- 
sive. Almost any type of agreement (between employers 
and employees, between members of trade groups, be- 
tween one labor union and another, between one trade 
group and another, and so on) which is deemed to effec- 
tuate the purposes of the law and to which the President 
wishes to give the sanction of his approval may be com- 
prehended within its sweeping terms. Its purpose ap- 
pears to be to facilitate any sort of agreement which may 
be deemed a desirable supplement to the provisions of 
codes. Separate codes are entered into by the members of 
particular trade groups, whereas individuals, different 
trade groups, and different labor groups may severally 
or jointly enter into agreements. No penalties are speci- 
fied for violation of such agreements. 

Section 4(b) of the act, which was limited to one year’s 
duration and expired June 16, 19345 -further expanded 
the President’s powers. It authorized him, whenever he 
should find that destructive wage or price cutting or other- 
activities contrary to the purpose of the law were being 
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practiced in any trade or industry, after public notice and 
hearing, to license business enterprises if he deemed it 
essential to make effective a code of fair competition or 
agreement. The licensing provision, giving the President 
the power of life or death over business enterprises, was 
the ultimate weapon of enforcement and the capstone of 
the powers granted to the President. Recognized as the 
most extraordinary extension of Presidential power in 
American history, this section was bitterly attacked in 
Congress. 

Section 5 provides that codes, agreements, or licenses, 
approved or prescribed, and all actions complying with 
the provisions of codes or agreements, shall be exempt 
from the provisions of the anti-trust laws of the United 
States. Section 5 also includes a declaration that nothing 
in the act shall prevent an individual from pursuing the 
vocation of manual labor or selling the products thereof 
and that the act and its regulations shall not prevent 
any one from marketing or trading the produce of his 
farm. 

Section 6 makes it necessary for a group, as a qualifica- 
tion of eligibility, to file such information concerning its 
activities as the President shall prescribe. It also em- 
powers the President to prescribe such rules as shall 
insure that any organization availing itself of the benefits 
of the law shall be actually representative of the industry 
which it purports to represent. The President is author- 
ized to use the investigatory powers of the Federal Trade 
Commission to carry out this and other provisions of 
Title I. 

Section 7(a) contains a mandatory prescription to be 
included in each code adopted. This mandate, comprising 
three clauses, is designed in the interests of labor. Every 
code shall contain the conditions: (i) that employees 
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shall have the right to organize and bargain collectively 
and shall be free from interference by employers in the 
designation of their representatives or in other concerted 
activitiesj (2) that no employee and no one seeking 
employment shall be required as a condition of employ- 
ment to join any company union or to refrain from join- 
ing or assisting a labor organization of his own choosing; 
and (3) that employers shall comply with the maximum 
hours, rates of pay, and other conditions of employment 
approved or prescribed by the President. 

Following the mandatory provision described. Section 
7(b) goes on to prescribe that where employers and 
employees have by mutual agreement established the 
standards of hours, rates of pay, and such other condi- 
tions of employment as may be necessary to effectuate the 
purposes of the act, these standards may, upon approval 
by the President, have the same effect as a code of fair 
competition. The President is to “afford every oppor- 
tunity” to employers and employees to arrive at such 
mutual agreements. Where no such agreement is arrived 
at or approved, under Section 7(c) the President may 
investigate the situation and prescribe a limited code of 
fair competition fixing such maximum hours of labor, 
minimum rates of pay, and other conditions of employ- 
ment as he finds necessary to effectuate the policy of the 
law. The agreement provision of Section 7(b) appears 
to be a special application of Section 4(a), giving the 
force of a code to a particular kind of agreement. The 
power of the President to, prescribe a “limited code” like- 
wise appears to be a special application of Section 3(d), 
under which he may prescribe a comprehensive code. 

Final sections of Title I of the act (Sections 8, 9, and 
10) deal with its relationships to the Agricultural Ad- 
justment Act, with a special provision concerning oil reg- 
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ulatioiij and with authorizations to the President for 
making the law effective. Section lo gives the President 
power ^^from time to time to cancel or modify any order^ 
approval, license, rule, or regulation issued under this 
title,” and requires that every code issued under the law 
shall contain an express provision to that eflfect. The 
President, it appears, is thus authorized to remake in any 
way any code at any time during the life of the law. 

Viewed as a whole, the National Industrial Recovery 
Act is primarily a piece of enabling legislation. Giving 
the President unprecedented peace-time powers, it re- 
quires nothing of him. He need not promulgate or ap- 
prove any code. If a code is approved, the only positive 
requirement, as above stated, is that it include the labor 
provisions stated in Section 7(a). Negatively there are 
the requirements stated in Section 3 concerning the rep- 
resentative character of trade groups, the prohibition of 
monopolistic practices, and the interests of small enter- 
prises. Except in the case of tariff investigations, proced- 
ural requirements are limited to the vague specification 
of public notice and hearing. 



CHAPTER III 


OBJECTIVES OF THE ACT 

Concerning the purpose of Title II, providing for 
public works, there is no ambiguity. It was designed to 
stimulate recovery through the expenditure of public 
loan funds upon useful public works, and correlatively 
to provide additional work for the unemployed. Its 
primary stimulative effect was expected to operate in the 
fields of construction and capital goods where the unem- 
ployment of men and equipment was most marked. 

No such simplicity of statement is possible with respect 
to the purposes of Title I. A little space may therefore be 
used profitably in examining the evidence. The official 
name of the whole act, including three titles, is ^^an act 
to encourage national industrial recovery, to foster fair 
competition, and to provide for the construction of cer- 
tain useful public works, and for other purposes.’’ The 
declaration of policy with which Title I begins reads 
as follows: 

A national emergency productive of widespread unemploy- 
ment and disorganization of industry, which burdens interstate 
and foreign commerce, affects the public welfare, and under- 
mines the standards of living of the American people, is hereby 
declared to exist. It is hereby declared to be the policy of Con- 
gress 

[1] to remove obstructions to the free flow of interstate and 
foreign commerce which tend to diminish the amount thereof ; 
and 

[2] to provide for the general welfare by promoting the 
organization of industiy for the purpose of co-operative action 
among trade groups, 

[3] to induce and maintain united action of labor and man- 
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agement under adequate governmental sanctions and supervi- 
sion, 

[4] to eliminate unfair competitive practices, 

[5] promote the fullest possible utilization of the present 
productive capacity of industries, 

[6] to avoid undue restriction of production (except as may 
be temporarily required), 

[7] to increase the consumption of industrial and agricul- 
tural products by increasing purchasing power, 

[8] to reduce and relieve unemployment, 

[9] to improve standards of labor, and otherwise 

[10] to rehabilitate industry and to conserve natural re- 
sources. 

Several clauses, it will be observed, imply the truism 
that larger production and fuller employment are de- 
sired. No indication is given of the degree to which ^^un- 
fair competitive practices” implies more than does 
“unfair methods of competition” under the Federal 
Trade Commission Act. “Promoting the organization of 
industry for the purpose of co-operative action amon^ 
trade groups” indicates an intended form of implementa- 
tion without disclosing the intended lines of action. 
“United action of labor and management” means nothing 
until elaborated. The same may be said of “to improve 
standards of labor.” The declaration, in short, exhibits 
merely general economic objectives, disclosing nothing 
concerning the more explicit lines of action con- 
templated.^ 

Turning to the body of the act, one finds that Section 3, 
providing for submittal and approval of voluntary codes 
of fair competition and for the imposition of codes, makes 
no mention of the intended content of such codes. Sec- 

^The Supreme Court has characterized Section i of the act as ^^a 
broad outline” which “is simply an introduction of the act, leaving the 
legislative policy as to particular subjects to be declared and defined, if at 
all, by the ’subsequent sections.” Supreme Court of the United States, Nos. 
135 and 260, October Term, 1934. 293 U.S. 388. 
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tion 4(b) is less barren. The grant of licensing power to 
the President is prefaced by the clause^ ^‘^whenever the 
President shall find that destructive wage or price cutting 
or other activities contrary to the policy of this title are 
being practiced in any trade or industry or any subdivi- 
sion thereof, and . . . shall find it essential to license 
business enterprises in order to make effective a code of 
fair competition or an agreement.” This may be inter- 
preted to mean that a primary purpose of codes is to 
eliminate business conduct which may be characterized 
as “destructive wage or price cuttmgT 

Some positive content is also found in Section 7, The 
President is instructed to encourage employers and em- 
ployees “to establish by mutual agreement the standards 
as to the maximum hours of labor, minimum rates of pay, 
and such other conditions of employment.” (Section 
7-b.) But, “where no such mutual agreement has been 
approved by the President, . . . he is authorized to pre- 
scribe a limited code of fair competition, fixing such 
maximum hours of labor, minimum rates of pay, and 
other conditions of employment.” (Section 7-c.) 
These provisions make it clear that wage and hour 
standards are primary objectives under the act. There is, 
however, no indication as to whether or not it was in- 
tended that protective labor provisions be initiated by 
trade or Industrial groups under Section 3(a), or other- 
wise. The ambiguity on this point has been serious, since 
it at once raised a controversial situation inimical to 
“united action of labor and management,” which was one 
of the stated purposes of the act. Though on the surface 
merely a procedural point, the ambiguity really relates 
to a rather fundamental matter of policy concerning the 
intended relationship between employer and employee 
groups. 



1 8 NATIONAL RECOVERY ADMINISTRATION 


Section 7(a) also states poJicy to the extent of indicat- 
ing an intention to facilitate labor organization and to 
protect labor groups in certain rights of action. Both the 
rights of labor groups and the responsibilities of the gov- 
ernment relative thereto are stated in such general terms 
that all concrete meaning depends upon later adminis- 
trative interpretation. 

The only positive guides to policy to be found in the 
act are those that have been mentioned. If they all be 
interpreted as applying to the purposes of voluntary 
codes under Section 3(a), codes were expected to in- 
clude the somewhat overlapping categories of (a) provi- 
sions covering minimum wages, maximum hours, and 
“other conditions of employment’^ j (b) measures to pre- 
vent “destructive” wage cutting and price cutting j (c) 
fair trade practice provisions j and (d) provisions protect- 
ing certain labor rights of collective bargaining. 

The provision in Section 5 placing what is done under 
the act outside the scope of the anti-trust laws, had it 
stood unlimited, would have been a tremendous grant 
of policy-making power. By amendment in the Senate, 
limitations were placed upon it, proscribing monopolies, 
monopolistic practices, and oppression of small enter- 
prises, and protecting individuals in “pursuing the voca- 
tion of manual labor and selling or trading the products 
thereof.” These limitations introduce a new ambiguity. 
The Sherman Act has been interpreted by the Supreme 
Court to forbid “unreasonable restraint of trade,” and 
the content of the phrase has been organically connected 
with the concept of monopolization as it has been juristi- 
cally developed. The Recovery Act in effect authorizes 
agreements “in restraint of trade” (else the stay of the 
anti-trust law provisions was unnecessary), but only such 
agreements as are free from “monopolistic practices.” 
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How the court will resolve this issue, there is no way of 
knowing. Is the President’s finding of fact that codes or 
agreements further the purposes of the act sufficient to 
establish the ^Reasonableness” of a ^^restraint of trade,” 
or are the courts to have resort to external criteria by 
which to overrule his finding? And if so, what criteria? 
In either event the extent, or even the character, of the 
relief from the anti-trust laws is left in doubt. 

The hearings on the bill before committees of the 
Senate and House of Representatives are equally vague. 
The evidence of Senator Wagner and Mr. Richberg, who 
were nearest to occupying the role of official sponsorship, 
centered on the idea of price stabilization by stopping 
competitive undercutting of Jabor standards. Thus Mr. 
Richberg, after saying ^dt has been the desire of the trade 
associations ... to be permitted to get together and make 
agreements . . . for the purpose of eliminating unfair 
practices, and also, let us say, for the purpose of estab- 
lishing price levels on which the industry felt it could 
survive,” shortly thereafter in the same connected state- 
ment continued that the act provides ^Rhe most tremen- 
dous experiment in the way of governmental activity 
that has been undertaken by this government in connec- 
tion with business^ and that is the experiment of encour- 
aging business organizations to get together to establish 
agreements that will promote fair competition, and 
primarily, from my point of view, fair competition as to 
labor j fair competition in wages and working condi- 
tions.”^ More vaguely, these sponsors used such terms 
as ‘destructive competition” and “civilizing competi- 
tion.” Both insisted that the bill supplemented, i-ather 
than did away with the anti-trust lawsj that it was to 

^73 Cong. I sess., National Industrial Recovery^ Hearings on H.R. 
5664 before House Committee on Ways and Means, pp, 68 and 69. 
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purify rather than suppress competition. At one point 
Senator Wagner said, ^^This is supplemental to the anti- 
trust laws 3 it is not destructive of them. We are going 
to retain competition. We are simply going to put com- 
petition on a high standard of efficiency rather than on a 
low standard of exploitation of labor. That is the only 
difference.”^ At another point he said that he did not 
anticipate price fixing.^ On the other hand he mentioned 
the making of agreements on production as a possible 
line of action.^ In reply to a question by Senator King, 
^Ts your bill drawn largely from the philosophy of the 
old German cartel system?” he replied, “Not at all.” 
He went on to refer to it as a plan for “a nationally 
planned economy,” but immediately limited the signifi- 
cance of this phrase to “a rationalization of competition” 
based on eliminating “exploitation of labor.”® 

When Representative Knutson asked, . . it is pro- 
posed to allow them to regulate their outputs, to have 
trade agreements as to prices, as to territory, and as to 
production?” Mr. Richberg gave the noncommittal 
answer that, “I see no limitation on the agreement or 
code which could be adopted except the limitations that 
are fixed in the act.”’’ Shortly thereafter this colloquy 
occurred: 

Mr. Knutson. Under this legislation, would it be permissible 
for industries which are competitors to get together and form 
cartels such as they have in Europe ? 

Mr. Richberg. I do not wish to compare this too broadly with 
the European cartel, Mr. Knutson. 

^ The same, p. 105. 

"*73 Cong, I sess., N ational Industrial Reco<veryy Hearings on S. 1712 
before Committee on Finance, p. 19. 

® Hearings on H.R. 5664, p. 96, 

® Hearings on S. 1712, p. 6. 

^Hearings on H.R. 5664, p. 71, 
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Mr. Knutson. I am in thorough sympathy with your aim; but 
I consider this the most important section of the whole bill which 
we are dealing with right now. 

Mr. Richberg. I think it of very vital importance. 

Mr. Knutson. And I think we ought to understand it as fully 
as our limited power of understanding will permit us. 

Mr. Richberg. I do not want to make too much of an analogy 
and that is the reason I do not want to simply say that this is 
the cartel type of operation. 

Mr. Knutson. Oh, no. 

Mr. Richberg. But in a general way it has that tendency. 

Mr. Knutson. In a general way it encourages manufacturers to 
do the same things that the cartels are doing in Europe? 

Mr. Richberg. I think, in a general way, that may be true ; yes. 
Mr. Knutson. And they couldn’t be prosecuted for getting to- 
gether and fixing prices? 

Mr. Richberg. Assuming that the prices themselves have a rea- 
sonable relationship to the costs and so forth ; yes. 

Mr. Knutson. Of course, they would be subject to regulation 
by the government ; but it would not be necessary, would it, for 
the steel industry, under this legislation, to get specific permis- 
sion from the government to fix prices of steel products, and 
to limit production. 

Mr. Richberg. I would say that depended entirely upon the 
regulations that were enforced by the Administration, which 
would be suited to the needs of a particular industry. , . 

In response to a further question, the provisions 
of the bill cover the wholesaler and the retailer where 
they employ labor?’’ Mr. Richberg replied, “It ap- 
pears to me to cover all forms of trade and industry,”® 
All that such statements really showed was that 
powers of an extensive character were being granted, 
and not what use was expected to be made of them. A 
rather striking difference of view did, however, appear 
between Senator Wagner and Mr. Richberg concerning 
the prospects of cartel-like developments. Both seem to 


®The same, pp. 71-72. 


The same, p. S3. 
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have been primarily interested in the public works and 
labor phases o£ the bill, and to have given little thought 
to its other aspects. 

Discussion on the floor of the House and Senate 
elicited no new light. In answer to questions by Senator 
Borah and others, the sponsors of the bill tended to play 
down the intended degree of deviation from the anti- 
trust laws, even to the extent of appearing to suggest that 
agreements to support labor standards were the only 
important outcome to be expected. The acceptance by 
both houses of the Borah amendment against monop- 
olistic practices indicated an intention of Congress not to 
authorize extensive deviation from the anti-trust laws. 

The argument presented to the committees of the 
House and Senate, and to the House and Senate them- 
selves, was that it was necessary in the emergency to grant 
sweeping powers to the President without being able to 
foresee in what ways they were to be used, beyond prop- 
ping up labor standards. From all that can be learned of 
the legislative history of the act, Congress may be said 
to have been essentially uninformed upon what lines of 
action were to be anticipated under the act, and upon 
whether, or to wha.t degree, it was seriously impairing 
the policy of the anti-trust laws. 

The opinions of persons who had some early relation- 
ship to the bill are no more helpful in clarifying the 
underlying policy. Some of them certainly thought its 
primary function was to support labor standards, with 
possibly some spreading of work, more active policing of 
the sort of competitive practices which was already 
illegal, and the extension of accredited trade association 
practices. Their underlying thought in this connection — 
quite apart from any consideration of the direct creation 
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of “purchasing power” — was that the competitive cutting 
of wages and other labor standards had reached a stage 
where a progressively “destructive” degree of price com- 
petition was feeding upon it. It was felt that if “labor 
standards” could be “stabilized” at “reasonable” levels 
business men could go forward with business commit- 
ments in a renewed state of confidence. The central 
thought, in more general form, was that the important 
elements in business costs needed to be brought to a 
degree of stability to permit reasonable adjustment of 
business plans to future market prospects. 

To the range of action indicated in the preceding para- 
graph some persons added special treatment of “sick” 
industries, a phrase limited in its current meaning to a 
very few fields especially affected by dynamic industrial 
changes. Coal and textiles were the usual illustrations. 
Fairly thoroughgoing forms of government guardian- 
ship were thought of in this connection, particularly with 
respect to the natural resource industries. 

Some persons, especially the sponsors of certain early 
proposals which had been Influential in leading up to the 
framing of the act, conceived that agreements to step up 
the current rate of Industrial production would be pro- 
moted, possibly in conjunction with some allocation of 
production quotas. 

■Others, Including important members of the business 
community, envisaged the power of industrial groups to 
enter into cartel-like price and production agreements. 
This is at least hinted in the statement of Mr. H. I. Har- 
riman, president of the United States Chamber of Com- 
merce, at the hearings on the House bill. In response to 
a question, “Is there anything in this bill to assist Indus- 
tries to get back on their feet?” he replied, “Yes, sir; 
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because in this bill they can fix a fair price for their 
products with the consent of the President.”^" He further 
stated “a fair price,” “fair wages,” and “a fair dividend” 
as a trilogy of objectivesd^ But even he conceived that 
“the first codes that will be submitted will cover nothing, 
or practically nothing, but the matter of wages and 
hours, and so forth, and those can go into effect very 
promptly. Then . . . the refinements of the codes can be 
developed later.”^^ The nature of the “refinements” is 
not made clear. 

The diversity of ideas upon price and production con- 
trol was very great, ranging from mild measures against 
collapsing prices to thoroughgoing forced cartels. Views 
of business men concerning the bill were so varied as to 
reach from one extreme of those who thought the object 
to raise labor costs, spread work, and hand American 
industry over in bonds to organized labor, to the other 
extreme of those who came in full cry on the scent of 
price and production control. 

There were other persons who thought the act was 
meant primarily to implement certain advantages, both 
for recovery and for long-range business stabilization, 
which were supposed to derive from redistributing in- 
come more heavily toward the lower income brackets. 
These in some degree coincided with those who thought 
the bill to be among other things a charter of liberties to 
labor unions. And finally, not to attempt to display all 
shades or combinations of opinion, others of a more 
radical turn of mind took the invoking of group action 
and the granting of coercive powers to the President to 
mean that the New Deal was on the road toward dis- 
mantling economic individualism. 

Hearings on H.R. 5664, p. 154. 

same, p. 134. “The same, p, 153. 
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When one has canvassed the sources of information, 
the conviction grows that those most closely concerned 
with drafting or sponsoring the act had themselves vague 
ideas of what was to be done, and not to be done, under 
itj and what administrative organization and procedure 
could effect its purposes while observing its limitations. 
In some degree all the viewpoints noted above seem to 
have touched the inner circle. There was doubtless sub- 
stantial agreement that the lowest wages were to be 
raised, that the total wage bill was to be increased, and 
that available work was to be spread among more work- 
ers. Beyond that, each person had his own ideas of what 
should be done. There is some evidence of an official 
view that when industrial groups had come in and dis- 
played their troubles it would be soon enough to deter- 
mine what should be done. So far as can be learned, even 
the Administration had no idea to what extent it was 
fostering a modification or impairment of the familiar 
outlines of the system of free private enterprise. 

All these unfocused views make impossible any ex- 
plicit answer to the question. What was the “theory” 
underlying the act.? The theories were as numerous as 
the expectations of persons concerning the use which 
would be made of the powers. The powers were so great 
that there was no means of prognosticating in what par- 
ticular directions they would be used. 

In the most general sense, there seems to have been a 
more or less official recovery theory based upon three 
hypotheses; (i) That an increase in total payrolls would 
add to net current spending; (2) that raising the lowest 
wages would both promote spending, as just stated, and 
in addition restore a proper balance between occupations 
which the depression had broken down; and (3) that 
measures which prevented further price declines, or in 
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some cases raised prices, would create a state of business 
confidence favorable to forward commitments. There 
was a more or less official view — that is to say, a view 
entertained by at least some officials — that the primary 
lift to recovery lay in Title II, providing funds for public 
works, and that Title I was to insure that the benefits 
therefrom were not neutralized by the deflationary 
effects of desperate competition. 

With respect to a longer run, there were presumably 
three related ideas which impressed the President and 
his advisers: first, that the method of collective action of 
groups was important for stabilization of business activ- 
ity j second, that this involved a higher degree of organi- 
zation of both business and labor groups than existed j 
and third, that instability could be mitigated by measures 
directed to producing less inequality in the distribution 
of income. 

In the light of all the foregoing considerations, little 
is to be gained by extensive exposition of the objectives 
of the act, as evidenced by the bill itself, by its legislative 
hisfery, or by external reaction to it. The circumstances 
under which it was passed and the powers which it con- 
ferred are significant developments in the processes of 
American government. But, since it was an act under 
which diverse lines of policy and action were possible, its 
primary significance must be sought concretely through 
an examination of what has been done and is being done 
under its terms. 



PART II 

ADMINISTRATIVE ORGANIZATION 
AND PROCEDURE 




CHAPTER IV 

ADMINISTRATIVE ORGANIZATION 

Within a period of less than two years the National 
Recovery Administration has developed into a sprawling 
administrative colossus. In volume and scope its product 
probably has never been equalled by any peace-time gov- 
ernment agency. In its pursuit of the objectives of the 
Recovery Actj as it interpreted those objectives, the NRA 
has fixed into law a body of wage and hour legislation 
for a large portion of the country’s employers, controls 
over production and prices affecting all consumers of 
commodities, and detailed rules of business ethics and 
practice. 

Employers who, by pre-depression estimates, are the 
source of employment for some 22 million workers have 
been made directly subject to its operations. Its juris- 
diction runs the full range of industrial and trade activity 
from the animal soft hair industry code, covering 4.5 
workers, to the retail trade code, holding legal jurisdic- 
tion over nearly 3.5 million employees. This has come 
about through the formulation and approval of 546 codes 
of fair competition and 185 supplemental codes, filling 
18 volumes and 13,000 pages 5 through the approval of 
685 amendments and modifications to these codes 5 
through the issuance of over 11,000 administrative 
orders interpreting, granting exemptions from, and es- 
tablishing classifications under the provisions of individ- 
ual codes through the issuance of 139 administrative 

^ The preceding figures are taken from KRA Research and Planning 
Division, Report on the Operation of the National Industrial Recovery 
Act, February ipss- 
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orders bearing generally upon the administrative pro- 
cedure of NRA; and through the promulgation by the 
President of some 70 executive orders dealing specifically 
with rights, procedure, and privileges under the NIRA. 
The bulk of these orders and rulings have the full force 
and effect of law. 

Only the broad outline of NRA law-making activity is 
furnished by this recital. As a means of implementing its 
legislative acts the NRA has approved the establishment 
of 585 agencies of industrial self-government (code 
authorities) under which there are several thousand re- 
gional and divisional subordinate agencies. Most of the 
approved code agencies have been granted the power 
to levy legally compulsory assessments. Budgets cover- 
ing estimated costs of code authority operation and ag- 
gregating 41 million dollars have been scrutinized or 
approved by the NRA.'^ 

Supplementary to its major law-making activities the 
NRA early in its career negotiated some 2.3 million 
agreements between industrial and trade employers and 
the President of the United States. The working condi- 
tions of about 16 million employees were temporarily 
controlled by the provisions of these bilateral contracts 
— officially termed President’s Re-employment Agree- 
ments. In contrast with codes of fair competition, these 
agreements were not enforceable at law. Public opinion 
was supposed to furnish the persuasive force for com- 
pliance. 

This is a bare sketch of NRA’s work product. Its ac- 
complishment has required the services of a staff ranging 
from about 400 in August 1933 to a high of 4,500 in 
February 1935, divided between the Washington office 
and field agencies. Through February first 1935 the 

®Tlie same. 
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administrative expenses of the NRA have amounted to 
$13,566,000, ranging from a monthly expenditure of 
$393,000 in August 1933 to $1,054,000 in January 
1935 -' 

The sweeping activity outlined above has taken the 
definite form of a tremendous and complex body of ad- 
ministrative law, and a greater and more complex body 
of detailed administrative interpretations and decisions 
which must be consulted by the bulk of active and po- 
tential business concerns of the country in the daily con- 
duct of ordinary business. 

Briefly stated the NRA has been interpreting a legis- 
lative act — the NIRA — and out of this interpretation has 
been formulating policies on the basis of which numerous 
codes having full force and effect of law have been nego- 
tiated and approved. It has been administering its own 
legislative acts, and to some extent adj udicating its own 
administrative decisions. In short, it is one single machine 
performing administrative, legislative, and judicial func- 
tions. 

THE DEVELOPMENT OF ADMINISTRATIVE LAW 

Viewed merely as an administrative agency perform- 
ing law-making functions in combination with other 
activities, the NRA represents no unique development in 
the field of government. Administrative law making has. 
been developing rapidly during the past generation. 
Indeed it may be regarded as the most significant aspect 
of recent legal history, in both national and state and 
European and American law making. Under the Roose- 
velt Administration, the activities of such agencies as the 
Securities and Exchange Commission, the Agricultural 
Adjustment Administration, and various other so-called 


* The same. 
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“alphabetical” organizations have made extensive addi- 
tions to the already substantial body of federal adminis- 
trative law. It has been found that between 50 and 60 
federal administrative agencies are exercising quasi- 
legislative powers in some important degree.* This 
plethora of new agencies reflects not merely a series of 
measures for coping with the economic depression, but 
an important redefinition of American ideas concerning 
the responsibilities of the federal government. 

In the realm of administrative law the traditional dis- 
tinction between legislative, judicial, and executive 
branches of government is being severely impaired. This 
impairment is inherent in the attempt of governments 
to regulate those detailed phases of human conduct which 
cannot be written into general rules of law. Develop- 
ments of this sort are commonly explained on the grounds 
that social organization, especially in its economic as- 
pects, has become so complex that legislative bodies are 
no longer technically competent to exercise the types of 
legislative control which the situation demands. Justi- 
fication or criticism of this movement cannot be made in 
general terms. The particular circumstances of each case 
are of controlling significance. 

The general characteristic of administrative legisla- 
tion is that, while the legislative body lays down a line 
'of policy, the specific detailed content of the law derives 
from the rules and regulations promulgated by some ad- 
ministrative body or official. Such an agency therefore 
exercises in some degree what is really legislative pow- 
er, the degree depending upon how narrowly or broad- 
ly its powers are defined by the legislature. Very com- 
monly, also, administrative agencies have the de facto 

*See Frederick F. Blackly and Miriam E. Oatman, Administrative 
Legislation and Adjudication^ p. lo. 
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powei- to interpret the rules and to settle disputes arising 
under them, thereby exercising what, strictly speaking, 
are judicial powers. This trend in law making covers 
the great extension of the activities of governments to 
regulation and control in many fields, such as public 
health, industrial safety, transportation, local utilities, 
banking, and insurance. 

While the law-making activities of the NRA repre- 
sent only an extension of previously established trends in 
the field of government regulation, there are distinct 
points of difference between the controls which the legis- 
lature has ordinarily attached to delegations of legisla- 
tive pow'ers and those set up to control the administra- 
tion of the NIRA. The simplest way to bring these con- 
trasts into clear relief is to compare the statutory controls 
provided in NRA with the type of general control re- 
tained by the legislative branch of government in the 
past when delegating legislative functions to a so-called 
administrative agency charged with the exercise of regu- 
latory controls similar to those which have grown out of 
the activities of NRA. 

The statutes controlling the operations of the Inter- 
state Commerce Commission perhaps furnish the most 
comparable conditions for such a comparison.® In this 

^ In various aspects of its operations the NRA strongly resennbles the 
ICC and similar agencies: (i) The powers exercised depend upon and 
represent a vast extension of the idea ^^business affected with public in- 
terest,” and involve resort to the same general concepts of ^‘reason- 

able,” “inimical to the public interest,” and so on. (z) The approved 
acts, rules, and regulations have the full force and effect of law, and the 
processes of action in effect possess the combined characteristics of ad- 
ministrative, legislative, and judicial acts. (3) It has made its authority 
felt over practically the whole area of trade and industry potentially sub- 
ject to it. (4) Its powers derive from federal authority over interstate 
commerce, and its operations extend the concept of interstate commerce 
into fields of regulation heretofore thought to be occupied by the several 
states. 
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case the legislative body launched a vast program of 
regulation of transportation agencies designed to protect 
them from their own ruinous competition, and to pro- 
tect the public interest. Inasmuch as methods of achieving 
the objectives sought were highly technical in character, 
involving control over such matters as rates, safety regu- 
lations, and capital investment, the legislature admitted 
its incompetence for exercising the degree of regulation 
required, and set up an independent agent to carry out 
the expressed legislative policy. But at the same time it 
exercised its constitutional right to adapt the adminis- 
trative machine to the type of work to be done,® as well 
as its constitutional duty to define policy and standards. 

Congress, however, realized that a high degree of dis- 
cretionary power would of necessity be exercised by the 
agent; that its decisions would inevitably be reasoned 
from such vague and varying concepts as “the public in- 
terest,” “fairness,” “justness,” and “reasonableness.” In 
recognition of this fact it established by mandate the type 
of administrative agency which would be as far as possible 
removed from the importunings of special interests, from 
the influences of swiftly changing party politics, and 
from the even more disturbing influences of rapidly shift- 
ing internal policies and methods. In short, it specified 
the commission form of administrative agency and de- 
fined both its relationship to the legislature and its com- 
position. In the first place the legislature provided that 
the Commission should derive its power and duties di- 

Established by Supreme Court in Kendall v. United States y which 
stated in part; . But it would be an alarming- doctrine that Congress 
cannot impose upon any executive ofiicer any duty they may think proper, 
which is not repugnant to any rights secured and protected by the Con- 
stitution and in such cases, the duty and responsibility grow out of and 
are subject to the control of the law and not to the direction of the 
President.’’ 
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rectly from the legislature and be subject to immediate 
discipline for its acts only by the legislature. Second, 
Congress provided that the Commission should be com- 
posed of a rotating membership serving in seven-year 
terms, thereby making it amenable to executive control 
only through appointment. The appointing power was 
conditioned by the statutory requirement of Senate con- 
currence. The line of direct authority and responsibility 
was therefore from the legislature to the administrative 
agency. 

In thus removing its administrative agent as far as 
reasonably possible from the influences of the interests 
which it was established to control and from the immedi- 
ate control of the executive branch of government, the 
legislature took cognizance of the vast implications of 
its act.^ These were (i) that the agency created would 
not only hold life and death power over transportation 
companies themselves, but would exercise similar power 
over a property ownership related to transportation 
agencies only through its dependence upon transporta- 
tion services 3 (2) that it would of necessity make incur- 
sions upon regulatory jurisdiction previously exercised 
and jealously guarded by the various states; (3) that in 
carrying out legislative policy it would of necessity per- 
form functions possessing all the characteristics of, and 
overlapping far into the field of, legislative and judicial 
action. 

The illustration furnished by the statutes controlling 
the Inters'tate Commerce Commission could be multi- 
plied and extended into other regulatory and administra- 

^ The present control exercised by the Interstate Commerce Commis- 
sion over transportation agencies of course represents a long evolution of 
regulatory technique applied to a particular set of service agencies over 
a long period since the creation of the Commission in i 887. 
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tive fields, both federal and state. All of these regulatory- 
fields have several common characteristics: they deal with 
highly technical phenomena where the very nature of 
the controls exercised require the delegation of a large 
degree of discretionary powers to the designated ad- 
ministrative agency 3 they deal with operations which 
directly and indirectly affect widespread interests 3 and 
they deal with the types of interests which by virtue of 
financial strength are in position to exercise powerfully 
persuasive influences on the regulatory body. It is no ac- 
cident that, except in rare cases, regulatory authority de- 
signed to exercise control of these types of economic ac- 
tivity has been delegated only to agencies removed as 
far as possible from shifting policies and from the reach 
of pressure groups — that is, to the general character of 
regulatory body typified by the Interstate Commerce 
Commission. 

The calculated attempt has been to achieve a struc- 
ture rigid enough to preserve continuity of policy 3 suffi- 
ciently thorough in its operation to afford reasonable 
protection to individual interest and to the broad public 
interest 3 and finally, flexible enough in its operating 
structure to insure reasonable administrative expedition. 
Needless to say the history of regulatory activity dis- 
closes varying degrees of success in attaining these ob- 
jectives, all falling short of complete realization of the 
ideal. This history, however, shows a sufficiently uni- 
form approach, and extends over a long enough period, to 
command attention in any discussion of the administra- 
tive organization and procedure set up to guide the oper- 
ations of an agency designed to exercise the type of con- 
trols characteristic of a public utility regulatory body. 

In comparing the controls imposed upon executive and 
administrative discretion under the provisions of the 
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NIRA with those characteristic of past delegations o£ 
legislative power (as illustrated above), we find several 
points of striking difference. Chief among these is the 
extent to which all phases of the NRA organization and 
operation have been founded upon executive and ad- 
ministrative discretion rather than upon legislative man- 
date. 

With reference to the creation of an administrative 
agency the Recovery Act has very little to say. The Presi- 
dent is 

. . . authorized to establish such agencies, to accept and utilize 
such voluntary and imconipensated services, to appoint, without 
regard to the provisions of the civil service laws, such officers 
and employees and to utilize such federal officers and employees, 
and with the consent of the state, such state and local officers 
and employees, as he may find necessary, , . / 

And the President may, under authority of the act, re- 
delegate any of the powers delegated to him by Congress 
to whatever agency or agent he chooses. The law there- 
fore imposes no restrictions on the freedom of choice 
which the President may exercise in setting up an agency 
to administer, and, as experience has indicated, actually 
to interpret the act. As a matter of fact he could have 
chosen to nullify the entire act merely by failing to estab- 
lish an administrative agency. 

In other words, the legislative branch of government 
lodged with the executive branch the function of gen- 
eral direction, supervision, and control over the admin- 
istrative agency 5 that is, the function of deciding by 
what type of organization, by whom, and by what gen- 
eral methods the requirements of the laws were to be 
carried out. The lines of authority over NRA activi- 
ties, in contrast to those of the ICC, run directly to the 

® National Industrial Recovery Act, Title I, Sec. 2(a). 
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President 3 and the forms of the administrative organiza- 
tion and procedure depend entirely upon executive 
discretion rather than upon legislative determination. 
Moreover, executive discretion bears almost the whole 
responsibility for NRA policy determination 3 whereas 
in the case of the ICC an independent agency created by 
the legislature and relatively free from executive control 
is charged with general policy determination in so far as 
it has not been defined by the legislature, and with the 
promulgation of administrative policy (internal operat- 
ing organization, procedural rules and regulations, etc.). 

We therefore have to look to the actions of the Presi- 
dent to discover the general pattern of administrative 
control created for NRA, as well as for a statement of 
specific objectives and of methods to be used in attaining 
those objectives. Such an inquiry will obviously not fur- 
nish material for a final evaluation of NRA administra- 
tive procedure, since ultimate evaluation of the operat- 
ing effectiveness of any administrative agency must of 
course be made in terms of its net accomplishment. There 
are no immutable laws which guarantee that given sub- 
stantive results will emerge from one or another com- 
bination of legislative controls, structural organizations, 
and administrative method. An understanding of the ad- 
ministrative pattern and specific objectives of the Re- 
covery Administration may, however, be expected to lay 
a foundation for an eventual answer to the query as to 
whether or not the NRA as organized and operated is 
properly constituted to exercise the vast administrative 
and legislative powers over which Congress has given it 
control. 

In the subsequent analysis of the administrative or- 
ganization and operation of NRA it will be helpful to 
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the reader to keep in mind three major topics: (i) the 
considerations which have conditioned the choice of ad- 
ministrative machinery and methods which have been 
used in attempting to effectuate the provisions of NIRA. 5 
(2) the forces which have dictated the development of 
the organizational structure and procedural rules of 
NRA5 and (3) the manner in which these various factors 
have been combined to produce the NRA work product. 

The discussion immediately following will deal only 
with the first two of these items. Detailed analysis of the 
NRA product will occur later under such headings as: 
code making 5 code administration j trade practice pro- 
visions; industrial relations; and wage and hour regula- 
tions. 

CHOICE OF ADMINISTRATIVE MACHINERY AND METHOD 

In the practical exercise of the power of general direc- 
tion and control which the legislature had delegated to 
him under the NIRA, the President at the outset made 
two important decisions. First, from among the several 
possible types of action provided for in the law (see page 
10), the President chose to rely mainly on the co-opera- 
tive method of formulating voluntary codes of fair com- 
petition. The coercive powers, to impose codes and to 
license, did not thereupon drop out of sight, but remained 
as a sort of whip to drive business groups into ^^volun- 
tary” commitments which they might otherwise not have 
agreed to. On the whole, however, the story of develop- 
ments under the act is that of the making, the administer- 
ing, the content, and the consequences of voluntary codes. 

At the outset major industries w^ere invited to submit 
basic codes covering hour and wage provisions without 
delaying to work out elaborate trade practice devices 
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designed to control various business relationships.^’ The 
adoption of this limited immediate goal did not debar 
some attention to the elimination of trade abuses in so 
far as this was possible without slowing down the drive 
for re-employment. It did, however, imply the postpone- 
ment for later consideration of the more comprehensive 
devices for the regulation of business procedure. Industry 
was advised that “additions, modifications, and refine- 
ments of such basic codes will be considered later upon 
application by such association or groups.”’’" 

These statements clearly indicate that at the outset 
the Administration looked upon the code-making task as 
one which could be separated into two administrative 
phases — the first, re-employment, and the second, basic 
reform.” Speed was the characteristic feature of the en- 
tire administrative method adopted to achieve the goal. 
The general method followed, the machinery estab- 
lished, and the specific rules and regulations prescribed 
to govern code making all reflect the calculated desire to 
create a product designed to serve an immediate and 
limited purpose, rather than one to accommodate long- 
term objectives. 

“ Upon signing the act the President announced that the National 
Recovery Administration . is now prepared to receive proposed codes 
and to conduct prompt hearings looking toward their submission to me 
for approval. While acceptable proposals of no trade group will be de- 
layed, it is my hope that the ten major industries which control the bulk 
of industrial employment can submit their simple basic codes at once 
and that the country can look forward to the month of July as the 
beginning o£ our great national movement back to work.” NRA BulU^ 
tin No. /, June id, 1933. 

NRA Bulletin No. 2, June 19, 1933. 

In the official statement outlining the policies of the NRA the Presi- 
dent said: ^‘This task is in two stages — ^first, to get many hundreds of 
thousands of the unemployed back on the payroll by snowfall and second, 
to plan for a better future for the longer pull. While we shall not neglect 
the second, the first state is an emergency job. It has the right of way.” 
NRA Bulletin No. i, June 16, 1933. 
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The second important decision o£ the President is 
found in his choice of a single administrator form of con- 
trol in preference to an impartial commission or board. 
On June 1 6 the President by executive order'^ named an 
avowed man of action as Administrator for Industrial 
Recovery. Under this executive order the Administrator 
was given temporary powers to appoint personnel, to con- 
duct hearings, and to take various other administrative 
actions — all subject to the general approval of the special 
Industrial Recovery Board.“ But by a subsequent order 

^“Executive Order No. 6173. 

The law governing the personnel administration of the National 
Recovery Administration is contained in Section 2(a) of the NIRA. See 
Appendix A. 

In the personnel procedure of NRx\ a practice, popularly called ‘‘po- 
litical clearancej” was instituted from the outset. Many applicants for ap- 
pointment filed with their applications letters of endorsement from their 
senators or representatives, or both. In some cases persons applied without 
presenting any political endorsements. If they possessed qualifications or 
connections that seemed to the officials of the Recovery Administration 
desirable, they were often told that it would be highly advantageous, if 
not absolutely essential, that they get political endorsements so that there 
would be no difficulty in getting them “cleared politically.’^ This prac- 
tice was generally, or customarily, folio \^ed with respect to the large 
clerical personnel. For upper administrative positions and for scientific 
and professional positions the practice appears to have been less general, 
but many persons appointed to these positions had political endorsements 
which were considered in making selections for appointment. 

The NRA issued no announcements to the public regarding positions 
in that organization, nor did it issue public instructions as to how one 
should proceed in applying for a position. Specifically, it did not issue 
circulars describing the duties to be performed in a specific class of 
positions and qualification standards that would be applied in making 
selections. 

Although the applicant was asked to give three references it was not 
the general practice to correspond with former employers or with col- 
leges, universities, or schools at which the applicant had studied or with 
former teachers of the applicant. Such correspondence was conducted only 
in isolated cases. 

The NRA made no use of the examining facilities that have been de- 
veloped in the Civil Seivice Commission. It gave its own tests for (i ) 
stenographers, (2) typists, and (3) other machine operators. 

For many scientific and professional workers it is obvious that high 
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of July 15, 1933 the President delegated to the Ad- 
ministrator continuing and sweeping powers: 

... to appoint the necessary personnel on a permanent basis, 
to fix their compensation, and to conduct such hearings and to 
exercise such other functions as are vested in me by Title I of 
said act, except the approval of codes, or making of agreements, 
or issuance of licenses, or exercise of powers conferred in Section 
3(e), Section 6(c), Section 8(b), Section 9, and Section io.^‘ 

Neither in the executive order creating the office of 
Administrator for Industrial Recovery nor in any sub- 
sequent executive order is any mention made even of 
the broad organizational outline of the administrative 
machine to be used in effectuating the act. The President 
prescribed directly only one important organizational 
feature in providing for three advisory boards to repre- 
sent the interests of consumer, industrial, and labor 
groups in the code-making process. Apparently the au- 
thority, or mandate as the case may be, for the establish- 
ment of these boards is found in a statement made by the 
President on June 16, 1 934, the date on which he signed 
the Recovery Act. The entire statement was issued on 
June 16 as National Recovery Administration Bulletin 
No. marking the first appearance of the official title 
“National Recovery Administration.” It outlines the 
broad policies and objectives of the act and indicates the 


standards of education, experience, and professional reputation were ap- 
plied. Persons were secured w'ho w'ould have qualified under any reason- 
able civil service examination based on education, experience, and pro- 
fessional standing*. It is equally obvious that some purely political ap- 
pointments were made of the kind that the civil service system was de- 
signed to prevent. 

Executive Order No. 6205-A. See Appendix A for sections of the 
act referred to in this order. 

^®Full title of Bulletin No. i is “Statement of the President of the 
United States of America Outlining Policies of the National Recovery 
Administration.” 
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general method to be used in formulating codes of fair 
competition. 

The “machinery” referred to in the following state- 
ment of the Administrator is presumably composed of 
the Administrator for Industaal Recovery, the three ad- 
visory boards, and the Special Industrial Recovery 
Board : 

The machinery the President has set up is a balanced sort of 
cxecutive-legislative-judicial tribunal. It is not a bureau and it 
will not become one. It is rather a forum for co-operation. It will 
duplicate no existing government machinery. It has the active 
and vital guidance, co-operation, and support of every govern- 
ment department, and on its board of directors sits every Cabinet 
officer whose department is affected or can help.^'’' 

The “board of directors” referred to in the Adminis- 
trator's statement was created by executive order and 
given the title of Special Industrial Recovery Board. 
Although presumably created to serve as a general policy 
board, the executive order establishing it failed to define 
its duties and made no provisions for an administrative 
staflF. Being composed entirely of high government offi- 
cials, each with his own multiplicity of duties and harass- 
ments, it never functioned effectively as a general policy 
board. Its official acts were largely limited to approval 
of three NRA bulletins, outlining to the public the Ad- 
ministration’s policy relative to voluntary codes of fair 
competition, and the President’s re-employment pro- 
gram.^® During the early months of code negotiations 

NRA Release No. u, June 25, 1933. 

The Secretary of Commerce, chairman; the Attorney General; the 
Secretary of Interior; the Secretary of Agriculture; the Secretary of 
Labor; the Director of the Budget; the Administrator for Industrial 
Recovery; and the Chairman of the Federal Trade Commission. 

‘^Basic Codes of Fair Competition,*’ NRA Bulletm No. 2, June 19, 
19335 ‘‘The President’s Re-employment Agreement Program,” NRA 
Bulletm No. y, July 20, 19335 “Regulations on Procedure for local 
NRA Compliance Boards,” NRA Bulletin No. 5, Sept, 12^ 1933. 
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the special board did, however, conduct a series o£ price 
studies designed to formulate NRA policy relative to 
price-control devices in codes. No policies were arrived 
at or promulgated, however, and the Board was soon 
lost in the fast-shifting NRA scene. 

On November 17, 1933 the President created the Na- 
tional Emergency Council’® and by order of December 
18, 1933 transferred to it the functions of the Special 
Industrial Recovery Board.®” This action had the effect 
of removing the Recovery Administrator even further 
from the control of any supervisory or policy-making 
board. The Emergency Council was created “for the 
purpose of co-ordinating and making more efficient and 
productive the work of the numerous field agencies of the 
government established under, and for the purpose of 
carrying into effect the provisions” of the National In- 
dustrial Recovery Act, the Agricultural Adjustment Act, 
and the Federal Emergency Relief Act. In contrast with 
the Special Industrial Recovery Board, it was imple- 
mented with an executive staff, its powers and duties 
were defined, and it was furnished with operating funds. 
But it also failed to function as an effective stabilizer 
of NRA policies and methods.®’ 

From time to time the President expanded the powers 
of the Administrator®® and by executive order imposed 
certain rules and regulations defining procedure and in- 
terpreting orders issued by the NRA. 

“Executive Order No. 6433-A. 

■“Executive Order No. 6513. 

■’ For a, detailed discussion of the evolution of policy and adminis- 
trative procedures, see pp. 47-67. 

By Executive Order No. Ssa-Z^A o £ Dec. 30, 1933, the President dele- 
gated to the Administrator the power to approve all codes of fair compe- 
tition except those for major industries (in general those employing in 
excess of 50,000 workers) and to approve all amendments to, modifica- 
tions of, exemptions^ from, and eliminations of any one or more provisions 
of approved codes of fair competition. 
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Thus between June 16, 1933 and the creation of the 
National Industrial Recovery Board on September 27, 
1934 the Administrator exercised a control over the polh 
cies and ‘operations of the Recovery Administration 
limited in effect only by orders from the Chief Execu- 
tive, which for the most part were highly generalized.^^ 

In reviewing the general character of the administra- 
tive aspects set forth above, it is apparent that so far as 
administrative patterns are concerned the NRA repre- 
sents a distinct break with the past. In determining the 
exercise of the general function of administrative policy 
making and direction, neither the legislature nor the 
President made any appreciable use of administrative 
patterns ordinarily adopted for the types of regulatory 
activity which the NRA has been exercising. 

It should not be assumed, however, that the NRA 
administrative organization was devised without refer- 
ence to past experience or without a calculated attempt 
to adapt the administrative machinery to the require- 
ments of the recovery program 5 and for that matter, not 
without some misgivings as to its adequacy/^ Regulatory 
forms such as those found in the operations of the Fed- 
eral Trade Commission and in public utility commissions 
were considered and discarded for one reason or another. 
In general those in charge of the NRA experiment 

These orders, some 70 in all, dealt with such matters as the admin- 
istrative organization of NRAj the assurance to members of codes that 
no constitutional rights had been forfeited by code provisions? the suspen- 
sion of certain code provisions for service trades and industries? the 
establishment of the National Labor Board? and the establishment of labor 
boards for various specified industries. 

“Its trial by the American people is a great adventure. The economic 
theories underlying may be wrong. But that will be hard to prove. The 
mechanism provided for in the law and set up by the Recovery Admin- 
istration may prove to be inadequate or impractical. The sponsors and 
administrators of the law claim neither genius nor divine inspiration.” 
See NRA Release No, 628, dated Sept. 6, 1933 j address of NRA General 
Counsel. 
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thought that the administration of NIRA required a less 
rigid and faster functioning machine than that developed 
in public utility regulation/'^ as well as one adapted to the 
industrial self-government method of regulation. 

The nature of the issues considered in selecting ad- 
ministrative procedures is indicated in the following 
statement made by the Recovery Administrator; 

There were two ways to go about the NR A job, one was to 
precede definite recovery action by a slow academic study of all 
the complications and contingencies to be met in code drafting 
punctuated by expert testimony and oriented in the long-term 
effects of those changes in economic balance that would inevita- 
bly result from the new recovery set-up — that is, in the opinion 
of men who, however rich in academic learning, never knew 
the weight of a business responsibility in their whole lives. 

The other was to get the codes in, meeting the unemployment 
situation after some fashion, cleaning up the work of the eco- 
nomic abuses, putting first things 4^st, letting the minor malad- 
justments fall where they might, and dealing with the long-term 
effects as they became evident. 

The choice was between academic conjecture and action and 
the decision was for action. Now according to plan, NRA stops 
to take stock of its shortcomings, to deal with the complaints. The 
work of refinement begins.^*^ 

Out of these concepts came the declaration of ad- 
ministrative method dedicated to action. It was con- 
ditioned in the early stages only by the extremely vague 
objectives defined by statute and by a few mandates im- 
posed by Congress 5 and it was controlled in its later 
stages by the application of the so-called experimental 

“Recognizing the weaknesses in our methods of regulating public 
utilities, and the utter impracticability of applying these methods in any 
co-operative program of government aid in establishing industrial self- 
government, it was necessary to plan the procedure for the making and 
administration of codes of fair competition along new lines. . . NRA 
Release No. i$ 8 iy Oct. 12, 19335 address of NRA General Counsel. 

NRA Release No. 2pp^y Jan. 25, 19345 address of Recovery Ad- 
ministrator. 
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method. This experimentation involved relatively simple 
concepts and amounted in effect to the trial and error 
method. The order of the day was to get codes ap- 
proved by any administrative method found to be con- 
sonant with speed — and then as abuses, whether of 
limited application or of general public concern, came to 
light, immediately to make the required adjustment of 
policy and method. (For a discussion of the manner in 
which the trial and error method actually operated see 
Chapter V. 

As already stated, the mere fact that an organization 
breaks with traditional patterns and methods furnishes 
in itself no final basis for an evaluation of its operating 
effectiveness. The following section is designed to build 
a foundation for an evaluation of the NRA as an operat- 
ing mechanism by giving a picture of the development 
of machinery and method as occasioned by the changing 
volume and character of work done, and by the appear- 
ance of glaring deficiencies. 

DEVELOPMENT OF ADMINISTRATIVE MACHINERY 
AND METHOD 

For convenience in the discussion, the history of NRA 
administrative development and activity may be divided 
into three broad phases:^® ( i ) the period of intense code- 
making activity, (2) re-organization for code adminis- 
tration and policy making, and (3) general administra- 
tive reorganization and reorientation of policy. There is 

^ “Not only we in the g-overnment but the leaders of these industries 
were working in the dark. We had no guide, no definite economic rules 5 
we put the code through almost by the old try and error method. We 
hammered. Sometimes we hit the nail, sometimes the thumb.” NRA Re- 
lease No, sSSg, June 21, 19345 address of Recovery Administrator. 

^ For a more detailed discussion of organizational features of the NRA 
during its first six months of operation, together with the relationship 
existing between NRA and other government agencies, see ABC oj 
the NRAj The Brookings Institution, 1934. 
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no sharply marked line between the periods, for the char- 
acteristic activity of each blends into that of the next, and 
the minor activity of one period may become the major 
point of emphasis during the following period. 

The Code-Making Period 

Driving speed and administrative confusion, at times 
approaching hysteria, marked the period of major code- 
making activity, extending approximately from June 
1933 to March 1934. (See the chart on page 49 for the 
administrative organization utilized during this period.) 
In the first six months of activity the negotiated 

and approved codes of fair competition covering the 
maj or portion of American industry and trade. As a sup- 
plementary activity it supervised a nation-wide campaign 
for the President’s re-employment program®® (generally 
known as the Blue Eagle Drive). Whatever one may 
think of the product or of the administrative method 
used, admiration is compelled by the tremendous energy 
and devotion with which both the NRA personnel and 
industry representatives applied themselves to the task 
of code negotiations. As a matter of fact, such was the 
general atmosphere of the code-making scene that a 
casual observer might well have assumed that all parties 
involved had taken serious counsel from Santayana’s 
comment that “Vitality even if expressed in pure fancy 
will prevail at times when reason would despair.” In re- 
viewing the achievement of this period the Recovery Ad- 
ministrator commented with characteristic enthusiasm: 

The Recovery Act was passed on June 16, 1933. With one 
of the most remarkable demonstrations of administrative speed 
in history over 80 per cent of all industries has been codified 

Discussed on p. 52. 
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since that date. Practically lOO per cent of industry has now 
submitted codes and the popular acceptance of NRA is almost 
universal.^^ 

The NRA code-making program, it will be recalled, 
originally called for carrying on code negotiations with a 
limited number of large industries. The immediate task 
was to get codes through the mill. To facilitate this 
process the simplest and presumably the most expeditious 
administrative set-up was adopted j that is, the wheel type 
of organization in which lines of authority and responsi- 
bility run direct from the operating personnel to the 
supervising head. During the early code-making period, 
each deputy administrator in charge of the actual work of 
code negotiating reported directly to the Administrator 
for approval of his actions and received direct from the 
Administrator instructions as to policy and procedure. In 
this way all impediments to speedy administrative action 
were supposed to be removed, since the one with powers 
of decision was expected to be familiar with the details 
of all negotiations being carried on by each of his 
deputies. By this method one individual attempted not 
only to perform the function of general supervision and 
control, including policy making, but at the same time 
to assume responsibility for a tremendous volume of ad- 
ministrative detail. 

The impossibility of following this procedure soon be- 
came evident. Some delegation of authority was required 
in order to avert the virtual stoppage of administrative 
action. This started unofficially with the increase in the 
degree of discretionary power exercised by the deputies. 
In October 1933 four administrative divisions were cre- 
ated. Each was headed by a division administrator, to 

^ NRA Release No. 2995, Jan, 25, 19345 address of Recovery Admin- 
istrator. 
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whom a group of deputies reported. An operating staff 
of advisers was assigned to each division in an attempt 
to create an integral operating unit.®^ 

This reorganization alleviated but did not remove the 
congestion. The relative isolation of the deputies con- 
tinued, and the division administrators inherited the same 
sort of ineffective command of their bailiwicks which had 
overtaken the Administrator. This was in part due to the 
mere pressure of infinite detail, but in part also to the 
character of the assignments. A casual glance at the 
assignment of codes to each division will indicate that 
the rationalization of structure unfortunately was not 
accompanied by a rationalization of function.’^ Adminis- 
trative control over public utilities and automobile manu- 
facturing, for example, was placed under one division 
administrator. Another had placed in his hands such 
diverse business activities as motion pictures, trucking, 
theaters, and freight forwarding.®* In requiring a single 
administrator’s approval of a multiplicity of administra- 
tive actions dealing with wholly unrelated industries, one 
of two results was inevitable: either the approval was 

The advisory staff consisted of representatives of the Legal Division 
and Research and Planning Division, and of the Industrial, Labor, and 
Consumers’ Advisory Boards. The functions of these agencies are discussed 
at a later point. 

““The principal codes handled in each division as of Feb. 1 5, i934> 
were as follows: 

Division I. Public utilities, mining, shipping, iron and steel, automo- 
bile manufacture, rubber. 

Division 11 , Machinery", lumber, and metals. 

Division III. Chemicals, construction, shoes, leather, and miscellaneous 
small manufactures. 

Division IV. Trades and services, textiles, and clothing. 

Division V. Amusements and transportation. 

Division VI. AAA codes. 

Division VII. Publications and graphic arts. 

““This situation was not corrected until late in 1934, with the creation 
of twelve industry divisions and reassignment of codes according to basic 
character. 
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rubber stamped, and consequently of no value j or an 
administrative bottle-neck was created. Somewhat similar 
difficulties attended the assignment of miscellaneous 
codes to deputies. 

In spite of all efforts to expedite the process, the code 
mill ground slowly at first. Although many code pro- 
posals were presented, the progress of negotiation to 
completion was slow. The approval of Code No. i (cot- 
ton textile industry) required a full month of negotia- 
tions j and at the end of the second month only eight 
codes had been approved out of the hundreds pending. 
It was apparent to officials that something had to be done 
if the NRA was to make any rapid impression upon the 
unemployment situation. Of even greater urgency was 
the creation of some device to prevent a collapse of em- 
ployment upon the recession of the early summer specu- 
lative activity which had grown out of the anticipation 
of higher costs under NRA. Clearly, the solution was 
not to be found in the code program. 

Out of this near-desperate situation the President’s 
Re-employment Agreement was conceived. It was a 
simple plan designed to spread work and increase pay- 
rolls. The work of “selling” it to the country brought 
into play demonstrations of emotionalism, pageantry, 
and oratorical appeals usually associated with war-time 
propaganda rather than with the ordinary functioning 
of peace-time government.®^ The Herculean task of mak- 
ing the country Blue Eagle conscious did not, however, 
seriously divert the NRA from its code-making work. 
In fact, various circumstances associated with the Blue 
Eagle Drive worked together materially to speed the 
final approval of many code proposals. 

“ For a more extended discussion of the PRA and the Blue Eagle Cam- 
paign, see The ABC of the NRA, 
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As a means of enticing some of the more hesitant in- 
dustrial groups into the NRA fold, the Administration 
had found it expedient to grant to early code-seeking 
groups various inducements in the way of price-control 
devices and other important trade practice powers. In the 
meantime the Blue Eagle Drive had blanketed the coun- 
try with re-employment agreements which dealt only 
with labor conditions. These gave employers higher 
labor costs, but no gains excepting whatever satisfaction 
was obtained from participating in what many no doubt 
regarded as a patriotic movement. In areas where the 
extra-legal coercive force of the Blue Eagle was made 
effective, the employers’ sense of patriotism was rein- 
forced by his natural instinct for business survival. Under 
the bargaining facilities set up by NRA the advantage 
to employers clearly appeared to lie on the side of co- 
operative efforts to secure separate codes. It was a good 
gamble, with the possibility of securing special advan- 
tages in compensation for higher wage payments and 
other restrictive labor provisions. Thus the way was 
cleared for a period of intense activity in code making 
which diminished only with the emergence of the vexing 
problem of administering the complex of laws which 
the code mill had ground out. 

Adjustment to Changing Functions 

During the six or seven months of intense code mak- 
ing little time and thought were given to the problem 
of organizing and educating industry for the task of in- 
dustrial self-government. But, during the next phase of 
the NRA career, attention shifted largely to this task, 
particularly to the work of implementing codes with ad- 
ministrative and enforcement machinery. In connection 
therewith policy questions were forced upon the Ad- 
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ministration by the attempt of various industrial and 
trade groups to operate the machinery of industrial self- 
government. 

Throughout the second period, extending roughly 
from March 1 934 to September 1 934, the basic organiza- 
tion of Administrator, division administrators, and 
deputy administrators remained unchanged. In part, it 
continued to function for code making, but increasingly it 
was transformed into a means for facilitating the organi- 
zation of code authorities and supervising their opera- 
tions. This change of function involved additions to the 
mechanism. (See the chart on page 55 for the adminis- 
trative organization characteristic of this period.) De- 
tailed comment on these developments is not required 
here since they are dealt with in later sections dealing 
with code administration, trade practices, and labor. Brief 
reference, however, may be made to the three distinct 
alterations in procedure and organization which were 
affected in order to accommodate the shift in administra- 
tive emphasis. Administrative machinery was set up to 
supervise code authority organization; compliance and 
enforcement procedure was renovated ; and for the first 
time recognition was given to policy making as a function 
distinct from administrative execution. 

Code administration. As early as November 1933 a 
Code Authority Organization Committee was created to 
‘‘consider and advise on plans proposed for code author- 
ity and trade association organization for industrial self- 
government.” The active chairman was the head of the 
Trade Association Division which had been set up with 
special reference to the adaptation of trade associations 
to code functions. This committee devoted the greater 
portion of its time to formulating general principles and 
procedures to govern code authority organization, and 
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to drawing up plans for the code authority conference 
held early in March 1934. This conference was designed 
by NRA to instruct code authority members in their 
obligations as governing bodies of industry. It resulted, 
howevei', chiefly in complaints that the uncertainty in 
NRA policy was creating “jumpiness” among business 
meiij that the NRA procedure slowed down approval 
of code authority organization plans 5 and that effective 
enforcement of code provisions was not being obtained. 
All three counts were no doubt true, but industry’s united 
indictment of governrrient’s failure to breathe life into 
the industrial government machine must have struck an 
ironical note for some NRA officials. For during the 
code-making process there were not a few advisers and 
other officials who maintained that many of the provi- 
sions most sought after by industry were non-admin- 
istrable. The general effect of the conference- was to im- 
press NRA with its own deficiencies. 

Late in March the NRA made adjustments in its in- 
ternal operating procedure along lines designed to pro- 
mote more effective organization for the work of code 
administration. A Special Assistant Administrator®^ was 
named “to co-ordinate the reorganization and function- 
ing of NRA for code administration.” The Code Author- 
ity Organization Committee was abolished, and the,, 
administrative functions previously performed by it 
with regard to code authority organization were trans- 
ferred to the office of the Special Assistant Administrator. 
Each divisional administrator was directed to appoint an 
assistant for code authority organization with instruc- 
tions to speed up approval of administrative organiza- 

Originally designated First Assistant Administrator, and later 
changed to Special Assistant Administrator. 
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tions for all codes under his supervision. Assistants were 
also provided for code administration and compliance. 
Under this plan the NRA was able to secure more uni- 
form procedure in facilitating code authority organiza- 
tion, and to exercise more effective scrutiny of industry’s 
requests for approval of by-laws, code authority mem- 
bership, and budgets. It was discovered that most such 
proposals, particularly by-laws and budgets, needed ma- 
terial alteration before approval could be granted. Code 
authority organization was therefore delayed in the first 
instance by inaction j and then by NRA’s realization that 
^^adequate government supervision over agencies of in- 
dustrial self-government” involved problems of such 
complexity and scope that a deliberative process, rather 
than the administrative facility characteristic of the code- 
making period, would have to be applied if any mean- 
ing was to be given to the term ^^adequate.” 

The new machinery, which represented a reasonable 
approach to the problems in hand, was for some reason 
abolished in June 1934. Staff functions relative to code 
authority organization and administration were trans- 
ferred to a newly created Assistant Administrator for 
Field Administration. Thus ^Staff” functions, which had 
started to be closely integrated with executive “line’’ 
functions, were dissociated from them. 

Compliance and enforcement. From the outset the 
NRA divided its participation in code administration into 
two more or less distinct activities: the supervision of 
code authority organization and administration, as men- 
tioned above, and the supervision of code compliance 
and enforcement efforts. According to the paper plan, 
NRA was to exercise direct supervision over both trade 
practice and labor compliance work until code authorities 
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established proper machinery and were authorized by 
NRA to take over these activities.®® 

Late in 1933 the NRA created compliance machinery 
as an integral part of the administrative structure. It 
consisted of a National Compliance Board, a Compliance 
Division, and a field organization consisting of regional 
offices in each state.” (See the chart on page 55.) The 
Compliance Division took over the functions of the Blue 
Eagle Division and of the voluntary local adjustment 
boards previously set up to secure compliance with the 
President’s Re-employment Agreement. 

From the beginning, official emphasis had been placed 
upon the self-enforcing aspects of code provisions. It was 
contended that compliance on the part of the majority 
of affected members of an industry would follow im- 
mediately upon the discovery of their rights and duties 
under a code. This theory flowed naturally from the 
contention that the provisions of each code had been 
sponsored and officially assented to by an applicant 
group legally designated as truly representative of the 
industry affected. It was further assumed that the recal- 
citrant minority could be led into the fold by persuasion 
of the majority. Only in a minor portion of cases was 
it contemplated that the coercive force of legal penal- 
ties would be required. 

Based on this concept the compliance activity of NRA 
was largely limited to compliance as distinguished from 
enforcement efforts during the first few months of 1934 
— that is, the stress was placed upon persuasion rather 
than upon application of the coercive force of the law. 

Method outlined in NRJ Bulletin No. 7, January 1934. 

For a detailed description of the operation of early compliance ma- 
chinery see The ABC of the NRA^ pp. 96-110* 
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It was expected that code agencies, when organized, 
would be mainly responsible for the persuasion, leaving 
the NRA with only contingent and not very extensive 
compliance duties. 

Not until March 1934 was there any evidence of an 
official shift in emphasis from compliance to enforcement 
efforts. As a part of the reorganization for code adminis- 
tration (referred to above) a Litigation Division, re- 
porting to the General Counsel of NRA, was created. In 
general it was instructed to keep in close contact with the 
Compliance Division, the industry divisions, and the 
Special Assistant Administrator of NRA, and with the 
Department of Justice. Specifically it was directed to: 
(i) “co-ordinate all NRA litigation j (2) examine and 
review all cases which have been turned over to the 
courts} (3) in the name of the Department of Justice 
prepare and carry through litigated cases.” 

Each division administrator was instructed to desig- 
nate an assistant for enforcement to co-ordinate the rou- 
tine compliance and enforcement functions carried on by 
industry divisions with all other NRA compliance agen- 
cies. 

Steps were also taken to decentralize enforcement 
efforts. State offices had been set up under the National 
Emergency Council and state compliance directors were 
authorized to refer non-compliance cases directly to 
United States district attorneys, after reasonable effort 
to secure voluntary adjustment, rather than (as previous- 
ly instructed) referring them to the National Compli- 
ance Board at Washington. Official instructions to state 
directors read in part: 

We must now proceed on the basis that one who is violating 
his code and who is not ready and anxious to comply and make 
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restitution when informed of his non-compliance, must be 
brought swiftly and surely before the enforcement agencies of 
government/® 

The plan for supervision of compliance and enforce- 
ment work was somewhat altered upon the appointment 
in June 1934 of the Assistant Administrator for Field 
Administration. In addition to his staff functions relative 
to code administration, this officer was given executive 
control of compliance functions, being charged with 
“supervision over the execution of policies governing 
compliance, enforcement, and code authority organiza- 
tion.” His office absorbed the supervisory function pre- 
viously exercised by the Special Assistant Administrator, 
and direction of the work of the Compliance Division. 
The compliance assistants to the heads of the industry 
divisions were abolished, thus retracing the steps taken 
to gear these divisions into the compliance mechanism. 

Oddly enough the actual work of the field adminis- 
tration office was mainly directed toward refinement 
of internal administrative procedure. This sufficiently 
needed doing, but it hardly seemed the proper primary 
preoccupation of this office. In any case little progress 
was made toward a solution of the basic problems of code 
administration. One broad result was to disrupt the 
tendency started, under the previous reorganization, to 
increase the effectiveness of NRA supervision over the 
activities of code authorities. 

The numerous changes in policy and method as 
sketched above did not remove the difficulties which were 
inherent in the compliance and enforcement problem. 
They continued to vex administration officials and code 
authorities. The shuttling character of NRA policy and 
method kept both code authorities and industry division 

“ NR j 4 Relgate No. a 20 7 . At>r. 6 . iota. 
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personnel in constant confusion. It contributed nothing 
to orderly administration. Throughout the second period 
of NRA development most deputies in charge of various 
codes used methods suggested by expediency to push 
the work of code authority organization administration, 
and devoted practically no time to compliance matters. 
One point that became increasingly clear during this 
period was that most code agencies were going to be 
ineffective, and that the NRA was saddled with monu- 
mental duties which had been no part of its original in- 
tention. 

Finally in October of 1 934 the entire enforcement ma- 
chinery was overhauled by concentrating the supervisory 
function in a single director of enforcement and com- 
pliance and by decentralizing administrative work on a 
regional basis. The office of field administration was 
dismantled and its functions dispersed. 

Policy determination. Between June 1933 and Sep- 
tember 1934, as already stated, there existed no real 
policy-making body. That is, there was no agency whose 
functions were limited to policy making and general 
supervision, as distinguished from administrative execu- 
tion. The Special Industrial Recovery Board, created 
presumably to exercise general supervisory control over 
NRA, failed to function in that capacity. The exact re- 
lationship between the National Emergency Council and 
the NRA was never clearly defined, but there is no evi- 
dence that it functioned any more effectively as a general 
control agency for the NRA than did the Special In- 
dustrial Recovery Board. 

From time to time, however, the Recovery Adminis- 
trator established agencies within the NRA to advise on 
policy. Some operated effectively in formulating policy’ 

***’ See p. 74 for description of structure. 
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and some not at all. None, however, had any power to 
eflFectuate policy — they were all advisory. 

The first gesture toward the establishment of continu- 
ity of operating policy was made in September 1933 with 
the establishment of a Policy Board to — 

. . . work out a change in organization to accommodate the 
gradual merger of the Blue Eagle work into the work of code 
hearings and code administration and to free the time of the 
Administrator by a greater delegation of responsibility and au- 
thority. . . N 

Its membership was composed entirely of NRA staff 
officials. Later, in January 1934, the Policy Board was 
reorganized to include all division administrators, chiefs 
of divisions, and chairmen of advisory boards. It was in- 
structed to : 

. . . Advise the Administrator on all matters of general policy 
arising in NRA and all other questions specifically referred to 
it.^^ 

It occasionally met with the Administrator in an advisory 
capacity but promulgated no policy rulings. 

These efforts to establish continuity of policy suffered 
from the weakness common to all policy-making bodies 
composed of administrative personnel. In the first place 
the members of such a policy body are ordinarily too 
absorbed in administrative detail to give considered 
opinions on general policy problems. And wholly aside 
from the time element, its recommendations on policy 
matters are inevitably colored by considerations of ad- 
ministrative expediency. 

In the second place, complete discretion in the final 
disposal of policy recommendations is vested in the chief 

*“NRA Office Order No. 35, Sept. 16, 1933. 

“ NRA Office Order No. 55, Jan. 6, 1934. 



ADMINISTRA TIVE ORGAN IZ A TION 63 


administrative officer. At best such policy groups can 
function only in an advisory capacity. In any event, un- 
der the administrative conditions prevailing in the NRA 
during the first year, the policy group composed of ad- 
ministrative officials did not function effectively as a 
policy group, even in an advisory capacity. 

From time to time various individuals and agencies 
within NRA made extra-official attempts to establish uni- 
formity, at least in internal operating policy. Personnel 
of the Legal Division, for example, supplied the intel- 
lectual initiative in a number of moves to secure uni- 
formity of procedure in the code-making process. One 
such effort resulted in the formulation of a so-called 
^^model code.”^“ This furnished the applicant group and 
NRA personnel with a handy pattern both as to physical 
form and minimum requirements for substantive content, 
to guide the drafting of proposals in the early stages 
of code negotiations. Model codes, however, played very 
little part in formulating the major content of codes. 

Then, too, individual legal advisers throughout the 
entire code-making process tended to extend their rulings 
on particular questions beyond the issues of law, far into 
the realm of general policy. While other divisions oper- 
ated to some extent as policy-creating groups, the Legal 
Division occupied a unique position in the extent of its 
extra-official activities. In general the legal staff was more 
adequate in numbers to carry its work load than that 
of other divisions, and was recruited on a selective basis 
designed to permit the necessary delegation of authority. 
Both by virtue of the caliber of its personnel and the 

The original “model” was issued in October 1933. It was quickly 
withdrawn because of objection to some of its provisions in certain quar- 
ters, and thereafter circulated as an aid in code making on an entirely 
unofficial basis. A revised edition was issued in April 1934. 
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absolute nature of its rulings on some basic points (truly 
representative, monopolistic tendencies, etc.) it occupied 
a dominant position in the formulation of some codes j 
and on the basis of legal rulings it deflated many an am- 
bitious scheme embodied in other code proposals. Depu- 
ties looking in desperation for some source of advice de- 
tached from any one of the special interests represented 
in the code bargaining process, at times found the legal 
adviser to be the only one in a position to give such coun- 
sel. In the general absence of NRA policy it was not un- 
usual for legal rulings to be adopted as standard pro- 
cedure by the Legal Division, and eventually by the 
NRA. It was a process of policy growing out of adminis- 
trative action. In spite of decided limitations, the general 
effect was salutary. Not a few of the constructive re- 
arrangements in NRA operating policy and method are 
directly traceable to the intellectual leadership of the 
Legal Division. 

A development of somewhat different nature is found 
in the history of the Review Division. It first came into 
informal existence through the code-checking activities of 
a group of individuals attached to the executive officer’s 
staff. Their duty was to see that the proper documents 
were attached to final drafts of codes and that all manda- 
tory provisions were included. In this process of mechan- 
ical checking, it was natural that at least the most ex- 
treme variations in code-making methods and code con- 
tent would be brought to light. Such discoveries when 
called to the attention of NRA officials occasionally gave 
rise to policy statements designed to produce more even 
treatment of code formulation. In the large, however, 
the review function was negative in character, being de- 
signed to protect the Administrator from approving 
mechanically faulty documents. 
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A formally constituted Review Division was not estab- 
lished until February 1934. It was given substantial pow- 
ers both of review and constructive recommendation. 
Specifically it was directed to review all codes, orders, 
rulings, etc. submitted for the Administrator’s approval 
in order to “verify compliance with established policy” 
and to disclose “inconsistencies between such rulings.” 
In addition to such negative activities it was empowered 
to study classification problems (see p. 149 for discus- 
sion) and to analyze approved codes as a basis for sug- 
gesting amendments designed to bring off-color pro- 
visions into conformity with “established policy.” 

In spite of its formally expanded functions, the Re- 
view Division’s effective work was still largely limited, as 
it had been before, to spotting mechanical defects in docu- 
ments presented for approval, with some expansion in 
the direction of checking for uniformity of procedural 
treatment. The more constructive portion of its function 
was absorbed by the policy boards mentioned below. It 
is interesting to note in passing that the Review Division 
was not formally constituted until the end of the active 
code-making period. 

It was not until April 1 934 that the NRA established 
any structure designed to remove consideration of policy 
matters from the necessarily superficial attention and 
partisan influences inherent in the acts of policy-making 
agencies composed of administrative personnel. At this 
time the Administrator established an Assistant Adminis- 
trator for Policy and named three deputy assistant ad- 
ministrators to be in charge of policy matters dealing 
respectively with labor problems, trade practices, and 
code authority and classification problems. Each of the 
three advisory boards, the Research and Planning Divi- 
sion, and the Legal Division were instructed to assign 



66 NATIONAL RECOVERY ADMINISTRATION 


full-time advisers to each of the three deputy assistant 
administrators for policy. Each of these deputy assistant 
administrators, partly because of the character of tasks 
with which he was confronted, partly because of differ- 
ences of view as to desirable method, approached his 
work in somewhat different ways. Each, however, to a 
greater or less degree dealt with the day to day run of 
code problems 5 each to a greater or less extent made 
recommendations for more general policy.*^ It should 
be noted in passing, however, that their decisions were in 
all cases subject to the final approval of the Administra- 
tor. Some of their recommendations were adopted and 
some notj others were adopted and effectuated j and still 
others were adopted as policy but not actually translated 
into administrative action. 

The work of another agency, the Advisory Council, 
has exerted increasing influence on policy matters. It 
was established in June 1934 to expedite the disposal 
of various matters on which the opinion of representa- 
tives of the three advisory boards was required. In many 
respects it expedited administrative work and certainly 
tended to counteract the separatist tendency which un- 
derlay the entire NRA structure, one which has acted as 
a drag upon effective administrative operation. The 
mould into which the code-making process had been cast, 
one of intense bargaining, and the absence of general 
administrative co-ordination, had developed highly in- 
dividualistic attitudes among the various advisory boards, 
staff divisions, and technical divisions. In dealing with 
interpretations, exemptions, and so on, it was not at all 
unusual for the deputy responsible for making initial de- 

more detailed description of the work with reference to trade 
pracdces will be found in Chap. XXIX j with reference to classification 
problems on p. 284. 



AD M IN 1ST R A TIVE OR GAN 12 A TION 6 7 

cisions in such matters to find himself confronted with 
diametrically opposed recommendations from his ad- 
visers. Decisions were slowed to a point of stoppage, for 
it was necessary for the deputy to attempt to secure a 
reconciliation of these differences prior to making a de- 
cision on each of the innumerable cases of administrative 
business. The Advisory Council served as a channel 
through which authoritative opinions could be obtained 
from representatives of the various boards to cover all 
cases arising in the future out of similar circumstances. 
(For a discussion of the functioning of this Council un- 
der the general reorganization of NR A, see page 76.) 

General Reorganization and Reorientation 

At the end of the first year, in spite of numerous re- 
organizations and adjustments, both in structure and in 
method, the NRA was a sprawling, poorly co-ordinated, 
and relatively ineffective organization. Innumerable 
shifts in internal method had kept the administrative per- 
sonnel in constant confusion, and the code authority rep- 
resentatives in a state of irritation. Morale both of NRA 
and industry agencies was anything but the best. Each 
NRA policy or procedural announcement, followed as it 
was by modifications, retractions, and explanations (for 
example, on price policy, budgets, and government con- 
tracts) gave rise to a series of ^^revolts” among the 
industry members of various codes. Contending factions 
had sprung up within the NRA itself. Public discussion 
and general opinion were both pointing toward a change 
of direction for NRA. The Recovery Administrator him- 
self stated: 

No one man can watch the operation of 450 codes — hope 
we can reduce them to 250 by consolidation, but even that is 
too many for one man. It needs a commission. I think the War 
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Industries Board model was good — a commission of responsible 
executives sat to co-ordinate activity but it had no vote. Its 
chairman was responsible and had the final decision. 

In short the scene was set for substantial reorganiza- 
tion, or for collapse. Decided differences of opinion de- 
veloped concerning both policy and the proper form of 
reorganization. These differences became entangled in 
an emotional clash of personalities. The subsequent re- 
organization, in its first stages, is not therefore to be re- 
garded wholly as the result of a calm discussion of the 
problems in hand. 

On September 27, 1934 the President radically al- 
tered the administrative structure of NRA by substituting 
a board for the single administrator form of control. (See 
the chart on page 69 for the NRA administrative or- 
ganization as it exists at present, April 1935.) •'The 
National Industrial Recovery Board, composed of five 
members named by the President, and two ex-officio 
members (economic adviser and legal adviser), was 
established and authorized, subject to the general ap- 
proval of the Industrial Emergency Committee, 

... to promulgate administrative policies, to appoint, employ, 
discharge, fix the compensation, define the duties, and direct 
the conduct of the personnel necessary for its administration and 
to exercise all those powers heretofore conferred by executive 
orders upon the Administrator for Industrial Recovery 

At the same time the Industrial Emergency Commit- 
tee^^ was charged with general supervision of NRA ac- 
tivities, It was composed of the following: 

NRA Release No. 71 /p, Aug. 2, 19345 address of Recovery Admin- 
istrator. 

Executive Order No. 6859, ^ 7 > ^934* Executive Order No. 

6993 of Mar. 21, 1935 the Board was increased to seven membersj one 
new member to represent industry, and the other, labor interests. 

^Created by Executive Order No, 6770, June 30, 19345 amended by 
Executive Order No. 6836, Aug. 31, 19345 and by Executive Order No. 
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The Secretary of Interior 
The Secretary of Labor 

The Chairman of the National Industrial Recovery Board 
The Administrator of Agricultural Adjustment 
The Administrator of Federal Emergency Relief 
The Director of the Committee 

Among its other duties it was instructed ^^to determine, 
with the approval o£ the President the general policies of 
the administration of the National Industrial Recovery 
Act.”"^ 

First to be considered in connection with the re- 
organized Board are certain changes in internal adminis- 
trative structure. More important and next discussed are 
matters dealing with the present composition of the 
Board and with the problems involved in securing con- 
tinuity of policy under the existing division of authority 
and responsibility over NRA between various agencies. 

Internal administrative reorganization^^ The Re- 
covery Board has been much concerned with internal ad- 
ministrative reorganization. Several definite adjustments 
have been made by the Board in administrative organiza- 
tion and procedure. 

The Board has established a clear-cut distinction be- 
tween the function of supervision and that of execution. 
Under the powers granted by the executive order the 
Board has chosen to devote itself primarily to formulat- 
ing administrative policies and plans. It has placed wide 
authority and responsibility for executing its policies and 
orders in the administrative officer, who is the chief ex- 


6860) Sept. 2 7, X934, By Executive Order No. 6889-A, Oct. 29, 1934, the 
Industrial Emergency Committee was made a sub-committee of the re- 
organized National Emergency Council. Its functions remained the 
same. 

Executive Order No. 6860, Sept, 27, 1934. 

^ See the charts on pp. 49, 55, and 69 for the evolution of adminis- 
trative structure. 
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ecutive official. All administrative operations have been 
functionalized and immediate supervision of each group 
has been placed under a unified control. In line with the 
plan;, four co-ordinate divisions have been established, 
each headed by a director reporting to the administrative 
officer. The heads of these divisions have been titled re- 
spectively: Code Administration Director j Compliance 
and Enforcement Director; Review Officer; and Con- 
trol Officer. Under the present administrative schemes 
the operating work of NRA centers in two divisions: 
Code Administration; and Compliance and Enforce- 
ment. The functions of all other divisions — Review, 
Executive, Research and Planning, and Legal — serve to 
facilitate these two basic operations. 

Code administration. As in the past, routine adminis- 
tration of codes of fair competition is actively super- 
vised by deputy administrators in charge of various 
groups of codes. The deputy’s office furnishes the direct 
line of contact between the NRA and industry code au- 
thorities. All routine business connected with code ad- 
ministration is conducted by the deputy and his staff of 
assistants and advisers. As in the case of code formulation 
the deputy is required to secure opinions of advisers 
assigned by each of the three advisory boards and by the 
two technical divisions, before taking final action on 
matters of code modification, exemptions, interpretations, 
etc. which arise in connection with code administration. 
Under the reorganized NRA procedure, codes have been 
reallocated to divisions. For administrative purposes all 
codes are now grouped into twelve industry divisions; 
each division is headed by a division administrator.'^'* The 

■*®The 12 industry divisions are as follows- Basic Materials, Textiles, 
Food, Chemicals, Equipment, Manufacturing, Construction, Public Util- 
ities, Amusements, Graphic Arts, Distribution, and Public Agencies. For 
comparison with earlier allocation of codes to divisions, see p. 5 1 . 
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organizational features of one of the twelve industry 
divisions, together with the administrative assignment 
of codes to the various deputies and assistants, are shown 
in the chart on page 73. Other divisions are organized 
along similar lines. 

In order to establish intimate points of supervision be- 
tween the deputy’s office and code authorities, particu- 
larly those located outside of Washington, full-time ad- 
ministration members on code authorities have been as- 
signed to various regional offices. These administration 
members, each assigned to several codes, serve as the 
deputy’s personal representative and report directly to 
him relative to the activities of code authorities. 

One of the features of the structural reorganization 
of NRA was the establishment of a Director of Code 
Administration, charged with the overhead supervision 
of industry division activities. Including field operations. 
His task is one of co-ordinating efforts of the various 
divisions with a view to securing uniformity of pro- 
cedure on all codes, rather than the approval of de- 
tailed matters of business. The latter remains the func- 
tion of division administrators. Formerly it was the duty 
of the Administrative Officer to see that the operations 
of all Industry divisions were co-ordinated. Under this 
arrangement, proper supervision was impossible because 
of the multiplicity of routine matters requiring the atten- 
tion of the Administrative Officer. 

As the NRA is now organized the lines of authority 
and responsibility in code administration run uninter- 
ruptedly from the administration member in the field 
observing the activities of code authorities, to the deputy 
administrator in Washington In charge of a particular 
code, to the division administrator supervising a group 
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of deputies, to the Director of Code Administration, and 
then to the Administrative Officer. Only matters involv- 
ing policy determination reach the Recovery Board. 

Compliance and enforcement. Under the administra- 
tive reorganization effectuated by the Recovery Board, 
compliance and enforcement activities have been central- 
ized under the control of a Compliance and Enforcement 
Director. In authority this official is co-ordinate with 
the Code Administration Director. Both report directly 
to the Administrative Officer. 

Two other distinct innovations have been instituted in 
compliance and enforcement procedure. A special assis- 
tant to the Attorney General has been named to direct 
NRA code litigation in all phases, including supervision 
over United States district attorneys in NRA matters 
and the preparation of court appeals cases. All compliance 
work has been decentralized on a regional basis. Nine 
regional offices have been authorized, each in charge of a 
regional director. Each regional office is set up as a com- 
plete operating unit staffed with advisers assigned from 
NRA divisions. The regional directors are directly re- 
sponsible to the Compliance and Enforcement Director 
at Washington, but except in unusual cases, compli- 
ance cases are expected to be disposed of without being- 
referred to Washington. (See discussion on page 261.) 

Under the present organizational plan a clear-cut dis- 
tinction has been made between the supervision of code 
administration and the supervision of compliance and en- 
forcement. The distinction has been carried so far that 
the establishment of independent field organizations Is 
contemplated with only a regional executive officer to co- 
ordinate their activities. While there may be some theor- 
etical defense for the functional segregation of these two 
activities, It is highly doubtful that a duplication of field 
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organization and personnel is either desirable or prac- 
ticable. 

Internal control. The service and advisory functions 
performed by the Review, Legal, and Research and 
Planning Divisions are dealt with in connection with 
other topics and require no further attention here, since 
their position in the NR A structure was not affected by 
reorganization. 

One other highly important means of rationalizing 
procedure was provided by action of the Board. A con- 
trol officer was named and given centralized authority 
over a number of vital functions which had hitherto been 
performed, if at all, by scattered divisions in NRA. This 
officer was given control over al] matters relating to the 
planning of administrative methods and the provision of 
uniform methods of procuring and supervising personnel. 
His functions include ( i ) formulating internal operat- 
ing methods designed to secure uniformity between di- 
visions in the methods of conducting business (routing of 
communications, standard filing methods, form of re- 
ports, etc.) 5 (2) preparation of operating budgets and 
supervision of finances j (3) establishment of personnel 
classifications and standards for determination of reas- 
signment, promotion, dismissal, and so on. 

Failure to supply such a centralized control over the 
service operations which are vital to the smooth func- 
tioning of any large organization furnishes the explana- 
tion for the existence of some of the worst spots of ad- 
ministrative confusion in NRA. 

Composition of the National Industrial Recovery 
Board, The present composition of the Recovery Board 
represents a calculated attempt to project upward into 
the controlling agency, the general pattern of the NRA 
sub-structure. Just as the NRA machine was originally 
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set up to include three separate divisions charged with 
actively furthering the respective interests of labor, con- 
sumer, and industrial groups, so the Recovery Board in- 
cludes individuals who are presumed to be active cham- 
pions of each of these three groups. There seems to be no 
good reason why the Board should be so constituted, 
particularly if the present sub-structure is to be retained. 
On the other hand, there are several important reasons 
why the Board should be constituted on an impartial 
basis. 

In an operation such as the NRA, characterized 
throughout by the active controversy of special interests, 
it appears obvious both from the standpoint of adminis- 
trative expedition, and equity, that final decisions should 
be made by a board constituted of individuals owing ac- 
tive allegiance to none of the special parties at interest in 
such decisions; in other words, by an impartial board. 
Viewed solely from the standpoint of administrative pro- 
cedure, final decisions are naturally delayed if the process 
of bargaining and compromise characteristic of NRA ad- 
ministrative process must be repeated when matters come 
to the Board for final decision. Before reaching the 
Board, controversial questions are subjected not only to 
the scrutiny of deputies (in charge of the code or codes 
involved) and his advisers, but are also analyzed by the 
Advisory Council. In its present operations the Board 
draws heavily on the services of the reorganized Ad- 
visory Council. It will be recalled (see page 66) that the 
Council was originally composed of three members from 
each of the advisory boards. Under the reorganization 
the Council is still composed of nine members ; two from 
each of the advisory boards, one each from the Division 
of Research and Planning and the Legal Division, with 
an executive director designated as a special assistant to 
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the Board. All matters of non-routine business are 
cleared through the Council before being pi-esented to the 
Board. 

The Recovery Board as now constituted represents in 
pattern a complete duplication of this Advisory Council. 
In function it is different only in degree of authority. The 
Board still functions, as did the Administrator, without 
benefit of clear general policy. It has no stated function 
of determining general policy, and it serves as the final 
forum of compromise. Obviously, if an impartial board 
were to be appointed, its ability to function as such would 
have to be predicated upon the assumption that it had the 
power to promulgate policy. Immediate responsibility 
for such policies now rests with the Industrial Emergency 
Committee, to which attention may now be turned. 

Determination of general policy. It has already been 
noted that in passing the Recovery Act, Congress failed 
to exercise what has ordinarily been considered the con- 
stitutional power and duty of the legislative branch of 
government, to declare unequivocally the basic objec- 
tives of legislative enactments, and to establish the ad- 
ministrative machinery and methods to be used in attain- 
ing these objectives. It delegated this duty to the Presi- 
dent, who exercised it to some extent (i) by creating 
the skeleton of an administrative structure 5 (2) by estab- 
lishing a policy body to exercise general approval over 
the acts of the administrative agency j (3) by selecting 
the instrumentality of voluntary codes of fair competi- 
tion as the means of effectuating the purpose of the act ; 
and (4) by retaining final power of approval (but not 
without exception) over the acts of the administrative 
agency. In net operating effect, however, the administra- 
tive agency actually performed in large measure, to 
whatever extent they were performed, both phases of 
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the function of supervision and control : the promulgation 
of general policy, and the formulation and execution of 
administrative policy. 

With the recent reorganization of the NRA a new 
alignment of authority and responsibility has been estab- 
lished. The Industrial Emergency Committee is em- 
powered, subject to the approval of the President, to 
promulgate general policy relative to the administration 
of NIRAj the National Industrial Recovery Board is 
empowered to promulgate, subject to the approval of the 
Industrial Emergency Committee, administrative policy 
relative to the functioning of NRA. With one important 
exception, the supervisory relationship existing between 
the Industrial Emergency Committee and the Recovery 
Board is therefore similar, potentially at least, to that 
ordinarily prevailing between the legislative branch of 
government and administrative agencies. The important 
exception involves the time element and is particularly 
vital to the type of regulatory method adopted under the 
NIRA. (This exception will be dealt with in the next 
section.) 

One of the first obstacles in the way of establishing 
continuity of policy for NRA is raised by the multiplicity 
of regulatory agencies created by the present Adminis- 
tration. The jurisdiction of many of these agencies over- 
laps that of others in many important respects. Even if 
there is no outright overlapping of jurisdiction, the total 
coverage is so broad that adoption by one agency of a 
given policy or method may vitally affect. the success of 
another agency in carrying out previously adopted poli- 
cies. °° There can be little question that so long as a series 

“ One example serves to illustrate this point. The lumber and timber 
products code and the construction code may be administered by the 
NRA in such a way as vitally to affect the success of the Federal Housing 
Administration in its drive for home remodeling, etc., or may vitally 
affect the public works slum clearance projects. 
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of far-reaching programs are being carried on simul- 
taneously by the Administration under a broad delega- 
tion of legislative power, supervisory control must be 
exercised on several levels if the entire program is to be 
co-ordinated either in terms of timing or ultimate ob- 
jectives. 

The obvious intent of the President in creating the In- 
dustrial Emergency Committee was to guard against the 
development of situations in which the efforts of one 
emergency agency cancels out those of another. It was, 
however, given special authorization to establish policies 
for the NRA. Whether in fact it will perform either of 
these functions effectively is problematical. Previous 
agencies with similar functions have not done so, and it 
resembles the earlier agencies in that its membership 
is composed of already overburdened administrative offi- 
vers of the government. The primary difference is that 
its executive officer is now a high official of the NRA, 
whose views on its operations are presumably approved 
by the President. Presumably named to serve as the chief 
co-ordinating official between numerous government 
agencies, he appears hardly to be in a position to give 
discriminating attention to both sets of duties. Con- 
stituted as it is, there is little to be said for the adequacy 
of the Industrial Emergency Committee as an agency 
to perform the policy-making duties delegated by the 
legislature. Nor has it shown any initiative in perform- 
ing them. Whatever the degree of its adequacy, it suf- 
fers under the necessary defects of administrative bodies 
which are charged with performing policy-making and 
legislative functions. 

LEGISLATIVE VS. ADRENISTRATIVE POLICY MAKING 

If the legislature exercises its power to define policy 
and establishes administrative machinery to effectuate the 
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legislative intent, the administrative agency is informed 
in advance as to the outside limits of its operating au- 
thority; and the interests affected by the legislation are 
advised as to the outside limits of their privileges and re- 
sponsibilities. Both the administrative agency and the 
economic interests affected can estimate with reasonable 
assurance at least the minimum time period during which 
these maximum and minimum conditions will be applic- 
able. Administrative procedure, on the one hand, and 
compliance with orders, rules, and regulations issued by 
the administrative agency, on the other, are planned and 
executed in terms of continuity of policy. These in gen- 
eral are the operating conditions characteristic of regu- 
latory agencies such as the Interstate Commerce Com- 
mission, state public utility commissions, the Federal 
Communications Commission, and others. 

If, on the other hand, the legislative body fails to es- 
tablish an unambiguous definition of general policy and 
fails to make any specification as to adrtiinistrative ma- 
chinery or method; and if, by a process of delegation and 
redelegation, the real exercise of this function finally 
lodges at various levels in the executive branch, a wholly 
different set of conditions is created. Under such circum- 
stances, the administrative agency, being wholly respon- 
sible to the executive, is subject to recomposition, and to 
redefinition of powers and duties at a moment’s notice. 
Even in the exercise of its routine administrative func- 
tion its acts are subject to veto by an executive agency. 
In like manner, the executive agency (such as the Indus- 
trial Emergency Committee), which by virtue of dele- 
gated authority is empowered to promulgate general pol- 
icy for control of the administrative agency, is subj ect at 
any time to dissolution, reconstitution, or to a redefini- 
tion of powers. With such conditions prevailing there is 
no guarantee of any continuity in operating policy. In 
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fact, there is no guarantee that general policy will be 
enunciated at all, except perhaps to meet particular op- 
erating situations as they arise. And there is nothing to 
deter the frequent adaptation of general policy to the 
shifting convictions of the controlling personalities, or to 
the waxing and waning influence of various individuals 
who pass in and out of the administrative scene. 

Similar shifts may occur, and for similar reasons, when 
general policy is promulgated in the first instance by leg- 
islative action. The basic difference is that the phase of 
the cycle of adjustment, characteristic of executive con- 
trol, is almost always shorter than that of the ordinary 
cycle of legislative adjustment. This naturally follows 
since control over administrative agencies is presumably 
delegated to the executive branch of government in or- 
der to secure flexibility in adapting policies and methods 
to changing conditions. 

As already indicated, neither the devices of control 
and supervision originally established to govern the ad- 
ministration of the NIRA, nor those created under the 
reorganization of NRA, place any effective limitation 
upon the frequency with which both objectives and ma- 
chinery may be altered. 

In the NRA effort to organize industry and trade for 
^findustrial self-governmenfi’ perhaps the chief disturb- 
ing factors have been the absence of clearly defined pol- 
icy and the consequent vacillation in method. There is 
no reason to believe that whatever efforts the NRA may 
make in the future to guide the idea of industrial self- 
government to maturity will escape the difliculties cast 
up by vacillating policy and method. And there is noth- 
ing in the present arrangement of direction and control 
to guarantee that general policy will be defined and ex- 
ecuted according to relatively fixed standards and meth- 
ods. There would seem to be little reason to believe that 
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detailed regulatory control of the type essayed by the 
NRA can be effectively exercised in the absence of some 
guarantee that well-defined goals are to be sought by the 
application of reasonably stable administrative policies 
and methods. In one of its most crucial aspects the NRA 
problem sifts down to the discovery of ways and means 
of establishing some such guarantee. 

Should the NRA be continued there are certain mini- 
ma of legislative control in the absence of which it is im- 
possible for such an administrative agency to function 
properly. One is the statement of objectives in unam- 
biguous terms, together with the criteria of judgment 
and measurement to be used. Another is the provision of 
a form of administrative organization capable of main- 
taining continuity of policy and method. Another is the 
creation of an executive co-ordinating agency to adjust 
the activities of the multifarious new administrative 
agencies to one another. An impartial board is the only 
sort of superior administrative body which could rescue 
the NRA from its bargaining plane, and establish it on a. 
basis of impartial administration. An organization such 
as the NRA can have no appropriate place in a system^ 
of representative government unless protected from the 
subjective whims of uninstructed officials. 

In concluding this survey of certain aspects of NRA 
organization, various tests of performance could be stated 
more at length, relating in the early stages to its ade- 
quacy for creating codes, and in later stages to its ade- 
quacy for supervising the administration and enforce- 
ment of codes. But such tests are inconclusive apart from 
consideration of qualitative tests of the things to be ad- 
ministered and the problems and policies imbedded 
therein. The fundamental tests are only such as can be 
distilled from the evidence on all the diverse matters, 
which make up the body of the present work. 



CHAPTER V 

THE CODE-MAKING PROCESS 

In formulating rules and regulations to govern code 
making, the NRA was bound by few statutory require- 
ments. As earlier examination has shown (page 9), the 
law required only that the representative character 
of applicant groups be determined and that ^^public notice 
and hearing” be afforded. All rules and regulations, 
administrative devices, and procedures designed to secure 
an orderly and legal process in formulating codes of 
fair competition were prescribed either by executive order 
of the President, or by direct action of the Recovery 
Administrator. Supplementing a basic organization in- 
cluding administrative officials and legal and research 
divisions, the NRA added to its structure the three ad- 
visory boards to represent the interests of business, labor, 
and consumer groups respectively at each step of the 
code-making process. In the interests of legality as well 
as to facilitate administrative action, it created the device 
of the public hearing. These elements of the plan are 
described as follows in a condensed official statement: 

As to the machinery — the practical way of accomplishing 
what we are setting out to do, when a trade association has a 
code ready to submit and the association has qualified as truly 
representative, and after reasonable notice has been issued to all 
concerned, a public hearing will be held by the Administrator 
or a deputy. A Labor Advisory Board appointed by the Secre- 
tary of Labor will be responsible that every affected labor 
group, whether organized or unorganized, is fully and ade- 
quately represented in an advisory capacity and any interested 
labor group will be entitled to be heard through representatives 
of its own choosing. An Industrial Advisory Board appointed 
by the Secretary of Commerce will be responsible that every 

83 
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affected industrial group is fully and adequately represented in an 
advisory capacity and any interested industrial group will be 
entitled to be heard through representatives of its own choosing. 
A Consumers’ Advisory Board will be responsible that the in- 
terests of the consuming public will be represented and every 
reasonable opportunity will be be given to any group or class 
who may be affected directly or indirectly to present their views.’ 

GENERAL CHARACTER OF THE PROCESS 

In broad outline the plan laid down for code making 
was as follows: The applicant group submitted a pro- 
posed code which was assigned to a particular deputy 
administrator. When the group had been found to be 
properly representative within the meaning of the act, a 
series of preliminary conferences were held, over which 
the deputy presided. In addition to the code committee 
of the applicant group, these conferences were attended 
by a representative of each of the three advisory boards, 
of the Legal Division, and of the Research and Planning 
Division. When the proposals were in a form to be put 
on public display, a public hearing was called at which 
interested parties could appear. After the hearings the 
proposals proceeded to a further stage of negotiation. 
From this process a document finally emerged which was 
sent by the deputy to the Administrator. And finally it 
was the function of the NRA, or more specifically of the 
Administrator, to hold the finished product up to the 
light of public interest and advise the President whether 
it should be approved, modified, or rejected. 

From the beginning to the end of the code-making 
process the functions of the NRA were somewhat ambig- 
uously defined and are difficult to state accurately in 
official terms. As an agency charged with furthering the 
purposes of the act, it adopted a procedure which placed 

^ NRA Bulletin No. i, June 16, 1933. 
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upon its deputy administrators (the active NRA agents 
in code making) types of duties of rather dissimilar char- 
acter. In the early days of the NRA a somewhat idealized 
view of the proceedings was held. It was described as a 
^^forum for co-operation.”” The applicant groups were 
expected to bring in proposals directed toward the imme- 
diate NRA purpose of re-employment. Lest their pro- 
posals reflect too strongly their limited point of view^ the 
proposals were, however, to be subjected to the scrutiny 
of the advisory boards, which were regarded as repre- 
senting definable interest groups. Out of the ensuing 
discussion it was presumed that there would be substan- 
tial agreement among all parties concerned. In the degree 
that the parties at interest were unselfishly seeking to 
co-operate in promoting the immediate purpose, the 
function of the deputy could be defined as chairman of 
the forum, steering the proceedings toward a basis of 
agreement. 

More or less from the beginning, however, the ideal- 
ized version gave way to the realities of an out and out 
bargaining process, in which selfish interests were played 
against one another. No exact official recognition was 
given to the subtle difference between a ^Torum for co- 
operation” and an arena for bargaining, but the recogni- 
tion of it crept into official language. Thus, the basis for 
arriving at decisions on the exact character of code provi- 
sions was described as emerging from the ^Controversy 
of conflicting interests.”^ In so far as this characterized 

“ “The machinery the President has set up is not a bureau and will not 
become one. It is rather a forum for co-operation.’^ See p, 43. 

^ “The formula is designed, by controversy of conflicting interest, to 
arrive at truth and composition. This practice has been followed with- 
out exception. Without it there would be no formula or possibility of 
obtaining informed opinion on any of the three principal sides of the 
controlling (questions pertaining to each code. The only alternative to 
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the proceedings, the position of the deputy might be 
described as that of a referee confining the contending 
parties within the rules. 

In whatever degree they are appropriate, the ^^forum^^ 
and the ^^arena” concepts do not give a sufficient charac- 
terization. The NRA was the active proponent of certain 
ends, and it could not cast its agents merely in the role 
of chairmen or referees. The bargaining method adopted 
was only instrumental, in that the outcome was ex- 
pected to promote the purposes in view. But the outcome 
could not be left entirely to bargaining. The deputy was 
therefore constrained to throw his weight in favor of 
provisions which he conceived to promote the purposes 
of the NRA, He might thus at times be lending support 
to one or the other of the bargaining parties, and at other 
times be initiating proposals and taking the offensive as 
one of the primary participants in the bargaining process. 

In any case the bargaining concept must be retained at 
the center of the picture. This flows from the fact that the 
NRA provided its deputies with no substantive guides 
concerning the proper content of codes. No definite 
standards were established, stating the criteria to which 
code proposals must conform, either with respect to labor 
provisions, or trade practice provisions, or to forms of 
collective organization.^ 

The character of the general process described indi- 


that sort of revelation throug-h controversy is such long- inquisitorial and 
academic proceedings as have contributed to the previous failure to con- 
trol monopoly by the anti-trust acts.” NRA Release No. 2pp5, Jan. 25^ 
1934. 

^ Lest this statement appear to misrepresent the facts, the seeming ex- 
ceptions must be noted. With respect to hour provisions, it was required 
that a showing of favorable effect on employment must be made. With 
respect to wage provisions, a similar showing of addition to aggregate 
wage payments and of protection to ill-paid workers was called for. The 
general, mainly negative, requirements concerning trade practices will be 
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cates the importance initially placed upon the final func- 
tion of the NRA, that of final review. Up to that point 
the proceedings were highly particularistic, based on an 
inward-looking view of the problems of a particular 
group, and the narrowly conceived contribution of that 
group to the program of the NRA. The full implications 
of code provisions so arrived at were presumed to be 
ascertainable only by looking at them in relation to the 
whole complex of inter-industrial relationships. 

Viewed in its broad outlines the administrative method 
conceived by the NRA to guide the formulation of codes 
exhibits a direct intention to avoid playing into the hands 
of self-interested groups. Its preparations for bringing 
ail points of view and all interests to bear on the process 
of code making might even be described as elaborate. 
Moreover, the plan was a direct administrative approach 
to the problem in hand, within the scope initially con- 
ceived. For it has to be remembered that the original 
procedure was devised to carry out a task of finite pro- 
portions. All the early planning for code making was on 
the plane of dealing with a few large associations, perhaps 
10 at the start, and 30 to 50 eventually, covering the 
major fields of industrial employment. Re-employment 
and certain wage adjustments were to constitute the 
initial agenda, with perhaps some attention to trade prac- 
tices of a conspicuously destructive character. .Attention 
to the more basic problems of business practice and indus- 
trial organization was subject to postponement until a 
second and more leisurely phase of the NRA. 


dealt with at a later point (See Chap. XXIX). The %'ery general charac- 
ter of all these requirements emphasizes the absence of definite criteria and 
shows the extent of the open field for bargaining. In practice, certain 
rough criteria grew up by imitation and precedent, rather than by definite 
policy determination. 
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At the very outset of the NRA some trepidation was 
felt as to whether industrial groups would embrace the 
voluntary scheme offered by the government, involving, 
as was supposed, some initial sacrifice on the part of the 
co-operating groups. It was even felt necessary to practice 
some preliminary persuasion, to be sure that important 
groups would appear. No one seems to have envisaged 
the prospect of hundreds of small groups storming the 
gates with proposals of their own. 

When within little more than a month some 400 codes 
had been filed for consideration, including large units 
such as textiles, oil, steel, coal, electrical manufacturing, 
retail dry goods, wearing apparel, lumber, wool, and 
shipbuilding, the officials were somewhat appalled by 
the proportions of the task undertaken.® The deluge of 
code proposals was, however, accepted as an opportunity 
to extend the benefits of the program.® This decision, 
accompanied by no consideration of the problems in- 
volved, entailed the discarding of the simple original 
plan, and opened up a troublesome chain of develop- 
ments for the NRA. 

CONSTITUENCY AND INCENTIVES OF 
APPLICANT GROUPS 

In order to gain a clear view of what went on at the 
NRA, it is necessary to examine the character of the 

“ On this matter the General Counsel remarked that : “These prospects 
at the present time instead of discourag-ing us with any fear that in- 
dustry may not respond to this call is rather appalling to those who must 
administer the law and who are determined to deal with this vast amount 
of controversial material without creating a huge governmental organi- 
zation. In view of the staggering size of this undertaking it will doubt- 
less surprise many to know that less than 400 persons have fixed em- 
ployment up to date in the NRA.” NRA Release No, 95, July z6, 1933. 

* ^‘Once launched there was no halting the code-making process. It 
had to be carried through so that every industry in the country and its 
workers might as quickly as possible have an even break of the recovery 
program’s benefit,” NRA Release No, June 21, 19345 statement 

of Recovery Administrator. 
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groups which initiated code proposals and the incentives 
which moved them to action. 

The Trade Association Base 

A dominant place in the NRA program was assured to 
trade associations when the administration chose the 
industrial self-government pattern of regulation, since 
such organizations formed the only available channel f or 
immediate action/ Some sort of organized association 
existed in almost every sphere of industry and trade. 
Several hundred were national associations, the remain- 
der regional and local. The principle of organization was 
usually that of common interest in given markets, and 
the pursuit of this principle led to the existence of sepa- 
rate associations for highly unimportant commodities. 
Because of the variety of products produced by typical 
enterprises, it was common to find that a single enterprise 
subscribed to the support of several different trade asso- 
ciations, each of which was concerned with some market 
in which it operated. Most associations led an inde- 
pendent existence, but there were striking examples of 
co-operative action between associations in closely related 
fields, as in the cases of lumber and electrical manufac- 
turing. Not uncommonly, on the other hand, rival asso- 
ciations were to be found in the same field. 

The scope of association activities differed from indus- 
try to industry, partly due to the uniqueness of the prob- 
lems in each industry, partly to chance circumstances and 

^ The intended reliance of the NRA upon trade associations is seen in 
the following statement ; “Nearly every principal employer belong-s to 
what is called a trade association. These associations were mostly 
formed long ago for what mutnal help the members could get by agree- 
ment within the law (the anti-trust laws). They were not very strong 
under the old law, but the new one makes them highly important They 
are almost a part of the government and they can do and agree to many 
more things than they could ever do before.’* NRJ Release No. n, June 
25 > ^ 933 - 
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personal factors. Some, as in copper and steel, covered 
practically the whole of important industries and were 
cartel-like in their activities. The same may be said of 
numerous associations in the fields of mining and manu- 
facturing. A certain number of these were somewhat 
generally believed to be engaged in more or less effective 
avoidance of the Sherman Anti-trust Law. The activities 
most widely engaged in were the promotion of trade 
statistics, standardized accounting, and standards of com- 
petitive practice. Technical and market research, trade 
promotion, and legislative lobbying were also very 
common.® 

In the distributive trades the strong units were com- 
monly regional or local, though grouped under national 
associations with very limited functions. Trade promotion 
was the primary function and this commonly entailed an 
attempt to strengthen certain distributive channels as 
against others. Wholesalers’ associations, for example, 
sought to bulwark the independent wholesaler against 
mass distribution by chain stores on the one hand, and 
against direct factory-to-retailer distribution on the 
other. There was also direct concern with trade practices, 
such as discounts, customer classification, and the like. 
From time to time special legislative questions agitated 
the distributors’ associations, such as the battle over retail 
price maintenance. Though impracticable in most fields 
of retailing, price-control efforts were much to the fore in 
local associations in a few fields such as coal and ice. The 
officials of existing associations were the active agencies 
in initiating a major fraction of the codes. The system of 
codes is thus in large degree a direct off-shoot of the pre- 
ceding trade association system. 

® See United States Chamber of Commerce, Trade Association ActwU^ 
tieSy 1930 . 
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With the code-making process under way, the NRA 
itself precipitated remarkable changes in the trade asso- 
ciation situation. In the first place, the lure of a code 
brought many more or less moribund associations to life. 
In the second place, it induced the organization of many 
new associations, or led to the formation of informal 
groups, intent upon getting codes. Both the resurrection 
of moribund associations and the creation of new ones 
was often due to the initiative of particular individuals, 
frequently of the promoter type, to whose advantage in 
fees or salaries the existence of the group would accrue. 
In the third place, many of the older associations, to 
qualify as “truly representative” groups within the 
meaning of the Recovery Act, were compelled to solicit 
the co-operation of other associations or unorganized 
groups. The scope of a code-seeking group ordinarily had 
to be wider than the membership of a particular associa- 
tion. Since, however, the association was the nucleus of 
most groups, the voluntary classification of industry to 
which the pursuit of codes led was not unlike that which 
had previously existed in the structure of the trade 
association system. 

Incentives 

Casual observers of the NRA scene were nonplussed 
that committees of business men were crowding into 
Washington and staying for weeks and months for the 
privilege of increasing their costs by raising wages and 
reducing hours of work. For the most part they were 
there to secure a sufficient quici fro quo^ hoping (as 
against official pronouncements) that the quid would 
sufficiently outweigh the quo to make the effort worth 
while in terms of profits. The imaginations of groups of 
business men were fired by the prospect of removing or 
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mitigating the competitive handicaps to which they so 
largely attributed the unhappy absence of profits. 

The positive incentives were: (i) relief from the 
anti-trust lawsj (2) the authoritative enforcement of 
price-control devices 3 and (3) relief from competitive 
practices deemed to be ruining the market. These incen- 
tives, while closely related, operated with varying force 
on different groups. Relief from the anti-trust laws 
merely implies an opening of the way to certain types of 
voluntary agreement without the force of law. This is 
what some groups would have preferred, particularly in 
the industries where the conditions for monopolistic com- 
bination were propitious and where there was already a 
body of experience in co-operatively skirting or overlap- 
ping the boundaries of the law. 

Such relief would, however, have been no relief at all 
to large areas of industry and trade. In many, if not most, 
areas of industrial production the ability to exercise any 
effective collective control over prices or business prac- 
tices on a voluntary basis probably does not exist. The 
competitive forces are too active. To such groups codes 
gave promise of legal force to such agreements as were 
approved by NRA, permitting recalcitrant minorities to 
be forced into conformity. Given the prospect that such 
agreements would include price-control devices, such 
groups saw themselves approaching what they often re- 
garded as the enviable position of industries in which 
more or less monopolistic powers were attainable. 

There still remained highly competitive areas of busi- 
ness, in which even under codes it was hopeless to sup- 
pose that any effective fixing even of minimum prices 
could be achieved. Here, however, it was commonly 
thought possible to codify and enforce rules of business 
conduct which would diminish the severity of price com- 
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petition and support a more stable level of higher prices. 
There were, for example, industries in which the major 
competitive trouble was conceived to be competitive wage 
cutting, and minimum wage rates were regarded as a 
blessing rather than the contrary by the more important 
elements in the industry. In other industries or trades 
rules limiting various types of current trade practice were 
thought to have some power to end the demoralization 
of the market price structure. 

Of these various incentives, the second was no doubt 
the strongest and most accountable for the large number 
of code applications. The early flood was based on hope 
alone. Soon, however, favorable harbingers began to ar- 
rive. The first code provided for indirect control of pro- 
duction through limitation of machine hours, and the 
second prohibited selling below cost. On August 1 5 the 
electrical manufacturing code was approved. It contained 
a fully developed open-price reporting provision. And 
finally, on August 1 9 the approval of the iron and steel 
code and the lumber and timber products codes sent busi- 
ness hopes soaring. The former contained elaborate price 
reporting, merchandising, and minimum price protection 
provisions. The latter contained a forthright system of 
price fixing, and provisions for the control of production, 
including allocation. The promise of constructive relief 
from the anti-trust laws was proving no mirage. 

One must guard against overstating the potency of 
these lures. Some groups applied for codes under what 
amounted to governmental coercion. Other groups, un- 
able to see how a code would aid them directly, never- 
theless joined the movement willingly in the hope that 
they would benefit from the widely advertised ^Sncrease 
in purchasing power.” Some persons accepted onerous 
obligations in the hope that they were performing a pub- 
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lie service. Conversely some proposed codes were tricky 
devices designed to benefit some groups o£ competitors 
at the expense of others. It must be recognized that every 
degree of public spirit and avarice, and of naivete and 
sophistication of thought went into the coke-making 
process. No close observer of the process can, however, 
avoid the conclusion that the expectation of “improving^^ 
prices by collective action among competitors was the 
central motivating force. 

This statement of fact must not be regarded as imput- 
ing to code proponents any more than the customary 
amount of human avarice. Years of propaganda against 
the anti-trust laws had weakened the popular fear of 
business agreements and combinations. The current pop- 
ular theory that the depth of the depression was due to 
^^unbridled competition’’ was axiomatic to a large part of 
the business community. The President’s acceptance of 
the concept of ^^over-production” and his advocacy of 
higher prices, in unduly vague terms, invited the belief 
that almost any price-raising activities were laudable, 
especially when joined with the spreading of work and 
the payment of higher minimum wage rates. Among 
many code-seeking groups, especially at the beginning, 
there existed therefore a sense that they were acting in 
the public interest. It was not they, but the Administra- 
tion, which had brought it about that activities once 
legally defined as ^^conspiracy in restraint of trade” had 
happily come to be regarded as a public service. As time 
went on, this atmosphere tended to fade and code pro- 
ponents went about their tasks with a franker recognition 
of their pursuit of special self-interest. 

It is not to be supposed from the foregoing that expert 
economic opinion concurred in the view that the setting 

nr. 

nrirp 3nd Droduction control devices was conducive 
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to economic recovery. Nor is the idea to be conveyed that 
there was any official NRA policy which supported the 
drive for such devices. But to business men harassed by 
declining prices and critically uncertain markets, some 
promise of a way out of their particular difficulties was 
presented. In the actual code-making process they found 
it possible in substantial degree to get what they wanted. 
Apart from the power of the NRA to impose codes, ap- 
plicant groups held the key to the situation. They could 
appear with proposals or not, as they pleased. Since most 
of them were little interested in negotiating with tht 
NRA on the basis of the initial limited objectives, 
the NRA quickly adjusted its ideas to the situation, and 
thereby implicated itself in the immeasurably compli- 
cated task of dealing in short order wdth the whole realm 
of business practices for each of hundreds of groups. 
Speed was called for to achieve the initial objective of 
re-employment 5 while at the same time a comprehensive 
scope of negotiation was called for in order to secure the 
co-operation of groups. In due course this situation came 
to be regarded as normal by all parties concerned, except 
as in a quiet moment some tired NRA official might 
wistfully wonder whether it would not have been a 
better procedure to have stuck to the original plan. 

THE STAGES OF CODE MAKING 

The problems met in the actual code-making period, 
the methods used to dispose of them, the personalities 
involved — all combined to produce what might be 
termed the romantic adolescence of industrial self-gov- 
ernment. A highly confused set of forces were at play, 
precipitate changes in methods were being made, new 
personalities w^ere constantly moving in and out of the 
spotlight, producing a scene of seething action better 
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adapted to broad-brush painting than to analytical treat- 
ment. Projects were being conceived on bold scales and 
executed with amazing speed and energy. What portions 
of these projects were conceived as parts of an integrated 
program, and what portions were created in the attempt 
to control unforeseen situations after they had arisen is 
probably known, if at all, only to those who created them. 
The scene viewed as a whole gave the appearance of 
being controlled more by the interplay of individual 
personalities than by the actions of a single directing 
agency. 

In spite of the dynamic and confused nature of the 
period, there are some lines of development which can 
be traced throughout, and some vector forces resulting 
from the action and counteraction of the code-making 
era. ilttention will be centered on these tangibles. 

Before arriving at the NRA, most codes had a some- 
what extended unofficial history. All the preliminary 
drafting and the negotiation between interested elements 
within an industry occupied trade association officials and 
others for varying periods of time. 

Treatment of codes, once in the NRA hopper, fell 
into three broad phases.® (i) Preliminary checking, clas- 
sification, and assignment to NRA deputies j (2) prelim- 
inary conferences and public hearing, and (3) final nego- 
tiations leading to approval. While every code at one 
time or another passed through each of these phases, 
there was decidedly no uniformity between codes, either 
in the time consumed in the entire process from initial 
preparation to final approval, or in the time consumed in 
clearing through any given phase. Nor was there any 

® For a detailed statement of the mechanical procedure followed in early 
drafting of codes see The ABC of the NRA^ The Brookings Institution, 

TQtA. 



THE CODE-MAKING PROCESS 


97 


uniformity between codes in the stubbornness of the 
problems encountered during any given stage of the code 
process. Some codes for example went directly to a 
deputy administrator, without preliminary examination. 
Some were in reality drafted during the period of pre- 
liminary conferences, either because of the wholly un- 
acceptable character of the applicant group’s proposal, or 
because the original code proposal was split into two or 
more separate proposals. Public hearings on some pro- 
posals were held within two weeks of the date of filing, 
and final approval was secured in a few weeks. In other 
cases as long as four months was required to shape the 
code into acceptable form for public hearing j and a total 
of seven months of continuous negotiation was required 
for final approval. As the code-making process moved 
forward and administrative routine was perfected, some 
of the confusion so characteristic of the early code-making 
period abated. 

Briefly stated, the NRA, during the era of greater 
code-making activity (from July 1933 to January 1934), 
was a tremendous mechanism operating at high speed, 
and in separate, loosely connected sections. It was per- 
forming activities ranging from routine administration 
to judicial determination, all with the same personnel 
and machinery. It was not an integrated organization 
but a collection of units. 

Classification and Preliminary Analysis 

With scores of code proposals pouring in daily and 
with hundreds of business representatives milling 
through the Commerce corridors, anxious to find one of 
the widely publicized government “referees” in order to 
start negotiations for a code of fair competition, the NRA 
encountered at the outset a largely unanticipated prob- 
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lem. A small, hurriedly assembled staff was assigned to 
the initial task of classifying codes into related groups, 
and allocating them to deputies in such a way as to assure 
uniformity of treatment. It was wholly baffled. Paradoxi- 
cally enough the so-called “Control Division”^" charged 
with this responsibility was the scene of some of the wild- 
est confusion witnessed in NRA during its early months. 
Very little probing is necessary to discover the cause for 
bewilderment. As the plan was initially conceived the 
classification problem would not have arisen. No group 
of experts would have been required to assign a total of 
20 or 30 proposed codes to 10 individual deputy adminis- 
trators for negotiation, particularly when those proposals 
concerned such relatively well-defined industries as auto- 
mobile manufacturing, iron and steel production, oil 
production and refining, and lumber and timber products. 
But with the deluge of codes, there began to appear, not 
only by tens but by hundreds, such strange titles as 
“ashes, cinders, garbage and scavenger,” ‘gummed label . 
and embossed seal,” “long-distance furniture movers,” 
“armored car operators,” “wet mop,” “dry mop,” and 
‘'mop stick” industries. Those in charge were immedi- 
ately faced with a problem for which no preparation 
had been made. The problem itself was clear, but the 
solution was elusive. 

If any rationale were to be introduced into code nego- 
tiations and subsequent administration it was clear at the 
outset that uniformity would have to be obtained at least 
in the various provisions of all codes covering directly 
competing or closely related divisions of industries 

^®The Control Division served as a clearing house through which all 
contacts between any trade association or industrial or trade group were 
supposed to be made with the NRA. After the code passed preliminary 
analysis by the Code Analysis Division, the Control Division placed the 
industry representatives in contact with the deputy who "was assigned to 
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and trades. Obviously the manufacturers of rayon gar- 
ments could not be allowed to secure privileges under 
code provisions which were not given to manufacturers 
of silk garments, without causing serious disparities in 
competitive conditions and consequent disruption of eco- 
nomic relationships. Less obviously, serious jurisdictional 
questions would ensue if an industry were permitted to 
define its membership in such a way that jurisdiction 
would be gained over similar operations carried on as 
minor phases of wholly unrelated industrial activity. In 
short the NRA problem was to secure in advance a clas- 
sification of industry w^hich was reasonable for the pur- 
pose of facilitating the negotiation of labor and trade 
practice provisions in the several areas of industry. 

This was an entirely new problem within the purview 
of American government, and an excessively difficult 
one to attack, since the structure of American industry 
is highly unamenable to such classification. Business en- 
terprises have not been developed with an eye to being 
classified for purposes of administrative control from 
above. Single enterprises engage in a most miscellaneous 
range of activities; some cut vertically through various 
levels of production and distribution; the types of mar- 
keting structure and strategy are myriad. To work out a 
scheme of classification under which to organize the joint 
administration of labor provisions and trade practice pro- 
visions for the whole of American industry Is obviously a 
task of Herculean proportions. Without expecting to 
achieve more than a roughly helpful result, an effort to 
reduce the anomalies of classification and the conflicts of 
administrative authority to the minimum might naturally 
be thought of as the minimum preliminary requirement 
for any extensive collective interference with established 
economic relationships and business practices. 

The facts in point here are that the serious import of 
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this problem was not at first realized, and that when 
realized effective measures were not taken to cope with it. 
The NRA proceeded without benefit of industrial classi- 
fication and accepted codes of all degrees of importance, 
codes with overlapping definitions, codes which cut seg- 
ments out of a larger industry, codes which cut vertically 
through the distributive trades. Initiative taken by 
deputy administrators during the later stage of code 
negotiations was largely responsible for securing some 
small degree of orderly classification. 

During the first few months of the code-making period 
the NRA made an attempt to submit all code proposals 
to a centralized preliminary analysis before they were 
assigned to deputies for conference with the applicant 
group. This analysis was designed (i) to determine 
whether or not the applicant group was truly represen- 
tative of the industry or trade covered by the proposed 
code, and (2) to evaluate the economic and social sig- 
nificance of specific provisions. Preliminary analysis was 
originally entrusted to the Division of Economic Re- 
search and Planning. But when the duties of the Division 
became too heavy, a Code Analysis Division was created 
to supervise the work of initial economic analysis. 

The first function of the Division was to check statis- 
tical information furnished by applicant groups with re- 
spect to the number of firms engaged in industry, the 
character of the industry, aggregate capital investment, 
sales volume for recent years, number of employees, 
number of trade associations organized to serve the 
industry, etc. In this way the Division attempted to 
determine whether or not the applicant group could be 
declared ^Hruly representative” of the interests it claimed 
to represent. At the same time, the by-laws and the con- 
stitution of the applicant organization were examined for 
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the existence of inequitable restrictions on membership. 
Two obstacles were met here. Applicant groups com- 
monly supplied inadequate data concerning the extent 
to which they were representative j and there was no 
quantitative definition of ^^truly representative.’’ Tested 
by the three quantitative criteria of business units, output, 
and employment, an applicant association might show 
percentages of 20, 80, and 60 respectively. What might 
have constituted a fairly acceptable test of representative 
character in one industry might well have proved wholly 
inapplicable for another.^^ The Division was inevitably 
forced to adopt the rule-of-thumb method supported by 
means of estimation. In general it called specific attention 
to cases where it appeared that the applicant group could 
claim to represent less than 50 per cent of the industry, 
measured in terms of units, employment, capital invest- 
ment, or output. In the case of associations of the highly 
localized trades, quantitative tests were, however, almost 
completely inapplicable, and findings could hardly be 
more than certain facts concerning the elements repre- 
sented in the association and the regional distribution of 
membership. The findings of the Division did not deter- 
mine whether or not the NRA should recognize a group 
as “truly representative.’’ Discretion on this lay else- 
where, mainly between the deputy administrator and the 
Legal Division. 

Different but equally troublesome problems were en- 
countered in the attempt to evaluate specific code pro- 
posals. As previously indicated, no general economic 
principles had been officially adopted by NRA against 
which the desirability of various types of code provision 

“in many instances the failure of applicant groups to be truly repre- 
sentative has given rise to serious administrative problems. See Cbap. 
VIII. 
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might be checked. The Division was therefore forced to 
adopt its own standards. Codes were analysed on this 
basis and the attention of the deputies in charge of various 
codes was called especially to certain price-fixing and 
production control devices which in the opinion of the 
Division were economically and socially undesirable. 
These analyses were furnished to the three advisory 
boards, the Research and Planning Division, and the 
Legal Division, as well as to the deputy. The recom- 
mendations of the Division were purely advisory in 
character. 

The procedure outlined was short lived. With the 
creation of four industry divisions in October 1933 
the Code Analysis Division was abolished and full 
responsibility for passing on the representative character 
of applicant groups was transferred to the deputies and 
their legal advisers. During its existence it analyzed and 
furnished comments on some 600 proposed codes. So far 
as is known, the activities of the Code Analysis Division 
constitutes the only attempt, during the active period of 
code making, to submit proposals to a central scrutiny 
based on uniform standards. 

Lack of basic data, an inadequate and hurriedly as- 
sembled staff, and the general press for speed inevitably 
placed the preliminary analysis of codes on a more or 
less superficial plane. But many codes were never sub- 
jected even to this type of scrutiny, for a substantial num- 
ber had been filed for consideration before the Division 
was organized; others because of pressure and adminis- 
trative confusion went directly to deputies for conference, 
and still others grew out of codes already in the con- 
ference stage. 

With the completion of the preliminary analysis, the 
code proposal was transmitted to the deputy adminis- 
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trator who had been assigned to carry on negotiations 
with the applicant group. One of the real problems cre- 
ated for the NRA organization by the code deluge was 
that of discovering deputies competent to carry on the 
exacting work of code negotiations. The NRA purpose 
was to command the services of men who had established 
reputations in their fields, who were temperamentally 
and intellectually capable of reviewing problems in terms 
of the broad public interest rather than from the stand- 
point of the narrower interests of an applicant group. 
Moreover^ the specifications called for men with a prac- 
tical turn of mind. And as a matter of policy no deputy 
was to be assigned to any code covering an industry in 
which he held substantial interests. Such specifications 
might have been partially met in staffing a small organi- 
zation, such as was originally contemplated. No doubt 
during the formative period of NRA they were met, in 
some degree, by ^ffirafting” leaders in various fields for 
tours of duty. But with progressive additions to the vol- 
ume of work, the NRA was forced to adjust personnel 
ideals to the availability of material. Negotiations on the 
first major codes were supervised by deputies selected 
according to the original personnel plan. After that codes 
were in general distributed to the ^fieast burdened^^ dep- 
uty and he in turn reassigned them to such assistants as 
were made available. 

Fairly early the NRA had set up 1 7 general categories 
of industry classification under which codes were to be 
classified. In some degree the adininistratlve divisions 
follow^ed this classification, and there was even some 
intention of fitting code assignments of deputies into it. 
But in the dynamic growth of the organization, with new 
deputies and assistant deputies being added to the staff 
and new code negotiations being continuously opened, 
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the administrative organization became very tenuously 
related to the industry classification^^ Deputies came to 
have quite miscellaneous assignments, and closely related 
codes instead of being handled through a single office 
commonly were distributed among different deputies and 
even among different divisions/® 


Preliminary Conferences 

Preliminary conferences began as soon as proposed 
codes were assigned for negotiations, or, more accurately, 
as soon as the applicant group could secure the attention 
of the designated deputy. They were informal and pri- 
vate in character. The Recovery Administration was rep- 
resented by a deputy administrator or an assistant deputy. 
The trade association or other group representing the 
code was represented by a steering committee, of man- 
ageable size, selected from its membership. Each of the 
three advisoiy boards assigned staff members to sit in on 
the discussions. The Legal Division and Research and 


^That the classification of approved codes into 17 major industrial 
groups in many cases could serve no very useful administrative purpose 
is illustrated by merely listing from a random selection a fe%v approved 
codes included under several of the 17 industry classifications. For ex- 
ample : 

Miscellaneous Industrial : Motor bus 


Cinders, ashes, and scavenger 
trade (largely trucking) 
Retail jewelry trade 
Retail trade 
Construction 

Miscellaneous Commercial and 
Professional : 

Air transport 
Laundry trade 


Restaurant 

Transit 

Transportation Equipment: 
Automobile manufacturing 
Domestic freight forwarding 
Funeral vehicles 
Inland water carriers 
Motor vehicle retailing trade 
Trucking 

Wholesale automotive trade 


It should be noted here that the codes for air transport, motor bus, 
transit, domestic freight forwarding, and trucking were negotiated under 
the supervision of one deputy. 

For allocation of codes to divisions, see p. 51. 
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Planning Division each assigned advisers to aid the dep- 
uty in conducting negotiations. They might or might not 
be called upon to attend all conferences. During the 
early negotiations the function of each of these individ- 
uals consisted largely in keeping before the deputy ad- 
ministrator the point of view of the division or board 
which he represented. 

At a very early stage of the negotiations the essentially 
bargaining character of the code-making process became 
apparent. Hostilities, however guarded, opened at this 
point. The code committee for the applicant group was 
able to observe the' individual competence of the Labor 
Advisory Board representative^' whether his individual 
efforts were going to be directed largely toward re- 
employment measures, or whether his official stand on 
labor provisions for the entire industry would be based 
on labor conditions previously secured by highly organ- 
ized, but often relatively small, sectors of the industry. 
The code committee attempted to gauge the organized 
strength back of the Labor Advisory Board representa- 
tive. Previous knowledge of this strength was not avail- 
able in all cases to applicant groups, for, as in the case 
of trade associations, realignments, reorganizations, and 
revivals of moribund labor gi'oups occurred rapidly 
under the incentives offered by the NRA code plan. 

Personalities and motives were also disclosed for eval- 
uation. The contending groups were able to acquaint 
themselves with the deputy’s qualities, including the 
vulnerable spots in his make-up ; and the deputy, in turn, 
was able to gauge the real motivating forces behind the 
proposals presented by the applicant group and behind 
the informal position taken by representatives of the ad- 
visory boards. Each ^hnterest” in the coming controversy 
was taking measure of the others^ strength. 
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As stated at an earlier point, there was no uniformity 
in the manner in which various codes were developed. 
Some passed rapidly through the pre-hearing conference 
stage and the real issues did not develop until after the 
public hearing, when the deputy attempted to secure 
definite agreement on contested provisions. Some 
brought long-standing and irreconcilable conflicts to the 
conference table. And at times the “forum for co-opera- 
tion” turned out unscheduled products by giving birth to 
disruptive conflicts within applicant groups which had 
approached the code-making process inspired by the new 
co-operative spirit. 

It was during this phase of code making that the NRA 
upon several occasions acted vigorously to keep the 
mounting number of codes from reaching wholly un- 
manageable proportions. In many cases several trade 
associations, competing for membership in a single indus- 
try or trade, had presented codes with widely varying 
provisions, each desiring to negotiate a separate code. 
When the overlapping claims were serious enough to 
command attention, the deputy attempted to induce the 
competing associations to combine under a single code. 
Efforts on this score were hampered by the illogical as- 
signment of codes to deputies, which meant that conflicts 
often existed between groups dealing with different 
deputies. Glaring conflicts in jurisdiction usually came to 
light fairly early in the negotiations. But attempts to 
transfer codes from one deputy to another often met with 
telling resistance from applicant groups who wished to 
proceed separately or feared loss of ground by virtue 
of the attitude of the deputy or the necessary re-enact- 
ment of a whole series of negotiations. Complete lack of 
uniformity among deputies in the methods of negotia- 
tion strengthened this attitude on the part of applicant 
groups. 



THE CODE-MAKING PROCESS 


107' 

Where a deputy was in a position to do so, however, 
he often applied strong pressure to compel the composi- 
tion of conflicts over jurisdiction. Failing in this, he some- 
times refused to negotiate further with the individual 
associations. Unless the deputy was overruled by some 
higher official, the only avenue open to the industrial or 
trade groups then was to form a new or amalgamated 
association which could claim to be more nearly truly 
representative of the industry concerned. Negotiations 
were then reopened on the basis of a single code. Instead 
of completely breaking off negotiations temporarily, 
deputies perhaps more commonly fostered and exercised 
some guiding influence upon the attempt of groups to 
compose their differences.^^ 

In the preliminary stages of negotiation, the effort was 
not to perfect code provisions, but merely to put them in 
a form acceptable for public hearings. This meant, among 
other things, that the deputy could inform applicant 
groups of certain essential things to include and to omit. 
The legal adviser pointed out clearly illegal elements in 
the proposals and suggested legal forms for others. 
Labor and consumer ‘advisers could make known the 
points upon which they were in firm opposition and per- 
mit the proponents to decide whether they cared to take 
these points to public issue. Grosser forms of overlapping 

Two examples serve to illustrate the point. Some 30 codes of fair 
competition were presented to the Administration by various interests 
purporting to represent the coal-mining industry. The process of com- 
bining these various proposals into a single code, acceptable to all in- 
terests, presented an extremely difficult task for the Administration ; one 
which required a long series of conferences, bargaining, and compromises, 
both on the part of the Administration and the industry. In the case of 
the trucking industry, two competing national associations and scores of 
regional groups filed codes. At the end of the first series of conferences 
between the deputy administrator and the associations, the Administration 
refused to negotiate further on the basis of separate codes and instructed 
the associations to pool their efforts and present a single code. W^hen this 
^vas accomplished, negotiations 'were reopened. 
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and jurisdictional conflict could be uncovered and re- 
moved. 

Public Hearings 

In point of time the public hearing marked an inter- 
lude between the preliminary conferences and the real 
bargaining period leading up to approval. It gave the 
public a glimpse of the NRA machine in operation. 

Early public hearings^ particularly those on major 
codes, were occasions for considerable pomp and circum- 
stance. Industrial and government dignitaries held the 
spotlight. There were numerous exchanges of formal 
well-wishes 3 expressions of confidence on the part of 
government representatives that industry had caught the 
vision of co-operative action between management and 
labor j and industry assurance to government that it had. 
This over, the procedure settled into the routine of pro- 
vision by provision analysis and discussion of the code, 
punctuated by general arguments' from all interests 
which demanded to be heard. 

Public hearings were conducted on a formal basis and 
were presided over by the deputy or assistant deputy 
administrator in charge of the code. Ordinarily he was 
attended by technical advisers representing the three ad- 
visory boards, and by representatives from the Research 
and Planning Division and the Legal Division. Any per- 
son who could demonstrate a substantial interest in the 
provisions of the code under discussion was permitted to 
appear at the public hearing by complying with certain 
formal requirements.^® Ofiicial procedure required that 

^‘Due notice’’ is defined and the methods to be used by NRA in giving 
notice of hearing or opportunity to be heard are set forth in Executive 
Order No. 6527, dated Dec. 21, 1933. Pursuant to this order an ofiicial 
bulletin board was set up in the NRA offices. Notices of ail public hear- 
ings and opportunity to be heard were posted on this board. (Provided 
for in Administrative Order No. 2, dated Jan. 6, 1934.) It is interesting 



THE CODE-MAKING PROCESS 


1 09 

requests to be heard be filed at least a day before the 
hearing date and include: ( i ) A statement of the person 
or groups represented by the individual desiring to 
testify 3 and (2) a simple statement without argument 
proposing either (a) to eliminate a spedfic provision of 
the code, (b) to modify a specific provision of the code,, 
or (c) to add a new provision. In actual practice it was 
not uncommon for the deputy administrator to allow the 
presentation of testimony by individuals who had failed 
to comply with the prescribed procedure. The general 
idea behind the conduct of NRA public hearings was 
characterized by the Administrator as the ^%old-fish 
bowl” method of administration. 

Procedure governing the conduct of public hearings as 
well as the objectives to be attained have remained sub- 
stantially the same throughout the entire code-making 
period. They were defined as follows by the General 
Counsel for the NRA at the time of the hearing on the 
cotton textile code, the first formal hearing conducted 
by NRA: 

. . . these [public hearings] are not judicial investigations nor, 
strictly speaking, legislative investigations, but rather in the na- 
ture o£ administrative inquiries for the purpose of adequately 
advising the Administration of the National Recovery Act of 
the facts upon which the exercise of administrative authority must 
be predicated. . , . 

No representative of a private interest favoring or opposing 
a code has any legal right to control or direct the presentation 


to note that these precautionary measures occurred late in the code- 
making period. Previous to this time the Press and the trade associations 
were informally relied on in large measure to keep interested parties 
informed as to the time and subject of public hearings. 

Under the present arrangement notices of important hearing's are fur- 
nished to the Press, labor unions, federal government officials, governors 
of states, code authorities, compliance directors, first-class post offices, 
trade associations, and individuals on special mailing lists. 
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of evidence or the procedure in a public hearing, which will be 
subject to the sole control of the deputy administrator in charge, 
acting in conformity with any general regulations or with specific 
instructions of the Administrator. It will, however, be the pur- 
pose of the deputy administrator to give to all persons interested 
an adequate opportunity for the pi'esentation of evidence in sup- 
port of a code, or any objections to proposed code provisions, or 
any suggested modifications thereof, or additions thereto. . . . 

These hearings will not be appropriate for the presentation of 
arguments upon issues of law. If any party in interest desires 
to raise any issue of law in connection with a proposed code of 
fair competition, he may file a written argument thereon with 
the deputy administrator. . . N 

At an early point in the hearing procedure all witnesses 
were officially advised that: ^Tt is important to realize 
that the public hearing is merely a fact-finding device — 
not a device in which oratory or persuasion can win ad- 
vantage.” Not infrequently, however, the routine was 
interrupted by heated oratorical remarks from certain 
witnesses indicating some disagreement with the practical 
form of industry’s proclaimed vision of the new era of 
co-operative action. There were charges of monopolistic 
motives in code provisions ; there were charges that pro- 
posed hour and wage provisions were designed to crystal- 
lize into law existing exploitive hour and wage provi- 
sions, rather than to produce re-employment or otherwise 
to improve conditions of labor. As the making of codes 
moved further and further into local trades and small- 
scale manufacturing there were frequently recurring 
charges that the applicant group was not truly represen- 
tative of the industrial or trade operations covered by its 
proposed code definition of “industry” and “members 
of industry.” 

The amount both of heat and light which was elicited 


NRJ Release^ June 27, 1933 (outline of procedure, unnumbered). 
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at public hearings varied in the widest degree from code 
to code. But to an observer of the scene two general im- 
pressions stood out sharply. One was the rarity of orderly 
and convincing presentation of factual evidence. In ex- 
ceptional cases associations were able to present a rela- 
tively impressive array of data. And, in equally excep- 
tional cases, the Division of Research and Planning was 
able to present extensive and well-digested data on the 
industry. But the slight statistical basis of know'ledge 
which underlay code making came into the open at the 
hearings. Applicant groups were showm to have astonish- 
ingly little quantitative knowledge concerning their own 
industries, thus displaying the embryonic stage of the 
statistical work of all but a few trade associations. The 
reverse of this absence of explicit information was the 
large part played in public hearings by argument, con- 
tention, charge and counter-charge unsupported by evi- 
dence. 

The other impression was the casual way in which 
intricate code provisions were passed over without anal- 
ysis or clarification. Labor provisions ordinarily drew the 
major scrutiny and inspired the more eloquent oratory. 
Trade practice provisions became the focus of attention 
only when the business group was divided against itself 
and dissenting members brought the intra-industrial con- 
flict into the hearings. But little calm dissection of the 
economic significance of the provisions took place. Nor 
was there much consideration of the administrative feasi- 
bility of provisions nor of the administrative means ap- 
propriate thereto. 

Public hearings, in brief, presented the opportunity for 
interested parties to bring into the open their hopes and 
misgivings. They protected the NRA from such public 
criticism as would have developed had such an oppor- 



1 12 NATIONAL RECOVERY ADMINISTRATION 


tunity not been given, and permitted it the somewhat 
fictitious claim that its work was being done “in a gold- 
fish bowl.” Only in exceptional instances, when great 
opposition to provisions of the code was uncovered or 
unfavorable public reactions were generated, did it 
greatly affect the gradual forging out of the final form 
of code provisions, a process which started in the pre- 
liminary conferences and was continued and completed 
in the post-hearing conferences. 

Post-Hearing Conferences and Final Approval 

After the public hearing, negotiations settled down 
into an out and out bargaining procedure. Lines of differ- 
ence between the various divisions of the industry and 
trade came clearly into the open j and the points of con- 
flict between representatives of the applicant group and 
the various interests represented by advisory boards be- 
came sharply defined. All formal pretension was stripped 
away. 

It was earlier pointed out that the NRA chose to con- 
struct codes through the process of controversy between 
conflicting interests rather than by use of any predeter- 
mined formula or by reference to uniform criteria. Each 
party at interest in the code controversy was expected to 
be fully partisan. Out of the clash of interests it was 
thought that “truth” would emerge and “composition” 
could be secured. Under such a system the code product 
was inevitably moulded by the interplay of four major 
sets of factors: (i) the constituency, motives, and 
strategy of applicant groups j (2) the manner in which 
the so-called advisory groups were organized and imple- 
mented; (3) the forces which conditioned the function- 
ing of the deputy administrator; and finally (4) influ- 
ences exerted by the technical divisions of the NRA. The 
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interplay of forces brought to bear by various combina- 
tions of these elements constitutes the real substance of 
the code-making process. 

Before turning to a discussion of this part of the 
process, it appears desirable to digress somewhat from a 
chronological treatment by indicating at this point some 
of the Implications of the NRA plan for final approval 
of codes. The chronological treatment Is resumed in the 
next section of this chapter. 

It will be recalled that in the official plan for codifying 
industry on a voluntary basis, negotiation of codes and 
final approval were regarded as separate functions. The 
code-seeking groups and the advisory boards were to 
engage in a controversy of conflicting interests supervised 
by the deputy. Out of this welter of conflict, the basic 
truth and validity of the proposals brought forth by 
contending interests would be made clear to the deputy, 
and presumably to the contending groups, for the com- 
position of conflicts was to follow upon the emergence 
of truth. 

Such “truth” as emerged was, however, to be regarded 
as conditional, being limited to points arising in the dis- 
cussion of the problems of a particular industry. Once 
the composition of contending interests had been secured, 
the Recovery Administrator and the President were to 
determine whether or not, in view of all considerations 
affecting the public welfare, the agreement should be 
given the force of law. Thus the plan recognized that in 
an agency such as NRA, whose final rulings have the full 
force and effect of law, and the jurisdiction of wTich 
extends over the bulk of industry and trade, the segrega- 
tion of the approving from the negotiating function is of 
fundamental Importance. From the beginning of the 
NRA, official emphasis was placed upon the role played 
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by the Recovery Administrator and by the President as 
guardians of the public interest. The Administrator on 
numerous occasions stressed his personal responsibility 
for all acts of his assistants and defined his own position 
as that of an official umpire, rather than an active par- 
ticipant. During the early days of the NRA the Presi- 
dent's responsibility was also stressed.^^ 

In practice this segregation of negotiating from ap- 
proving functions seldom obtained. Only a casual 
scrutiny of the process by which codes were formulated, 
their multiplicity, and the intricacy of their provisions is 
required to convince one that, in making its final decision, 
the approving agency would have to depend largely on 
the findings of the operating agency. Some independent 
analysis and evaluation of provisions by the approving 
agencies, as outlined in the formal statement of functions, 
might have been possible if codes had been highly re- 
stricted in number and simple in structure and implica- 
tion. They were neither. 

By the very nature of the case, therefore, detailed 
knowledge of the majority of codes, the real meaning of 
various provisions, the motives behind the inclusion of 
those provisions, and their probable operating results 
were known — if at all — only by those who had been in 
intimate and continuous contact with the code-making 
process. In the vast majority of cases, then, these things 


On this point the Administrator stated: ‘^That [three principles: 
organization, co-operation, governmental participation] is the ground 
plan of NRA and the broad foundation of all that we had tried to do 
under the President’s direct and personal guidance and I want to repeat 
and emphasize that not one single code has been approved without his 
personal and searching scrutiny and that at every critical point he has 
direct and intimate leadership.” {NRA Release No. 1/57, Oct. 10, 1933.) 
Later, by Executive Order No. 6543-A, Dec. 30, 1933, the President 
delegated to the Administrator his powers of approval, except for codes 
covering in general more than 50,000 employees. 
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were made known to those directly responsible for the 
protection of the public interest only through reports and 
recommendations of the deputy and his advisers. Under 
these circumstances the immediate responsibility for the 
evaluation of code proposals on the basis of general 
economic and social implications^ rather than in the light 
of the immediate interests of any one applicant group, in 
actual operation fell upon the deputy administrator/® 
The stage of approval can therefore be described in 
almost purely formal terms. As the outcome of the nego- 
tiations, the deputy transmitted a draft code to his su- 
perior officer concerning which he was supposed to certify 
^^substantial agreement” among his advisers. Substantial 
agreement was a term of variable meaning. It did not 
mean that any of them entirely agreed. Nor did it pre- 
clude strong dissent on the part of one or two of them. 
In practice more often than not it probably meant that 
the legal adviser certified the legality of the content and 
the labor adviser was prepared to let the bargaining over 
labor provisions come to an end. In making his report, 
however, the deputy was required to take cognizance of 
all objections to code provisions, whether filed by ad- 
visory boards or technical divisions.^® 

The exact administrative procedure leading to final 
approval has varied from time to time. Originally the 

Because critical questions were beings settled during the neg-otiations, 
parties who felt themselves being damaged by the proceedings were 
under the inducement to solicit the attention and aid of superior NR A 
officials. These iTiig;ht be the applicant group, labor interests, or other 
parties either involved in or external to the negotiations. No general 
description of these extra-official activities can be made, but, since in 
some instances they were of importance and modified the relation between 
deputies and higher officials, some mention of them must be made. 

^®The final report of the deputy was accompanied by (x) letter of 
transmittal containing findings of factj (2) transcript of record on 
public hearings (3) formal reports from three advisory boards, Legal 
Division, and Division of Economic Research and Planning. 



ii6 NATIONAL RECOVERY ADMINISTRATION 


line was direct from the deputy to the Administrator and 
then to the President, who retained power of approval for 
all codes. Later the power to approve codes for minor in- 
dustries (usually those employing less than 50,000) was 
delegated to the Administrator. With the reorganization 
of administrative structure in October 1933, all codes 
were approved by division administrators before reach- 
ing the Administrator's office. A review section of the 
executive office (later expanded into- the Review Di- 
vision) was charged with final inspection before a code 
reached the Administrator’s desk. During the active 
period of code making such checking served only to 
eliminate gross errors of form and the more obvious 
violations of administrative policy. 

The deputy’s function of making the initial report to 
the Administrator on the code has remained the same 
throughout the process. This report might recommend 
blanket approval of the code; might recommend stays 
upon the operation of certain provisions pending further 
investigation; or might recommend the modification of 
various provisions by administrative or executive order. 
The important point to observe here is that the qualifica- 
tions and stays attached by executive order to final ap- 
proval of codes were ordinarily those recommended by 
the deputy who supervised code negotiations.^’’ 

In exceptional instances codes were thrown back into 
the negotiating stage after reaching the desk of the Presi- 
dent or the Administrator, due either to his personal ob- 
jection to certain provisions or to convincing representa- 
tions made to him that unfortunate consequences, eco- 
nomic or political, would flow from the provisions. Where 
a code as it left the deputy’s hands was the object of strong 

^ They were of course transmitted to the President as recommendations 
of the Kecovery Administrator, rather than of the deputy. 
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opposition in some quarter, it was not uncommon for 
the interested parties, whether business or labor groups or 
NRA or other governmental officials, to attempt to pur- 
sue it to the highest quarters in the effort to secure modi- 
fication or reconsideration. 

DRAMATIS PERSONAE 

The full import of code negotiations, briefly described 
in the preceding section, can be grasped only through a 
clear understanding of the position of the various parties 
to the negotiations. These parties have been shown to be 

( 1 ) the code committee representing the applicant group, 

(2) the representatives of the three advisory boards, (3) 
the representatives of the two technical divisions, and (4) 
the deputy administrator. 

The Code Committee 

The character of applicant groups and the incentives 
which brought them in have been sufficiently shown at 
an earlier point (page 88 ). Most code committees repre- 
senting these groups approached the conflict with several 
distinct and inherent advantages over the other parties at 
interest. They had prepared the first draft of proposals 
and knew exactly what they contained, their subtleties and 
purposes. Theirs was the positive stand; it devolved upon 
the adversaries to demonstrate that what they proposed 
was undesirable, or to make a show of strength which 
would induce them to assent to alternate proposals. More- 
over, in addition to their own intimate knowledge of their 
Industry and its problems, they often commanded skilled 
legal and technical services. They were in possession of 
all of the statistical evidence which was available to their 
adversaries, plus masses of data selected from private 
sources to prove the chaotic conditions existing in their 
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industry when such conditions needed proving. And final- 
ly, within limits, they held the key to the entire pro- 
cedure, for they had voluntarily initiated the negotiations 
and could terminate them at will. 

On the other hand they started off as strangers in a 
land foreign to their experience. Many of them consisted 
of somewhat fragile combinations of disparate intra-in- 
dustrial factions. They differed greatly in the definiteness 
of their goals and the articulateness of their thinking. 
And all of them, as against the strategic advantage of their 
voluntary appearance, faced the power which the Re- 
covery Act provided to impose a code irrespective of the 
wishes of the members of an industry. In the ensuing 
negotiations they were therefore in a strong, but not im- 
pregnable, position. 

The Advisory Boards 

In code negotiations the gamut which the applicant 
groups had to run was mainly formed by the representa- 
tives of the advisory boards, though reinforced by the 
representatives of the Legal Division and the Research 
and Planning Division, and in certain special ways by the 
deputy. Both official statements of the functions of In- 
dustrial, Labor, and Consumers’ Advisory Boards, and 
formalized descriptions of their powers and duties in- 
dicate that they were intended to play, not only a second- 
ary but a uniform part, in the code-making process. That 
their position was to be secondary follows naturally from 
the fact that the applicant group controlled the initiation 
of the process, and formal power of final approval or 
disapproval lay outside the power of the boards. The as- 
sumption that each board was to be equally well im- 
plemented in giving advisory opinions and that such 
opinions were to be given equal consideration in final 
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code decisions is implicit in the plan. In the actual code- 
making process, however, equality in the influence exerted 
by the various advisory groups was not maintained. This 
departure from the theory of the formal plan can be ex- 
plained only by analysis of the constituency and function- 
ing of the advisory groups. 

Industrial Advisory Board. On the theory that the Te- 
covery Administration, acting in its capacity of impartial 
umpire, should neither control the findings of its ad- 
visers nor be controlled by their recommendations, the 
membership of the Industrial Advisory Board was ap- 
pointed by the Secretary of Commerce, and the recom- 
mendations of the Board were made purely advisory in 
character. As originally constituted the Board was com- 
posed of 2 1 members selected from among business lead- 
ers, not to secure regional representation, but with a view 
to securing representation from industry at large. In its 
advisory capacity the Board was to test the proposals of 
each applicant group in terms of the interrelationships 
and conflicts of interest among business groups. Need- 
less to say, the character of industrial and trade or- 
ganization in this country rendered extremely difficult the 
formulation of definite policies to guide the Board ad- 
visory operations. General policies of the Board have 
therefore changed with changes in its personnel. In an 
effort to secure greater continuity of policy, the Board 
was later reconstituted to include three resident members 
serving on a rotating basis. 

In code negotiations the Board was represented by a 
staff of advisers partly made up of resident personnel, 
partly of men loaned by business concerns for given 
periods or for the duration of particular code negotiations. 
In practice these advisers were not often very prominent 
parties in the bargaining process. Very^ commonly the in- 
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dustrial adviser gave approval and support to the pro- 
posals of the applicant group. It was not unusual for an 
industrial adviser to lend active support to the applicant 
group in the bargaining with labor representatives. Im- 
portant issues could be carried by the adviser to the 
Board, which might then throw its weight through direct 
approach to the Administrator or other high officials. 

Appreciable differences developed between industrial 
advisers and applicant groups only when the proposals of 
the latter were so designed as to work to the distinct com- 
petitive disadvantage of another business group. Then 
there was occasion for inter-industrial diplomacy and even 
informal coercion on code-seeking groups to keep their 
demands within bounds. Barring duties of this sort, in- 
dustrial advisers were in effect a second line of support 
for applicant groups. 

Labor Advisory Board. The Labor Advisory Board 
was named by the Secretary of Labor. Like the Industrial 
Advisory Board its actions were thus removed from the 
immediate control of the Recovery Administration. The 
Board was made up of leaders of organized labor and 
one or two individuals presumably qualified to represent 
the interests of unorganized workers. It was expected to 
establish policies for labor bargaining, and theoretically 
its chairman served as the channel of contact between the 
Board and the NRA on labor policy. But in actual opera- 
tion the work of the executive director of the Board in 
supervising the activities of labor advisers came more and 
more to be the means of formulating whatever con- 
sistency in policy was attained. A permanent staff of 
labor specialists carried on the routine work and served 
as representatives in the code-making process (and con- 
tinued to act for it in the subsequent phases of code ad- 
ministration). In some code negotiations, however, a 
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labor representative was assigned by a labor organization 
to speak for the organized workers of the industry. In 
such cases a member of the advisory staff served as tech- 
nical assistant to the union representative. 

General Board policies — such as the consistent stand 
for adequate labor representation in code administration, 
restriction of homework, safety and health provisions — 
were formulated by the Board in consultation mth staff 
members. So far as is known, however, no single set of 
instructions or statement of policy was available to labor 
advisers during the code-making period. But there was 
never any ambiguity in the general position of labor 
representatives in the bargaining process. 

Throughout the entire code-making period, the Labor 
Advisory Board operating through its code advisers, 
functioned as a well-defined and relatively well-imple- 
mented element in code bargaining. Its initial position 
on the major hour and wage provisions was almost of 
necessity defensive, since initial proposals were made by 
industry.^’’ But in such matters as health standards, 
hazardous occupations, protecting wages above mini- 
mum, labor representatives took the offensive. Whether 
in a defensive or offensive position, they operated con- 
sistently and definitely as the applicant group’s chief 
antagonist, always pressing for concessions which would 
in their opinion favor the position of workers in the 
industry under consideration. They operated according 
to no specific formula, depending for their success upon 
three factors: the bargaining advantage furnished by the 
purposes and mandatory provisions of the act ; the in- 


“ This of course does not apply where the NRA assumed the initiative 
in the code process by unofficially threatening- to impose a code (the bi- 
tuminous coal situation for example) . In such cases labor was in a better 
position to take the oifensive. 



122 NATIONAL RECOVERY ADMINISTRATION 


genuity and energy of the labor advisers; and the bar- 
gaining strength of organized labor. 

In the actual code bargaining procedure, labor’s de- 
fensive approach usually consisted in the attempt to 
demonstrate that the hour and wage provisions proposed 
in codes would not reabsorb all the workers who had 
been attached to the industry involved during the 1926- 
29 peak period. On this generalized proposition the 
prima facie evidence was usually in favor of labor, since 
applicant groups had naturally incorporated hour and 
wage provisions at bargaining levels in their original pro- 
posals. 

But in shifting from the defensive attempt to demon- 
strate the inadequacy of industry proposals to a positive 
support of their own demands for more favorable labor 
provisions, the labor advocates met several major diffi- 
culties. First, there had been no official definition of the 
re-employment levels to be sought through codes. In 
the second place, only in rare cases could there be given 
any convincing statistical demonstration of the probable 
effect on re-employment and payrolls in specific indus- 
tries. Basic data on any comparable basis were almost 
wholly lacking for all except a few large and concentrated 
industries. Besides, most labor provisions were so com- 
plex, and contained so many contingencies, that ac- 
curate calculations as to their probable effects would have 
been impossible, even had basic data been available. 
(See Part III.) In the absence of better criteria the 
hour and wage provisions and other conditions of labor, 
where labor contracts arrived at by collective bargain- 
ing existed, ordinarily served as the bench mark for 
labor representatives in their negotiations with the ap- 
plicant group for minimum wage, maximum hour, and 
other code provisions. This stand was usually taken re- 
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gardless of the extent of union coverage in the industry. 

Individual labor representatives, in support of their 
contentions for code proposals favorable to labor interest, 
drew heavily upon facilities of the trade unions, the 
United States Department of Labor, the United States 
Employment Service, the United States Public Health 
Service, and various other agencies dealing with labor 
problems. Data derived from these sources, while not 
always wholly applicable to the conditions in question, 
were usually the only ones available, and therefore diffi- 
cult to refute. Thus, in most cases, labor representatives 
were implemented not only by a native aptitude for out 
and out bargaining procedure, but as well by data from 
government sources. All of these factors combined to 
facilitate the functioning of labor interests as pressure 
groups. 

The actual power of labor advisers, however, varied in 
the widest degree between one set of negotiations and 
another. Where they were backed up by strong labor 
organizations they were in a strategic position and the 
codes for such industries reflect the advantage. But in 
relation to those extensive fields in which labor organiza- 
tion is rudimentary or non-existent, employers were in 
a much more strategic position for resisting labor de- 
mands. Whether, therefore, in the final stages of nego- 
tiation, the labor adviser or the applicant group was on 
the defensive depended upon circumstances surrounding 
the particular case. 

Consumers^ Advisory Board. From the beginning the 
Consumers^ Advisory Board occupied an anomolous posi- 
tion in the NRA set-up. There are two major points of 
diflrerence between the Consumers’ Advisory Board and 
the other advisory boards — ^first, its composition and re- 
sponsibility 5 and second, the nature of its constituency. 
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In explaining the reasons behind the creation of this 
Board the Administrator stated that, 

While the Administration itself is directly responsible for safe- 
guarding the public welfare and effectuating public policy^ the 
actual consumers’ interest is a matter of primary and acute con- 
cern. If that is not watched — ^at all times and from every angle 
— the whole plan may be imperilled. To provide against this the 
Administration itself has chosen a Consumers’ Advisory Board 
which is responsible for watching every agreement and every 
hearing to see that nothing is done to impair the interest of those 
whose daily living may be affected by these agreements. The 
thought in choosing this Board was to get wide regional repre- 
sentation by devoted people who have interested themselves in 
this problem and are willing to give their time and effort to this 
vital work.^^ 

Thus in contrast to the Industrial and the Labor Ad- 
visory Boards, the Consumers^ Board derives its exist- 
ence from the Administrator, rather than from the head 
of one of the old-line government departments. More- 
over, it was not until September 1 1, 1933 (after the ap- 
proval of several precedent forming codes) that NRA 
procedure required the deputy^s report recommending 
approval of codes to the Administrator to be accompanied 
by a written report from the Consumers’ Advisory Board, 
as well as by reports of the other advisory boards, tran- 
script of hearing, and other documents. 

So far as constituency is concerned, the Consumers’ 
Advisory Board theoretically had a broader support than 
either of the other two advisory boards. According to the 
theory, it should have drawn support from every pur- 
chaser whose interests stood to be affected by price 
changes or standards of quality resulting from the oper- 
ation of codes. But this theory was rendered fictitious by 
the very nature of the consumers’ interest. Contrasted 

^^NRA Release No. zt^ June 25, 1933. 
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with the situation of the applicant group, and with the 
industrial and labor advisory groups, the consumers’ in- 
terest lacked support from any well-organized or articu- 
late underlying constituency. 

Trade associations and powerful industrial groups 
were vitally interested in the outcome of code making j 
and the recommendations of the Industrial Advisory 
Board w'ere supported by this organized interest. Ail 
labor was vitally interested in the way in which code 
provisions defined conditions of labor. Only a portion 
was effectively organized, but that portion was actively 
interested in extending its jurisdiction, and consequent- 
ly threw its full strength into the struggle for favorable 
labor provisions. Similarly all consumers were vitally 
interested in the code process, for every code contained 
provisions which in operation might radically affect the 
purchasing power of every individual. 

But in the economic process the immediate and tangible 
interest of most consumers is to be found either on the 
side of management or of labor. This fact was decided- 
ly inimical to the progress of consumer organization. No 
organized basis for acting as a pressure group existed, 
either in initiating measures to protect this broad in- 
tangible interest, or in backing up the recommendations 
of the Consumers’ Advisory Board in the code bargaining 
process. Consequently the active interest of most per- 
sons in the NRA program was identified either with the 
proposals of an applicant group, or with the position 
taken by the industrial or labor representatives. Those 
individuals whose immediate interests were not so identi- 
fied had the assurance that the NRA proper and the 
President were responsible for the protection of the broad 
general welfare. Initiative in defining the consumers’ in- 
terests and in devising strategy to protect these interests 
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therefore came from within the Consumers^ Advisory 
Board and its staff rather than from any organized con- 
stituency. 

In formulating policies designed to carry out the man- 
date . . to watch every agreement and every hearing 
to see that nothing is done to impair the interest of those 
whose daily living may be affected by these agreements 
, . the Consumers’ Advisory Board came full face upon 
the anomolous character of its position. On questions of 
quality standards of commodities it could, and did, take 
an unambiguous stand. But on matters involving prices, 
a clear-cut line between the “consumers’ interest” and the 
“public interest” could be drawn only by emphasizing 
the consumers’ interest in the lowest possible price on 
each commodity purchased, in contradistinction with his 
interest in the efficient and humane functioning of the 
economic and social system in general. On this basis a 
partisan stand against the elimination of child labor, 
sweatshop conditions, waste of national resources — 
against any type of provisions tending to raise the pur- 
chase price of a given commodity — might have been 
adopted and defended by the consumer representative 
in the code process. And, under the bargaining plan 
espoused by the NRA, had his contentions been backed 
by organized pressure groups, there is no reason why 
such a narrow concept of the consumer interest might 
not have been reflected in provisions of finished codes. 
But immediately upon the introduction of the broader 
concepts of economic recovery, social justice, and eco- 
nomic stability, the consumer interest loses its Identity 
in that of the general public interest. 

Partly by force of circumstances perhaps, but largely 


“ Some attempt was made to organize consumers into pressure groups 
through the establishment of county consumer councils, under the direc- 
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because of the training and economic views of its mem- 
bership, the Consumers’ Advisory Board conditioned its 
operating policies on definite concepts of what types of 
controls, limitations, and privileges tend to produce a de- 
sirable economic and social system. In brief it chose to 
determine by analytical method what the Administration 
officially chose to determine by the trial and error 
method. The Administration itself, according to the offi- 
cial plan, was . . directly responsible for safe-guarding 
the public welfare.” But the Consumers’ Advisory Board, 
by seeking to impose on the content of codes its own con- 
cept of how' to ascertain “public interest,” automatically 
assumed the role of protector of the public interest. It 
thus ran the risk of incurring official displeasure for a 
too-ambitious definition of its functions, and was more 
or less afoul of this reef throughout the code-making 
process. 

The Board’s method called first for the collection of 
basic economic data, then for calm and obj ective analysis, 
and finally for evaluation of specific proposals in terms 
of the general public interest. Such a method could be 
made effective only through a laborious and time-con- 
suming procedure. That this method was ill adapted to 
the tempo of the code-making process is illustrated by 
the fact that during a single week, selected at random, 
the Consumers’ Advisory Board was called upon to ex- 
press opinions on the provisions of 73 separate codes cov- 


tion of the National Emerg“ency Council. These groups, organized on an 
informal basis, were supposed to serve as the channel of direct contact 
between ultimate consumers and their government representatives — 
particularly in the NRA and the AAA. The paper plan called for the 
organization of some 200 county councils. At present only a portion of 
this number is functioning in some fashion. They did not serve effectively 
to consolidate the consumer interest into pressure groups for code-making- 
purposes. 
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ering the operations of the most widely varying indus- 
tries.'^* 

The effective application of its adopted method was 
precluded both by official NRA choice of the trial and 
error method and by the speed at which the code-making 
process was carried on. Handicapped also by the absence 
of an organized constituency, the consumer representa- 
tive was in most cases effectively sidetracked in the bar- 
gaining process. He was forced to operate almost exclu- 
sively as an adviser to the deputy on matters of general 
policy. In effect the Board attempted to furnish the 
deputy with the broad interpretations of public policy 
which the general directing agencies of NRA had failed 
to supply. Whatever success it encountered during the 
pressure period of code making, therefore, was not due 
to the equality of its bargaining position. Rather, it was 
due in some cases to the occasional recognition on the part 
of deputies that the type of economic and social bench 
marks being offered by the Consumers’ Board was essen- 
tial to consistent decisions on code proposals. In other 
cases the effectiveness of the Board was due wholly to the 
ingenuity and energy with which individual members of 
the Board and staff directed public attention to provisions 
of codes which exhibited the grosser forms of pursuit of 
special self-interest. 

The foregoing analysis will make it clear that the 
representatives of each of the advisory boards occupied 

For illustration the following code titles are selected from among 
the 73 : Saving, building, and loan associations 5 the powder-puff industry j 
funeral service j chewing-gum manufacturing; wrecking and salvaging; 
exterminating, fumigating, and disinfectant industry; infants’ and chil- 
dren’s wear; sawmill machinery; garter, suspender, and belt manufac- 
turing; the heavy forging industry; automotive maintenance; outdoor 
advertising; and the manufacturing of ladies’ handbags. Dexter M. 
Keezer (executive director of the Consumers’ Advisory Board), The 
Consumer under the National Recovery Administration. 
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very different positions in connection with code negotia- 
tions. They were neither co-ordinate in function nor 
equivalent in power. The labor representatives were in 
a direct bargaining relationship with the applicant 
groups. The consumers’ representatives, apart from the 
force of their interpretation of the public interest, had 
really no bargaining power at all except as they could 
convince deputies of the correctness of their contentions. 
As a bargaining element the industrial representatives 
were relatively inconspicuous. Correlative to the concept 
of bargaining is that of power, either positive power to 
force a position or negative power to damage by with- 
drawal. Power was usually inherent in only three parties 
to code negotiations, the applicants, the labor representa- 
tives, and the deputy himself. 

Representatives of the Technical Divisions 

The position of the legal adviser in code negotiations 
was nominally purely technical. It was his function to 
see that they were carried on according to prescribed 
rules and regulations, and that the result was in duly 
legal form. This nominal function is far, however, from 
describing the actual influence of legal advisers. From 
day to day they were continuously engaged in redraft- 
ing provisions, a circumstance which engendered initia- 
tive and kept them more or less continuously embroiled 
in the active discussion not merely of forms but of issues. 
Consequently they customarily stood in a very close ad- 
visory capacity to the deputy, on a broader plane than 
merely that of legal counsel. 

Back of the separate legal advisers, the Legal Division 
of the NRA combined technical wdth general advisory 
and policy-making activities. This division w^as in effect 
the only clearing house for code provisions. With the 
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multiplication of codes, typical problems of form arose. 
In practice the discussion of form is inseparable from 
that of intent, and in view of the vague NRA policies 
on content of codes, quite direct discussion of policy ques- 
tions was equally entailed. As a result of this activity 
within the Legal Division, its influence ran out through 
the several legal advisers to color the thinking of depu- 
ties on policy questions. The ingenuity of its members in 
devising provisions capable of standing up in court was 
also, in a sense, a strong buttress to applicant groups in 
connection with trade practice provisions. It would be 
impossible, without great elaboration of detail, to create 
a sense of the subtle, yet omnipresent, influence which 
the Legal Division and its advisory staff exercised upon 
the process of code negotiations. 

The representative of the Research and Planning Di- 
vision had the technical function of collecting and analyz- 
ing the factual data concerning the industry involved, 
and of making certain findings concerning the effects of 
code provisions, such as the contribution of the hour 
provisions to re-employment, confined mainly to fact 
finding and arithmetical computations. His duties did not 
include the function of expert economic analysis. Since 
he was hindered by gaps in the source of information, 
they included a good deal of more or less elaborate 
guessing. 

As in the case of legal 'advisers, the research and 
planning representatives were not strictly confined to 
their technical functions. But they did not ordinarily 
exert any comparable influence. This in part arose from 
the predilections of the division they represented. The 
Division of Research and Planning was manned by per- 
sons with more or less training and competency in eco- 
nomic analysis. This led to a bent toward an analytical 
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approach not greatly unlike that of the Consumers^ Ad- 
visory Board. General ideas on procedure antipathetic 
to the official trial and error methodj and on the proper 
content of codes inimical to the desires of applicant 
groups, somewhat permeated the higher staff, which 
quite actively exceeded its technical function and tried to 
influence policy. Its primary predilections were against 
price and production controls, and in whatever personal 
ways their influence could be made felt, its representa- 
tives commonly threw their weight on the side of those 
predilections in code negotiations. 

Deputy and Assistant Deputy Administrator‘s^ 

The deputy administrator was ultimately charged 
with responsibility for submitting to the Administration a 
completed code wdth recommendations. His functions 
were multiple: supervising a bargaining process, entering 
the bargaining process to promote what he understood to 
be NRA policies, distilling the substance of controversy 
into the composition of agreement, and judging the de- 
sirability of the product. It is therefore important to in- 
quire closely into the character of the material furnished 
to him as a basis for his final selection of the plane on 
which composition was to be secured, and into the factors 
which dictated the methods used in finally securing com- 
position of interests. 

Had any deputy administrator been so unrealistic as 
to have attempted to function in a judicial capacity dur- 
ing the code-making process — that is, first impartially 
taking the testimony offered by all contending parties 
and advisers, and then, by an uninterrupted study of the 

Officials of the ranks both of deputy administrator and assistant 
deputy administrator were the active agents in negotiating codes. In the 
current text, deputy administrator, or deputy, refers to both ranks. 
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record, formulating a final decision — he would have 
found himself in an embarrassing position at the end of 
the code process. The probabilities are that he never 
could have reconciled the conflicts in his own mind, and, 
if he had reached a satisfactory decision, that assent could 
not have been secured from the parties at interest. 

In actual practice the deputy never evaluated the en- 
tire code in the light of a comprehensive and digested 
record. A code took form, provision by provision, out of 
bargaining and haggling. Even in the attempt to secure 
agreement by this process, the deputy found himself in 
possession of a remarkably flimsy set of materials to assist 
him in determining and defending his own position on 
proposals of far-reaching economic and social conse- 
quences. These materials fall into four classes. ( i ) There 
were volumes of conflicting testimony adduced by the 
two most active contestants — ^the code committee and the 
labor adviser. In great part it consisted of iteration and 
reiteration of a desire for specific proposals (or the re- 
verse) supported, if at all, by whatever statistical evi- 
dence was at hand. Neither the testimony nor statistical 
evidence was entered on the record under oath. (2) Fac- 
tions or individuals within the industry who objected to 
the current content of various provisions placed at his 
disposal a wide array of written and oral comment calling 
attention to the dire consequences which approval of the 
applicant's proposal would bring down upon particular 
groups of the industry. All of these impressions, al- 
though impossible of evaluation and sometimes not en- 
tered according to stated procedure, definitely con- 
tributed to the confusion of forces playing upon the 
deputy’s decision. (3) From the Consumers’ Advisory 
group the deputy obtained findings and recommenda- 
tions based on a calculated attempt to reason out by eco- 
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nomic analysis the possible implications of proposed code 
provisions, both in relation to the parties at interest under 
a single code, and in relation to the economic and social 
structure as a whole. This advice was oriented on a 
wholly different plane from that furnished by other 
agencies. It disputed the merits of the bargaining ap- 
proach and introduced external criteria of public welfare. 
(4) And finally, the Research and Planning Division or- 
dinarily furnished the deputy with some data and some 
analysis of the anticipated general economic effect of the 
code’s operation. Here again, and by the very nature of 
the problem, the analysis w^as hasty and was drawn in the 
broadest terms. It was mainly confined to estimates of 
the effect in terms of payrolls and employment. Given 
the customary paucity of authentic data, reasonably ac- 
curate measurement of the economic consequences was 
patently impossible. 

The simple fact of the matter is that however desirous 
a deputy might have been to base his decision on funda- 
mental economic and social facts, he found few of them 
in the welter of contentious material placed at his dis- 
posal by the code bargaining process. He found only a 
guide as to how much each party at interest could be in- 
duced to recede from positions taken on various code 
proposals. On this basis he proceeded to an attempt to 
compose the outstanding conflicts. 

In this effort the deputy had constantly to keep in 
mind the official NRA methods and policies under which 
he was required to operate — namely, (r) that speed 
based on an emergency situation was the essence of the 
entire NRA program j (2) that re-employment consider- 
ations were to be held more important than long-term 
rehabilitation^ (3) that the degree of his responsibility 
for the public welfare was to be weighed, not in terms 
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of predetermined criteria, but in terms of what emerged 
from the code-making process j (4) that in terms of these 
factors the deputy’s function, and therefore the measure 
of his competence, lay in getting codes completed as 
rapidly as possible, with a minimum of obvious defi- 
ciencies, and with the least possible friction. 

Since each deputy was left largely to work out his 
own methods for getting codes through the mill, there 
was of course no real uniformity among deputies in 
tactics used to pull contending parties into line for final 
approval of codes. Many devices ranging from coercion 
to postponement were used to break deadlocks which 
inevitably occurred during the final stages of bargain- 
ing. Some applicant groups supported their proposals for 
production control and price-fixing devices by insisting 
that chaotic conditions existed in the industry. By such 
testimony they of course made an excellent case for 
executive action under Section 3(d) of the act, which per- 
mitted the imposition of codes on industries in which 
conditions inimical to the public interest existed. Conse- 
quently, if such an applicant group unduly delayed 
agreement they rendered themselves vulnerable to coer- 
cive action by the NRA. 

Many serious deadlocks were broken merely by post- 
poning final settlement of the issue. When neither party 
would recede from a position, and when arbitrary action 
on the part of the deputy would have terminated code 
negotiations, this method proved serviceable. It con- 
sisted merely in providing by a clause in the code that 
the contested matter would be reconsidered at the end 
of a specified period. Specific provision was ordinarily 
made for interim study and report.^® In the meantime the 


” The cotton garment code is an example, making provision for report 
within 90 days to determine whether the 40-hour week was producing 
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remainder of the code was to be put into operation. 

Between these two extremes of outright coercion and 
postponement, the methods used by deputies to secure 
agreement on code provisions were dictated almost whol- 
ly by the alignment and the relative strength of the pres- 
sure groups involved in negotiations, and by the person- 
al qualities of the deputy. 

Two combined factors exerted a telling influence on 
the entire process 5 the pressure for speed and the absence 
of specific definition of policy. Since no one knew exactly 
what constituted a code which would in general protect 
the public interest — the public interest not having been 
defined by the Administration in terms of code provisions 
— the major criterion of a deputy’s efficiency was in the 
expedition with which codes were put through the mill. 
Personal reputations were at stake on this basis of meas- 
urement. Consequently, it was almost inevitable that 
those charged with putting codes through should lend 
support to interested groups in such ways or propose com- 
positions of conflicts of such sorts as tended to facilitate 
the code process, and should combat those which tended 
to act as a drag. It was under these circumstances that 
many deputies, perhaps unconsciously, assumed alter- 
nately the mantle of impartial umpire and special ad- 
vocate. 

The specific methods adopted by a particular deputy 
in the final stages of code negotiations were conditioned 
not only by the formal and actual requirements of the 
NRA plan and by consideration of speed, but as well by 
his qualities and training. On this point it is of course not 
possible to give any accurate characterization of deputies 
as a class. Personnel of this rank was recruited for the 


substantial re-einployment or whether the maxiinuin work week should 
he reduced to 36 hours. 
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most part on an individual basis, that is, the small nucleus 
originally selected by the Administrator chose their own 
assistants, and so on down the personnel line. The result 
was naturally an operating staff of widely varying com- 
petence, bias, and temperament. Although on the side 
of personal qualities they were mostly of a rather su- 
perior sort, they were usually persons with no particular 
breadth of economic knowledge and in the main were 
strangers to the industries for which they negotiated 
codes.^^ 

One fact was of special importance. Most deputies 
were drawn from the ranks of business occupations. By 
virtue of training and inclination they were therefore 
sympathetic with the business point of view.^® This fact 
undoubtedly colored their views of what the proper con- 
tent of a code was and affected the direction in which 
their influence was exerted during code negotiations. The 
weighting of such bias as deputies had is, however, less to 
be charged against them than against the responsible 
higher officials of the NRA. The amount of definitive 
guidance given them was slight. They were to exact as 

^ A problem in public personnel administration more difficult than 
that of securing- industrial specialists for code drafting- and code enforce- 
ment can scarcely be imagined. To secure at once persons well versed 
in the intricacies of the industry and yet free from bias and questionable 
interests was a difficulty of the first magnitude. Many persons would 
have had more confidence in the selections if eligibility for appointment 
had been determined more in the open by an independent personnel 
agency’- using a system in which the facts of education, experience, and 
interests were passed upon by a special committee of competent examiners 
of high standing, and one which left a reasonably complete record. 

^ It has been alleged that some of them were '^planted” to protect the 
interests of groups or large enterprises. This of course is hardly subject 
to verification. It is true that some of them, as well as higher officials, 
were on temporary loan from business employments, and that most of 
them expected to return to private employment after a temporary tenure 
at the NRA, These facts, however, are merely a part of the general 
personnel problem and can be given no invidious interpretation other 
than the general effect of bias described in the text. 
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much as possible in the direction of re-employment; were 
vaguely instructed against price fixing; were left to as- 
sume that an applicant group knew more about the 
remedies for its problems than any one else^ and were in- 
structed in any case to get codes completed. 

The one real guide which deputies had w^as what was 
already in approved codes. The same guide was open to 
applicant groups. Since in the earliest codes the NRA had 
gone far in granting collectives powers over prices and 
production, precedent granted wide scope for concessions 
of power. Wage and hour provisions of early codes and 
of the President’s Re-employment x^greement also 
established what were in effect norms about which the 
range of proposals commonly fluctuated. Precedent was 
officially stated to be no guide. But this was a meaningless 
form of words which overlooked the actualities of the 
situation. In view of these various considerations the 
effect of bias on the part of deputies is to be discounted. 
In particular situations it was no doubt at times impor- 
tant. But if codes were to be completed at all under the 
plan adopted and with the expedition desired, it is doubt- 
ful if any other set of deputies derived from non-business 
fields could have made them much different Almost 
every deputy probably felt a sense of inadequacy based 
on the degree of responsibility blindly assumed, and only 
lost it in the frenzied movement of the code-making 
process. 

SUMMARY 

Viewed in its entirety the code-making process as it 
w^as actually conducted presents a series of striking con- 
trasts with the formalized statement of the conflict of 
forces out of which ^^truth and composition’’ were ex- 
pected to emerge. 

The early formal picture was one of a small number of 
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highly competent and impartial officials, conducting a 
series o£ orderly conferences and hearings, during which 
a group seeking to co-operate in the drive for re-employ- 
ment presented basic proposals for the consideration of 
the NRA. In order to guarantee unbiased treatment of 
the proposals and to protect the interests of other affec- 
ted parties, proposals of the applicant group were to be 
exposed to the test of public hearing and to the partisan 
attack of the accredited representatives of three equally 
well implemented groups. Since the constituency of each 
of these groups covered the entire range of industrial, 
labor, and consumer interests, the applicant’s proposals 
were in effect to be subjected to the ultimate test of con- 
formity with the public interest. By such alchemy the 
deputy was to forge a document which would operate 
equitably upon all interests concerned. That it constituted 
an equitable arrangement for the groups immediately 
subject to its provisions would be attested by the fact that 
a group “truly representative” of the trade or industrial 
operations concerned had assented to its provisions. That 
it was a document which would not be detrimental to the 
public welfare would be adequately attested by the ap- 
proval of the President, or his agent, the Recovery Ad- 
ministrator, acting as guardians of the public interest. 

The real picture was one of numerous officials, ranging 
the entire scale in individual competence and motives, 
struggling under pressure of time to secure, by whatever 
method available, some common ground for agreement 
among a number of contending groups. In this confused 
struggle the deputy sometimes lost his identity as an im- 
partial referee and appeared as an active participant in 
the controversy, lending support first to one group and 
then to another according to his own conception of de- 
sirable economic and social controls, or his notions of how 
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to facilitate progress on the code. The nice alignment 
between advisory groups and their stated functions 
suffered strange distortions. By reason of circumstances 
their advisory functions were forced into bargaining pat- 
terns. As a result, the theoretical parity of their advisory 
opinion was destroyed, for one of the groups was strong- 
ly organized to operate as a pressure group, the second 
mildly so, and the third not at all. In order to function 
at all, the latter, the consumers’ gi*c>up, was compelled to 
adopt a method which was alien to the entire NRA 
scheme. 

Commonly, the code scene disclosed two active and 
distinguishable contenders in the drafting of labor pro- 
visions: the code committee and the labor group. The 
bulk of the former was somewhat enhanced by the 
shadowy embodiment of the industrial advisory group, 
though this board at times was an influence in restrain- 
ing rather than promoting the attitude of code com- 
mittees. 

In the making of trade practice provisions the lines 
of conflict were less clearly drawn. Frequently the con- 
troversies within the code committee itself were the 
hardest to resolve. But there were continuing seeds of 
conflict in those price-control and other restrictive pro- 
visions which the consumers’ advisory group opposed in 
principle. While the ^^consumers’ interest” was a some- 
what formless shadow, the deputy administrator was sub- 
ject to some inhibitions imposed by the vague NRA 
policy against granting direct powers of administrative 
direction in matters of price and production control. 
Other inhibitions arose from questions of legality. A 
good deal of the time spent upon the negotiations of such 
provisions therefore was taken up with bargaining upon 
the details of formulas, rather than with the more direct 
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form of bargaining which was possible on wages and 
hours. 

Throughout the whole process the deputy’s actions 
were notably dictated by the desire to bring the nego- 
tiations to an early end. For many codes, especially 
smaller ones, the negotiations could be much fore- 
shortened by the application of formulas established by 
precedent. But for many others, extended and at times 
bitterly controversial negotiations were required. 

As code making extended to include hundreds of 
separate groups, it became impossible for the Administra- 
tor to exercise his separable function as “protector of the 
public interest.” He was forced to depend more and 
more upon the judgment of his agents and sub-agents 
that specific code provisions would not operate contrary 
to the public welfare. The structure of each code had 
become so intricate and the codes had become so numer- 
ous, that only these agents and the participant groups 
had any comprehension of the potential effects of given 
codes upon the public welfare. But each agent was oper- 
ating largely independently of the others, and without 
any specific standards by which to gauge the public in- 
terest. 



CHAPTER VI 

THE CODE STRUCTURE 

Basic codes to the number of 550 are spread over 
almost the whole of American trade and industry. The 
most important exceptions are certain public utility in- 
dustries — railways, telephone and telegraph, gas, and 
electric light and power. Anthracite coal also has no code. 
Even these exceptions, barring railways, are due to no 
lack of effort, but merely to failure to reach agreement. 
The coverage runs to such extremes of difference as retail 
trade, mining, investment banking, and trucking. By 
number of employees, the major coverage is over loal 
trades and services. The large majority of codes, on the 
other hand, relate to various fields of manufacturing. No 
general picture of the composite code structure can be 
given in any brief space, but the more striking character- 
istics can be portrayed. ( See Appendix D for a complete 
list of codes.) 

GENERAL CHARACTERISTICS OF THE CODE STRUCTURE 
Certain fields of industry have a unitary character 
which, if there is to be formal organization, dictates a 
single body for the whole group. This is particularly the 
case with the various mineral producing industries. The 
basic factors are the specialization of plants and the stand- 
ardization of products. An industry like iron and steel 
is less homogeneous by reason of the greater diversity 
of products. On the other hand the high degree of finan- 
cial concentration and a history of past association with 
respect to a well delimited field of operations defines a 
unitary area of group interest for purposes of code or- 
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ganization. It would be possible to go through the classi- 
fication of the large recognized' fields of industry and 
define large groups therein which, if organized, are 
pretty well bound to be in a single organization. 

Further examination, however, exhibits the fact that 
throughout the various fields of manufacture, the several 
large classifications include subordinate groups which, in 
terms of market interest, have their own unitary char- 
acter and are collectively bound together by no intimate 
ties of common interest. The degree of this internal hete- 
rogeneity varies widely from one general area to another, 
but its existence is the key to an understanding of the 
whole code structure. It is the basis of the separatist influ- 
ences which led to the large number of codes. What has 
to be grasped is, on the one hand, the character of the 
forces which worked against separatism and therefore led 
to large code groupings, and, on the other, the character 
of those which worked for separatism and promoted 
small groupings. 

The code groupings for lumber products are illuminat- 
ing in this connection. The lumber industry has widely 
scattered producing areas, a large number of firms run- 
ning from very large to very small, integrated and un- 
integrated firms, numerous distinct types of lumber and 
finished product, and severe competition within each 
branch of the industry, between the several branches, and 
between the industry and other industries. There were 
therefore no clear lines of mutual interest dictating how 
it should be organized for code-making purposes. Po- 
tentially there was a field for separate codes dealing with 
the preparation of lumber in its various stages and for 
diverse groups of products, running into a considerable 
number at the stage of fabrication of final lumber prod- 
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ucts. No clear pattern for administrative convenience 
stood out. 

Two types of influence appear to have been definite. 
One was the very intricacy of the competitive pattern. 
There appeared to be little possibility of market control 
without the existence of a co-ordinating agency with 
supervision over many fields of specialized production. 
The other influence derived from the history of past as- 
sociation. The various branches of the industry had strong 
associations above which stood a super-association. The 
separatist tendencies of the various regional and product 
groups were thus held in check, and a large number of 
related groups co-operated in the formation of a single 
basic code, with numerous administrative subdivisions. 
The result was a code of quite astonishing scope and com- 
plexity, covering everything from the felling of trees in 
Oregon to the making of baskets in Jersey City. 

The separatist influences were not, however, entirely 
inoperative. Furniture manufacturing, a major industry 
in its own right, was the largest group to maintain its in- 
dependence. Some of the groups acting independently 
were of the utmost insignificance, such as the wood plug 
^hndustry.” Thus in the outcome one finds a group of 
codes covering wood products ranging in importance, by 
number of employees, from over half a million at one ex- 
treme to less than 200 at the other. Somewhat similar ex- 
perience is reflected in the codes for the various branches 
of paper and paper products manufacturing. As in the 
case of lumber, 22 well-organized branches of the paper 
industry co-operated in securing a basic code with admin- 
istrative subdivisions. Two or three important branches, 
such as newsprint and paperboard, secured separate codes. 
There then appeared a whole series of separate codes for 
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specialized paper products, some of them ridiculously 
small and unimportant. Some other chance might have 
brought waxed paper and water-proof paper together 
under the basic code. Or some other train of events might 
have prevented separate codes for tags and gummed 
labels, or for paper drinking cups, food dishes and paper 
plates, cylindrical liquid-tight paper containers, and 
fluted cups, pan liner and lace paper. But again in the 
light of actual primary interest in price control and modi- 
fied competitive practices, even the most unimportant 
of these groups may have seen no approach to the uni- 
versal goal except through separate codes. 

The preceding illustrations may be generalized into 
the statement that every industry concerned with early 
processing of important basic materials contains a large 
code group. Every such group in turn covers some part 
of the later fabrication of the materials. But surround- 
ing such codes are satellite codes.The extent to which 
the large code covers later processes of fabrication de- 
rives from two relationships: (i) the extent to which 
enterprises engaged in the earlier processing of mate- 
rials extend their operations into further fabrication 3 and 
(2) the extent to which in the past associations of spe- 
cialized manufacturers have maintained close co-opera- 
tive relationships with associations of the processors of 
materials. The relevancy of these observations would be 
substantiated by further inquiry into the fields of rub- 
ber, leather, and textiles. 

The heterogeneity of large industrial classifications 
becomes much more marked in those fields where man- 
ufacturing is relatively or completely divorced from the 
early processing of materials. There are a few large man- 
ufacturing industries of a highly unitary character, such 
as automobile manufacturing and shoe manufacturing. 
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But they are exceptional. One has, for exarxiple, only to 
look at the classification of industrial machinery. This 
covers scores, if not hundreds, of specialized products, 
such as printing machinery, most of which are produced 
in specialized plants. No basis of common market interest 
unites them. They had their separate associations which 
severally initiated code negotiations. Nor did the sepa- 
ratist interest end there. Printing roller maufacturers 
stood away from the printing machinery group, and ring 
traveler manufacturers from the textile machinery group. 
On the other hand, a common interest in labor aspects 
of the NR A operated as a unifying influence which in- 
duced between 40 and 50 groups to co-operate in secur- 
ing a single basic machinery manufacturing code. A simi- 
lar development took place in the field of light metal 
manufacturing. In each of these two large fields, there- 
fore, there exists a large code representing a federation 
of groups, surrounded by a considerable number of 
smaller independent codes dwindling away in size to 
those of the utmost insignificance. 

The situation in the garment industries is somewhat 
different. Fairly well-defined areas exist with appro- 
priate associations. The outcome is therefore a relatively 
small number of fairly large codes, covering most gar- 
ment-making operations. Even here, however, petty 
groups arose, leading to such codes as the shoulder pad 
code. A good deal of difficulty was experienced in sup- 
pressing factional elements due more than anything else 
to the existence of unionized and non-unionized shops. 

In the food manufacturing industries the separatist 
tendency ran wild, leading to a whole army of petty 
codes. 

One could go on indefinitely presenting additional 
illustrations. No further accumulation of details is nec- 
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essary, however^ to make perfectly explicit the fact that^ 
if product groups primarily interested in market control 
are recognized, the pattern of industries presented is 
bound to include elements of every degree of size and 
importance. 

Were the practice of entering codes for petty product 
groups followed extensively, the number of codes could 
run into many thousands. The fact that only 550 
basic codes have been approved is evidence that most 
products found a home with others under more capacious 
definitions, rather than independently. It remains true, 
however, that most of the codes are for small industrial 
groups. 

A rather different picture arises when one looks at cer- 
tain localized industries and trades. In localized indus- 
tries like baking and printing, or in local trades like groc- 
ery retailing or cleaning and dyeing, or in trucking 
services, a very large aggregate number of people are 
employed, so that national codes for these callings are 
necessarily very large/ 

In the retail field, representatives of the various types 
of retail outlet in some degree co-operated in code appli- 
cations, as for example in securing the general code for 

^ Calculations made from unofficial figures prepared in the U. S. 
Bureau of Foreign and Domestic Commerce yield rather striking results. 
The figures are very rough approximations of current facts since they 
are taken from 1929 and 1930 census data and therefore exaggerate the 
number of employees under codes at the present time. 

Over 7 million employees are to be found under 17 codes covering 
retailing and local services, each applying to 100,000 or more employees 
and averaging nearly 450,000. Nearly 5 million more employees are to 
be found under five other codes with highly localized operations and 
markets — construction, trucking, baking, graphic arts, and daily news- 
paper. These 22 codes, covering mainly small-scale localized operations, 
thus account for more than one-half the persons under all code groups. 
There are in addition a considerable number of similar codes of smaller 
size. Of the 21 codes covering more than 250,000 employees, ii are in 
this group, including the 4 largest codes. 
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retail trade with its nine large divisions. On the other 
hand, the separatist influences were very strong, and the 
NRA commonly bowed to such forces, as in approving 
separate codes for such retail groups as coal, monument, 
tire and battery, meat, and jewelry. These forces are not 
hard to understand when examined in particular cases, 
granted the purpose of codes as understood by the inter- 
ested parties. 

The diversity in the size of code groups and the pre- 
dominance of small codes are shown in the accompanying 
table. An analysis of the data in this table, suppl einented 


Distribution of Employees Among NRA CodeSj Aug. 8, 1934*^ 



Number 

Per Cent 

Cumulative 

Percentages 

Employees per 
Code 

Codes 

Employ- 
ees (In 
thou- 
sands) 

Codes 

Em- 

j ployees 

Codes 

Em- 

ployees 

1- 4,999 ! 
5,000- 9,999 

10.000- 19,999 

20.000- 29,999 

30.000- 39,999 

40.000- 49,999 

50.000- 99,999 

100.000- 249,999 

250.000- 499,999 

500.000- 999,999 
1,000,000 and over 

283 

68 

51 

24 

14 
12 
23 
21 

15 

3 

3 

473 

456 

701 

576 

480 

519 

1,560 

2,971 

5,492 

1,739 

7,054 

54.7 

13.2 

9.9 

4.6 

2.7 

2.3 

4.4 
4.1 

2.9 
0.6 
0.6 

2.1 

2.1 

3.2 
2.6 

2.2 
2,4 
7.1 

13.5 

24.9 

7.9 

32.0 

54.7 
67.9 

77.8 

82.4 
85.1 

87.4 

91.9 

95.9 
98.8 

99.4 
100.0 

2.1 

4.2 
7.4 

10.0 

12.2 

14.6 

21.6 

35.1 

60.1 
68.0 
100.0 

Total 

517 

22,022 

100.0 

100.0 

100.0 

100.0 


^ From Leon C. Marshall, Hours and Wages Provisions in NRH Codes^ 
1935, p, 4. 


by certain additional data, shows the following striking 
facts: 

I. The 50 per cent of the codes which is made up of the 
smaller codes covers a total of only 369,463 employees; the 50 
per cent of the codes which is made up of the ^^larger’^ codes 
covers 21,652,614 employees. Or, stated entirely in percentage 
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terms, the 50 per cent smaller codes has 1.7 per cent o£ the 
employees; the 50 per cent ‘^larger” codes has 98.3 per cent 
of the employees. 

2. The range in number of employees is from 45 in the 

animal soft hair industry to retail trade code. 

The median number of employees is 4,000; the average num- 
ber is 42,596. 

3. The three codes which have 1,000,000 or more employ- 
ees each are 0.6 per cent of the codes, but they embrace 32.0 
per cent of the employees. The six codes which have 500,000 
or more employees each (this includes the 1,000,000 and over 
group) are 1,2 per cent of the codes, but they embrace 39.9 
per cent of the employees. The 21 codes which have 250,000 
or more employees are 4.1 per cent of the codes, but they em- 
brace two-thirds (64.8 per cent) of the employees. 

4. The 283 codes which have less than 5,000 employees each 
make up 54.7 per cent of the codes but only 2.1 per cent of the 
employees. It develops that 62 codes have less than 500 employ- 
ees each; 108 codes have less than I,000 employees each; 181 
codes have less than 2,000 employees each; 232 codes have less 
than 3,000 employees each; and 256 codes have less than 4,000 
employees each.^ 

The NRA shut out a mass of potential codes by refus- 
ing to negotiate with regional groups. By this process 
of exclusion, it rid itself of a large majority of proposed 
codes, about 4,000 in number, so that it finally had to 
deal with only something over i,ooo through code nego- 
tiations. This number was further reduced by combina- 
tions of applicant groups, either voluntarily or under 
pressure from NRA officials. 

The general picture of the code structure cannot be 
completed without recalling that many codes include sub- 
ordinate groups with more or less autonomous adminis- 
trative powers. Some such multiple codes are bound 
closely together under the extensive supervisory powers 

® Leon C. Marshall, Hours and Wages Provisions in NRA CodeSy pp. 
4 - 5 * 
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of the topmost administrative agency. At the other ex- 
treme are loose federations under the so-called ^^um- 
brella” codes. How far the minute subdivision can go 
is illustrated by the fact that under the fabricated metal 
products code there are four supplementary codes for 
screws, and separate supplementary codes for machine 
screws and machine screw nuts. 

The number of identifiable groups in the code struc- 
ture is thus seen to be much larger than is indicated 
by the number of basic codes. No authentic count of the 
actual number is available, but it may be estimated at 
something over i ,000. 

The essential reasons for the variety of size and con- 
stituency of code groups may be summarized as ( r ) the 
nature of the inducements to groups to secure codes, cen- 
tering on control of the market, ( 2 ) the scope of exist- 
ing trade association organizations, ( 3 ) the peculiar char- 
acteristics of industries and the relations of groups to their 
particular markets, (4) chance circumstances and per- 
sonal factors, and (5) the absence of any reasonable tests 
as to size or classification within the NRA itself. While 
not exactly of the first importance, this matter of size 
has been accountable for vast expenditures of time and 
money, both within NRA and outside, in the effort to es- 
tablish and administer insignificant codes. And, more 
particularly, it ties up with -other circumstances, to be 
mentioned later, in making the administration of codes 
unduly cumbersome. 

SPECIAL ASPECTS OF THE CODE STRUCTURE 

In the absence of any central pattern of industrial clas- 
sification, almost every recognized general area of in- 
dustry was covered by numerous codes, large and small. 
Certain consequences of this fact are indicated by a study 
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of the code definitions of industries, and are confirmed 
by an investigation of the problem of code administra- 
tion. In the first place, many definitions in codes overlap 
one another, explicitly or implicitly, creating jurisdic- 
tional conflicts between code authorities. In the second 
place, principles of classification create anomalous areas 
of code coverage. In the third place, by reason of the 
characteristic diversity of operations within particular 
firms, it is the exceptional firm which finds its activities 
comprehended within the limits of a single code. Many 
enterprises, not always large ones, are compelled to oper- 
ate under numerous codes. 

Overlapping Definitions 

The responsibility for the existence of overlapping 
definitions is various. On the side of applicant groups 
there was an almost universal effort to secure broad def- 
initions. The primary reason for this was to cover as 
fully as possible a given competitive area. A secondary 
reason was the desire to secure as broad a base as possi- 
ble for purposes of assessing the cost of code adminis- 
tration. In part the overlapping of definitions was due 
merely to insufficient care by the NRA in scrutiniz- 
ing and editing definitions." On the other hand, there 
were instances in which the existence of conflict of defini- 
tions was clearly pointed Out during code negotiations 
without causing it to be eliminated. Rather than delay 
the completion of a code, or perhaps in some instances 
for political reasons, the NRA knowingly permitted 
these conflicts to be crystallized into law. 

Very commonly the difficulty has been a generality 

® In this connection it is illuminating- that a careful comparative study 
of definitions of industries did not begin in the NRA until the spring of 
1934, as code making was drawing to a close. 
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or vagueness of definition which opened the way for 
later controversy between code authorities. For example, 
the code definition of the electrical manufacturing indus- 
try is “the manufacture for sale of electrical apparatus, 
appliances, material or supplies, and such other electrical 
or allied froducts as are natural affiliates,^ This opened 
the way to very wide claims of jurisdiction by the elec- 
trical code authority or its subdivisions. A similar vague- 
ness led to controversy between the road machinery and 
farm equipment code authorities with respect to author- 
ity over tractors. 

Somewhat different instances of overlapping defini- 
tions are those occasioned by overlapping areas of activity 
between different general levels of productive operations. 
Of this sort is what is perhaps the most serious juris- 
dictional conflict that has arisen, that between the ma- 
chinery manufacturing codes and the contracting supple- 
ments of the construction code. The primary conflict is 
with respect to installations. In some cases the effect of 
these supplements is a conflict between their explicit 
terms and what had been supposed to be the Implied 
scope of the machinery codes. In other cases, the conflict 
is explicit. The contractors fear that manufacturers, 
working under less onerous labor provisions, will by rea- 
son of lower costs encroach upon the contracting field. 
Having set up rigid bidding rules, they fear also that 
these may be undermined. The manufacturers perhaps 
are most perturbed by the labor implications, since they 
have commonly worked on an open-shop basis and do 
not wish to become implicated in the labor relationships 
characteristic of the construction industries. The issues 
reach deeply into the industrial relations and trade prac- 
tices of disparate groups, present disturbing prospects of 

Italics supplied. 
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future complications, and make contact with all sorts of 
settled habits and prejudices. 

Important conflicts of definition occur in the garment 
codes. The mere names of a few codes, (women’s) coat 
and suit, men’s clothing, underwear and allied products, 
dress, cotton garment, knitted outerwear, blouse and 
skirt, infants and children’s wear, and undergarment 
and negligee are indicative of the problem of classifying 
particular items under the several codes. Starting with 
brief and general terms under the earlier codes, the defi- 
nitions grew more and more complicated, until under 
the infants’ and children’s wear code, coming as it did 
subsequent to all the other important garment codes 
and overlapping all of them, the definition is marked 
by appalling elaborateness. Jurisdictional conflicts were 
sharpened by the specific terms of the cotton garment 
code. Until modified by executive order this code had 
labor provisions less onerous to employers than those of 
the other garment codes. In consequence manufacturers 
attempted to conduct as many of their operations under 
it as they could at all plausibly claim the right to do. 
The encroachment of garment making upon the retail 
trade area also complicated the situation. 

The confusing parade of definitions of industries 
brought in its train a minor but troublesome problem, 
that of finding a home for “lost” articles, not clearly 
covered by any definition. A few thousand specific articles 
or services are mentioned in code definitions, and in- 
numerable others are included by clear implication. But 
no one has the slightest idea how many or what articles 
out of the hundreds of thousands of products of indus- 
try are outside or on the borderline of definition. 

Experience under codes excellently illustrates the dif- 
ficulties of defining an industry for purposes of establish- 
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ing collective instruments of control. The NRA prob- 
lem is only partly that of technical definition and classi- 
fication, being equally one of stilling the seas of jurisdic- 
tional conflicts, many of which are the result of its own 
hasty procedure. 

Conflicting Principles of Classification 

Since applicant groups were not required to conform 
to any outlines of industrial classification laid down by 
the NRA, the groupings cut across one another. The ac- 
tual outcome is highly variegated, but a somewhat over- 
simplified conception of it can be secured by examining 
two sets of contrasting types. 

<<HorizonlaP^ and ^^verticaP^ codes. An aspect of 
definitions which results in administrative complications 
is the fact that some codes are ^^horizontaP’ (that is^ ap- 
ply to a single stage of manufacturing, processing, or dis- 
tributing), while others are ^^verticaP’ (that is, apply to 
two or more successive stages). The great majority of 
codes are horizontal in character. Most manufacturing 
codes limit the scope to the “manufacture^^ or ^^manufac- 
ture for sale” or “manufacture and first sale” of the de- 
fined range of products. Similarly there are numerous 
codes for distributing trades which confine the provisions 
to a particular field of wholesale or retail trade. At the 
other extreme are a few codes, such as that for oil- 
burners, which cover the whole trade life of a commodity 
from manufacturing to retail sale. In between lie a con- 
siderable number of codes with varying degrees of ver- 
tical scope. 

Out of the first 450 codes, about 25 manufacturing 
codes include general wholesaling. A few more apply 
to wholesaling carried on by manufacturers, and a con- 
siderable number apply to affiliated selling agencies. 
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V ery few manufacturing codes, not over ten but includ- 
ing the important cases of ice and petroleum, are defined 
to apply to selling at retail. One thoroughgoing vertical 
code, the baby chick code, early cropped up at all sorts 
of unexpected points to annoy hardware stores, grocery 
stores, mail-order houses, and others who found them- 
selves subject to it. 

The garment industries furnish illustrations of both 
vertical and horizontal codes. The men’s clothing, un- 
derwear, and dress codes cover only ^^manufacture” or 
^^manufacture and sale by the manufacturer,” while the 
coat and suit code covers ^^manufacture and/or whole- 
sale distribution.” The hosiery industry goes further and 
includes ^Manufacturing, finishing, repairing, selling, 
and/ or distributing by manufacturers at wholesale or re- 
tail, or distributing by wholesalers and selling agents.” 
The corset and brassiere code similarly covers wholesale 
and direct-to-consumer and custom-made retail selling. 
The degree of vertical effect of the garment codes can- 
not, however, be clearly visualized merely by reading 
definitions. For example, a serious controversy arose al- 
most immediately after the approval of the coat and suit 
code, as to whether its terms applied to garments made 
in the workshops of retail dress shops, either custom 
made or for stock. Nothing in the definitions permits one 
to know whether half a dozen codes, with non-uniform 
wage and hour provisions, are to be made operative in 
such workshops. Only administrative interpretation or 
code amendment can determine such issues, after a pe- 
riod of uncertainty and controversy. 

The term ^Vertical” is not merely applicable to codes 
which overlap both fabrication and distributive agencies. 
Very striking instances are those which cover the passage 
of basic materials through to the point of ultimate fabri- 
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cation into specific end products. Thus the steel code is a 
vertical code with respect to certain end products like 
steel rails and wire. The lumber code reaches from trees 
to crates. The cotton textile code is in a sense vertical 
in that it covers a group of products and processes which 
may be utilized in a connected series of productive opera- 
tionSj and which may be carried on in different plants or 
by different firms. By amendment, moreover, it has been 
made to cover the activities of brokers and other whole- 
salers of the products of the industry. 

With hardly an exception, vertical codes are codes 
which cover preparation of raw materials, or fabrication, 
or other form of original production, extending from 
there into later stages or forms of production or distribu- 
tion. There is, in other words, no clear case of a code 
which combines w^holesalingand retailing without cover- 
ing the earlier production of the products distributed.^ 
This fact is illuminating, and points to the central logic 
of almost every vertical code, that the enterprises in the 
industry are unequally integrated with respect to a series 
of productive and distributive operations. Under the 
lumber code, for example, no logical cutting-off level 
can be found between the sawmill and the local sash and 
door factory. 

The varying degree of vertical integration of certain 
productive processes may work in the direction of larger 
and more comprehensive codes, in view of the difficulty 
of finding any convenient boundaries for separate code 
constituencies. On the other hand, vertical organization 

® The food and grocery trade may perhaps be regarded as a de facto 
exception to this statement. There are separate codes for wholesaling 
and retailing, but there is a central administrative agency composed of 
representativ’es of both branches of the trade. The builders’ supplies code 
and the retail lumber code also contain features which make it possible 
to regard them as exceptions. 



156 NATIONAL RECOVERY ADMINISTRATION 

creates its own anomalies and disturbances. In particular 
it contributes its quota to the sum of multiple application 
of codes to particular enterprises. Distributive agencies 
find themselves in some degree subjected to rules con- 
cocted mainly by and for manufacturers. 

Just as some horizontal codes reach into queer, out-of- 
the-way spots, so do vertical codes penetrate precincts 
far removed from those of the persons whose represen- 
tatives are responsible for their existence. Though the 
number of manufacturing codes which reach down to the 
retail level is quite small, some of them not clearly ver- 
tical on the surface have the effect of placing restraints 
upon the freedom of distributors. Thus one might never 
suspect that the business furniture code is in part a ver- 
tical code if he failed to read one sentence in the supple- 
mental code for steel office furniture, which imposes a 
system of resale price maintenance. Instances of this sort 
have raised a serious question within NRA whether the 
manufacturing groups which sponsored such codes are 
“truly representative” of distributors and whether there- 
fore the terms of such codes are binding upon the latter. 

The common criticism of many vertical codes is that 
they are designed to make price-control devices effective 
through a series of stages, and to “freeze” certain chan- 
nels and practices of distribution. Granting the existence 
of this element, one must go more deeply into the struc- 
ture of industry for a comprehensive explanation. Ameri- 
can industry and trade is not neatly divided into horizon- 
tal strata, within one of which each group of competitors 
is neatly confined. The simultaneous organization of 
groups, some on the horizontal principle and some on 
the vertical principle, does, however, create jurisdictional 
overlappings somewhat analogous to those created by the 
organization of labor on the conflicting principles of craft 
unions and industrial unions. 



THE CODE STRUCTURE 


157 


^^Straight-Une^'* and ^^circulad^ codes. Most manufac- 
turing codes cover the fabrication of single or closely re- 
lated products usually deriving from particular basic ma- 
terials and selling competitively in particular markets. 
These may be called ^^straight-line’’ codes without press- 
ing the physical analogy too hard. On the other hand, 
there are codes which cover a miscellaneous range of 
complementary products of diverse origins which are as- 
sociated on the basis of their ultimate convergence on a 
common destination. Of such sort are the codes for auto- 
motive parts and equipment, farm equipment, road ma- 
chinery, toys and playthings, funeral supplies, office 
equipment,and athletic goods. These may be called ^^cir- 
cular” codes. 

In important instances the distinction is somewhat hard 
to apply. In practice, also, the distinction between the two 
types is less clear than would at first appear, since in the 
latter type there are commonly a number of separately 
administered product subdivisions. It may appear to 
make little difference whether brake linings are in a divi- 
sion of the asbestos code or of the automotive parts code. 
Nevertheless these cross-cutting principles do add com- 
plications, particularly in the way of adding to the cases 
of multiple coverage. Rubber manufacturers who make 
rubber balls find themselves under the toy code and the 
athletic goods code. A manufacturer of automobile tool 
kits finds himself under the wrench code. 

Had the constituent product groups not associated 
themselves in seeking a single code, many of them would 
have been applicants for separate codes rather than mem- 
bers of some other large code-seeking group. The circular 
type of grouping has thus probably reduced the number 
of basic codes and made the degree of multiple coverage 
less than it would have been had the straight-line prin- 
ciple been followed throughout. It does, however, create 
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particular cases and kinds of overlapping which would 
not otherwise exist. 

A few codes acutely display all the weaknesses of over- 
lapping definition and conflicting principles of classifica- 
tion, thus adding greatly to the confusion of multiple 
coverage and to the scope of jurisdictional disputes. The 
industrial safety equipment code is a rather extreme ex- 
ample. It is a circular code, covering a miscellaneous 
list of complementary articles. It is also a vertical code, 
covering both the “industry” and the “trade.” The “in- 
dustry” is defined as “the manufacturing and/ or assem- 
bling and marketing” of a miscellaneous list of safety 
devices. The “trade” is defined as “the importing and/ 
or distributing and/ or selling” of the same range of ar- 
ticles. In the second place, there is a “shot-gun” defini- 
tion: After citing 28 specific items, the definition adds 
“first-aid kits and materials for same used in industry, 
transportation, and service.” This appears to make the 
code applicable to every company that produces drugs, 
adhesive tape, and absorbent cotton, and to every whole- 
sale and retail druggist. Not content with this the code 
is made applicable, both as to manufacturing and mer- 
• chandising at all stages, to all “like instruments and/ or 
equipment worn or used in industry, transportation, 
trade-, commerce and service to protect workers from in- 
jury.” It is quite impossible under such a definition to 
prognosticate over what range of items the code authority 
will claim jurisdiction or to what number and type of 
establishments its authority will ultimately reach. 

Multiple Coverage 

In terms of administrative consequences, a less tem- 
porary and more stubborn difficulty than any of those 
mentioned is created by the diversity of operations of 
individual enterprises. Any scheme of industrial classifi- 
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catioHj except the vaguest, is bound to cut through the 
activities of most such enterprises. The actual definitions 
of industries and trades to be found in codes accentuate 
the difficulty. It is quite clear, for example, that if there 
are separate codes for the retailing of food, tobacco, and 
drugs, or for ice, coal, lumber, and building supplies, 
most enterprises engaged primarily in any one of these 
activities will be subject to the terms of more than one 
code. The possibilities in this direction are especially ex- 
tensive in the field of manufacturing when the principle 
of association is that of specific types of product. 

The fact of multiple application of codes to single en- 
terprises has two rather different aspects. One aspect is 
that an enterprise is subjected to several codes covering 
the severalTines of products which it produces or dis- 
tributes. The difficulty connected therewith is that of 
isolating the operations relating to each in such a way as 
to apply the non-uniform labor and trade practice provi- 
sions of the several codes to the appropriate operations. 
The intricate way in which the operations of single en- 
terprises are overlaid by the terms of a multiplicity of 
codes derives directly from the large number of small 
codes. 

An example of this difficulty is that of a certain IMew 
England factory which produces washing machines, vac- 
uum cleaners, electric motors, and other lines, the num- 
ber of applicable codes being ten. Certain work rooms are 
specialized by products and the workers therein are clear- 
ly under a single code. On the other hand, there are 
metal, wmod- working, and other shops where parts are 
made or materials processed for all departments. A sin- 
gle workman may in a single day work under two or 
three codes. Or at a single moment different workers 
in the same shop may be working under five or six codes. 

The other aspect of multiple coverage is related to the 
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sweeping terms of some definitions which cause them to 
penetrate into odd and remote places. Thus, the con- 
tracting codes reach into a manufacturing enterprise mak- 
ing repairs upon its plant. The graphic arts code includes 
“all persons who are engaged in publishing or printing, 
or who use any of the processes or partial processes used 
in printing, or who 'produce any printed matter of what- 
soever description,^ or who sell any printed matter of 
whatsoever description in competition with persons who 
produce such printed matter,” except daily newspaper 
publishing, book publishing, and the products of photo- 
engraving, electrotyping, stereotyping, and similar prod- 
ucts. The consequence of this definition is that the pro- 
visions of the code reach into innumerable business, edu- 
cational, and eleemosynary establishments, wherever in- 
deed any press work is done. The set-up paper box code 
is another ubiquitous visitor, reaching into every plant 
which makes cardboard boxes for its own use. Similarly 
penetrating are the seven subdivisions of the wooden 
package division of the lumber code. The definition of the 
“light sewing except garments” code is an invitation to an 
active code authority or executive officer to run around 
hunting for jurisdictional territory wherever anything is 
stitched. 

The number of codes which, like those just mentioned, 
may insinuate their way into the operations of number- 
less firms is of course rather limited. On the other hand, 
there are a sufficient number of codes relatively sweep- 
ing in their terms to make it certain that almost every 
enterprise of any size will find itself subject to the terms 
of some code or codes thoroughly irrelevant to its main 
lines of activity. The principle and purpose are clear 
enough: to guard the interests of the principal parties at 
interest in every competitive situation. Looking outward 

® Italics supplied. 



from the vantage-point of those interested in particular 
products^ this appears to them not only reasonable but 
essential. When generalized, however, into a structure 
of hundreds of codes, the resultant multiplicity of other 
codes coming back upon them creates difficulties and 
annoyances in the conduct of their affairs. 

A somewhat contrasting aspect of definitions lies in the 
fact that areas of direct competition have not in some 
cases been fully included within the definition of a sin- 
gle industry. This is the direct opposite to the cases of 
broad and vague definition designed to reach every com- 
petitive element. The result is that identical functions are 
divided among various codes. Where there is any con- 
siderable difference between the wage and hour provi- 
sions of the codes, a competitive advantage is given to one 
group as against another. This is aptly illustrated by the 
provisions of the trucking code and the retail trade code. 
Wholly similar trucking operations are being carried on 
by delivery fleets owned by retail stores and by £or-hire 
truck operators performing delivery operations for re- 
tail stores under contract. Trucking operations per- 
formed by store-owned trucks are excepted from the 
jurisdiction of the trucking code. Since wage and hour 
provisions of the retail trade code are much less onerous 
than those of the trucking code, the situation tends to in- 
duce stores to purchase and operate their own delivery 
equipment at the expense of the independent trucker. 
Few instances are so direct and obvious as that of truck- 
ing, and the matter broadens out to cover the whole field 
of competitive relationships between substitute commod- 
ities and services under different codes. 

A knowledge of the structural complexities of codes is 
essential to an understanding of the problems of code ad- 
ministration. The codes to be administered are for the 
interlacing and overlapping industries described. 
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AGENCIES FOR CODE ADMINISTRATION 

To administer the provisions of the several codes it 
was necessary to create a new set of administrative 
bodies. The almost invariable practice was to provide for 
a “code authority” (other designations are used in some 
codes) for each basic code. This is the only agency men- 
tioned in the majority of codes. In a considerable minor- 
ity of codes, however, provision is made for subordinate 
administrative bodies and for committees of various 
sorts. A large number of other agencies not mentioned 
in the codes have actually been created, and other exist- 
ing agencies have been made parts of the administrative 
structure. 

The pattern of administrative agencies thus created 
has a more than superficial importance. Among its 
longer run objectives the Recovery Act was intended to 
furnish the basis for continuing forms of collective ac- 
tion by business groups. If the code system is to be con- 
tinued, its administrative structure must be regarded as 
an extension, of a very novel sort, of the machinery of 
the federal government. 

Very little thought was given to the creation of the 
structure. In each code negotiation it was recognized that 
some agency must be responsible for active supervision 
of the code. Such an agency was designated, presumably 
representative of the various elements of the industry or 
trade. It is possible to regard these agencies merely as the 
several individual bodies responsible for code adminis- 
tration, and to test them merely by the adequacy of their 
individual performances. A more general and deeper 
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purpose is servedj however, by attempting to get a clear 
understanding of the whole complex pattern. In this way 
a better view is obtained of w^hat is implied in the idea 
of ‘^hndustrial self-government/^ and the foundation is 
laid for a sounder judgment on the merits of the code 
system as an addition to the system of American govern- 
ment. 

GENERAL CHARACTER OF ADMINISTRATIVE 
PROVISIONS 

The statement of the powers and duties of the code au- 
thority is usually in the most general terms. Thus, Sec- 
tion V of the electrical manufacturing code defines them 
as “administering, supervising, and promoting the per- 
formance of the provisions of this code by the members 
of the electrical manufacturing industry.’’ Very" com- 
monly there is added some such empowering clause as 
the following, taken from Article III of the code for the 
business furniture, storage equipment, and filing supply 
industry: “Subject to the approval of the Administra- 
tor, this committee shall issue and enforce such rules, 
regulations, and interpretations, offer such amendments 
hereto, and designate such agents and delegate such au- 
thority to them as may be necessary to effectuate the pur- 
poses and to enforce the provisions of this coded’ Review 
of certain administrative acts by the NRA is provided for, 
either specifically or in such general terms as the follow- 
ing, also taken from the business furniture code: “Any 
action taken by the National Emergency Committee, or 
by any divisional code committee or by any divisional 
planning and classification board may be reviewed by the 
Administrator, at his option, and modified or disap- 
proved.” This may be generalized into the statement that 
the NRA accepts a contingent responsibility for the 
proper administration of every code. The actual respon- 
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sibilities of a. code authority are to be found only by 
reading the whole code. They are simple or elaborate in 
the degree that code provisions are simple or elaborate. 

The attempt to visualize the machinery of code admin- 
istration from a study of administrative provisions of 
codes confronts several serious obstacles. In the first 
place, the method of selecting the primary administrative 
agency, or code authority, is not stated in numerous codes. 
The actual method can only be found by inquiring into 
the later history of each code. In the second place, where 
the method of selection is stated in general terms, the 
procedure is sometimes indefinite. Thus, it may be stated 
in the code that the members of the code authority are 
to be ^^elected by members of the industry,” without 
providing for any electoral procedure. In the third place, 
the constituent membership is not always precisely stated. 
In one case, where there were to be “not less than twelve” 
members, the actual initial number of members was 35. 

In the fourth place, the structure of the code author- 
ity, as shown in the code, often gives no idea of who will 
actually exercise the administrative functions in practice. 
Many codes authorize the delegation of functions of the 
code authority to other agencies. Apart from this, admin- 
istrative practices may be adopted voluntarily, or may be 
imposed by the Administrator. Some code authorities are 
large. in size, or the membership is widely scattered ge- 
ographically, leading to the setting up of an administra- 
tive committee, and in some instances, of a further ad- 
ministrative sub-committee. Or again, actual administra- 
tive functions may be mainly carried on by specialized 
committees, such as those on trade practice compliance, 
Industrial relations, cost accounting, and statistics. Or 
there may be set up regional committees with admin- 
istrative powers for particular geographical areas. More- 
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over, the day to day administrative activity is likely to 
be centered in a single official. Thus a code authority, 
which is usually the only administrative agency men- 
tioned in a code, may come to be in practice a body which 
meets only rarely as a policy-making and review board. 

In the fifth place, the stated functions of code author- 
ities vary so greatly from code to code, or the activi- 
ties to which their energies are directed vary so greatly, 
that the picture of administrative agencies which can be 
secured from a study of the codes only slightly forecasts 
the form which they will take. Thus, a code authority 
charged with price fixing develops an organization for 
that purpose. In another case the primary activity may be 
the maintenance of compliance with the labor provisions. 

In the sixth place, a good many code authorities, 
though formally set up in conformity with the terms of 
codes, have found it impossible to function effectively 
by reason of inadequate financial support, or inability of 
the members to agree on lines of action, or recalcitrancy 
on the part of members of the underlying industry. And 
finally, in some industries it has been impossible even to 
effect an initial organization of the code authority, or one 
which the Administrator would approve as conforming 
to the terms of the code and the meaning of the act. 

The foregoing considerations make clear that a study 
of codes alone will give no accurate idea of how codes 
are administered. This can only come through the accu- 
mulation of detailed knowledge concerning administra- 
tive organization and activities under specific codes. 
Nevertheless, an examination of the provisions of codes 
furnishes the necessary starting point for a treatment of 
the administration of codes, and throws much light upon 
the character of the administrative problems from indus- 
try to industry. 
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METHODS OF SELECTING CODE AUTHORITIES 

The methods by which code authorities are chosen 
vary widely from code to code. Roughly, however, they 
may be divided into those in which established trade as- 
sociations are given a dominant part and those in which 
they are not. A survey covering 400 approved codes 
shows that 218 of the 400 place trade associations in a 
dominant position, with minority representation for non- 
member associations in 10 1 of the 218 instances. There is 
labor representation on 21 of the 400 code authorities, 
and consumer representation on 2. 

A more detailed examination of 1 10 codes, including 
the first 100 codes and 10 later codes, shows that trade 
associations are given a dominant position in 63 in- 
stances. In these instances, the methods of selection of the 
code authorities vary greatly. In the largest number of 
cases, 28 out of 63, the code simply names a single asso- 
ciation, or its board of directors or executive committee, 
as the national code authority. Eight others are chosen by 
the association or its directors, which comes to practi- 
cally the same thing. In 16 cases the majority of the code 
authority is made up of representatives of a single asso- 
ciation, with a minority chosen by members of the in- 
dustry who are not members of the association. In one 
case there is added a minority representing labor. In 5 
cases, the code authority is made up of representatives of 
two or more associations. In 5 other cases, two or more 
associations choose a majority of the code authority. In 3 
of these cases there is a minority chosen by non-members 
of associations, and in 2 cases a labor minority. 

Among the 47 codes which do not formally delegate 
dominant power to associations, 21 do not specify the 
method of selection at all, merely calling for a “fair 
method of selection,” or some similar phrase. Eleven 
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other codes call for selection by ^^members of the code’’ 
or “members of the industry,” in some cases specifying 
the basis of the franchise and in other cases not. In 7 codes 
the code authority Is made up of members selected by 
members of the several trade divisions of the industry, 
and in one case the members are elected by geographical 
areas. There are several variants on the principle of sel- 
lection by trade divisions. Thus, taking 4 cases where 
some members are selected by trade divisions, In one case 
there is a minority selected by an association; in a second 
case there is a minority elected at large; in a third case, 
in addition to a minority elected at large there are certain 
special members; and in a fourth case there are members 
elected by geographical areas, plus the original code or- 
ganization committee. There are other special methods 
of selection: for example, one code authority is to be 
appointed in Its entirety by the Administrator. Another is 
made up of members chosen by regional code authori- 
ties.^ 

^ The no codes examined may be distributed as follows according to 
the method provided for choosing the code authority (or its member- 
ship where designated), and according to whether single or multiple 
administrative agencies have been created: 

Single Multiple 
Agency Agencies 

1. ‘Tair method’’ ... 17 4 

2. (a) Chosen by “members of code” 2 

(b) Chosen by “members of code,” w ith ma- 
jority from association — 1 

3. (a) Chosen by “members of industry” (in 

some cases at meeting called by associa- 
tion) .... .8 1 

(b) Chosen from industry, by trade divisions — 7 

(c) Chosen from industry, by geographic divi- 

sions ... — i 

(d) 3(b) 4- 3(c) 4“ code committee — 1 

(e) 3(b) 4* minority at large . — 1 

(f ) 3 (b) 4“ minority at large 4“ special mem- 

bers . . . 

(g) 3(b) 4- minority by association , 


1 
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The fact that numerous codes do not in words estab- 
lish the dominance of trade associations in the selection 
of code authorities need not mean that associations will 
not achieve dominance in practice. For example, a ^Tair 
method of selection” approved by the Administrator may 
turn out to be one by which an association selects a ma- 
jority of the members. Again, where elections are held, 
an association may promote a group of candidates suc- 
cessfully. It is therefore to be expected that trade asso- 
ciations will dominate more code authorities than would 
appear from a mere analysis of the codes. 

Pending the determination of a ^Tair method” of se- 
lecting a code authority and pending the holding of elec- 
tions, under many codes it was necessary to set up a tem- 
porary code authority. Frequently the code committee 
served as the temporary agency or dominated its ap- 
pointment. In some instances a trade association selected 
the temporary body, while the permanent body was 


4. (a) Association or its directors named as code 

authority . . 18 


(b) Association or its directors named as code 

authority with non-association minority 5 

(c) Association or its directors, with addi- 

tional members appointed by associa- 
tion ... .1 

5. (a) Chosen by association or directors 7 

(b) Majority chosen by association or direct- 

ors, with non-association minority ... 2 

(c) Majority chosen by association or di- 

rectors, with non-association minority 
and labor minority 1 

6. (a) Chosen by two or more associations ... 1 

(b) Chosen by two or more associations, with 

non-member minority 2 

(c) Chosen by two or more associations, with 

labor minority 2 

7. All appointed by Recovery Administrator . . 1 

8. Chosen by regional code authorities — 


10 


4 


1 


4 


1 


67 43 


Total 
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elected by the members of the industry. The holding of 
elections was sometimes a rather difficult process, and 
the facilities and personnel of established associations 
were of assistance. Some importance attached to the tem- 
porary bodies, since their early acts set the tone of admin- 
instrative action, their election procedure speeded or 
delayed the implementation of codes, and their behavior 
focused the forces of code politics. 

The place of trade associations in controlling the ad- 
ministration of codes is far from fully displayed by exam- 
ining basic code authorities. In those numerous codes 
which have subordinate code authorities the subordinate 
agency is very commonly an association of persons se- 
lected by it. Thus, the numerous divisions under the 
lumber code, the fabricated metal products code, the ma- 
chinery and allied products code, the paper and pulp 
code, and the graphic arts code are administered by or 
in close relationship to established trade associations. 
This close relationship between code authorities and 
trade associations is entirely in harmony with the pur- 
poses of the NRA. It is, however, necessary to under- 
stand that code authority functions are separate and dis- 
tinct and of a quasi -public character. 

TYPES OF ADMINISTRATIVE ORGANIZATION 

For preliminary analysis codes may he divided into 
two groups: First, those which provide for a single code 
authority, and, second, those with administrative agencies 
for groups subordinate to the primary code authority. 
The latter group may be subdivided into two main sec- 
tions — those with regional agencies and those with agen- 
cies for product groups, partly overlapping each other. In 
addition, there are other miscellaneous types of adminis- 
trative subdivisions, most of which may be classified 
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either as processing groups or as trade groups. The term 
“product group” is confined to groups engaged in primary 
production of materials or fabrication of products. Trade 
groups are those engaged primarily in some form of 
merchandising or contracting. Processing groups are less 
easy to define, but the term refers to groups primarily 
engaged in certain intermediate processing of materials 
in preparation for fabrication. There are not many of 
the latter, since most processing is covered by the group- 
ing according to products. It is necessary to give warning 
that the actual administrative organizations to be found 
under codes are extremely varied, so that any such gen- 
eral classification is merely indicative and provisional, to 
be modified and supplemented by more detailed analysis. 

The great majority of codes provide for a single ad- 
ministrative agency or code authority. Included in this 
group are some of the most important industries. For 
example, the boot and shoe, iron and steel, and automo- 
bile^ codes specify single agencies. Industries having a 
relatively high degree of financial or geographical con- 
centration or consisting of a relatively small number of 
units are more likely to fall into this group. In conjunc- 
tion with one or more of these factors, relative narrow- 
ness of the line of products covered also plays some part. 
A very large majority of the codes in this group are for 
quite small industries. It is also true that many codes 
with multiple agencies are also small, so that it is not 
possible to secure any clear correlation between the im- 
portance of an industry and the elaborateness of its ad- 
ministrative structure. Though in a small minority as to 
number, the codes with subordinate administrative bodies 

“ This is not strictly accurate since there is a special committee to ad- 
minister trade practices for the funeral vehicle and ambulance branch 
of the industry. 
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do, however, average much larger by the test of em- 
ployees, so that such codes represent a distinct majority 
of the employee coverage of NRA codes. 

The extent to which administrative subdivisions are 
incorporated in codes may be summarized by an analysis 
of the first 425 approved codes. There were in all 148 
codes which provided for such subdivisions. Seventy- 
nine codes provided specifically for regional subdivisions. 
Of these nearly half related to retail trade or local serv- 
ices or production for highly localized markets, as in the 
case of ice and baking. Eighty-two manufacturing codes 
provided for product subdivisions. A few of these also 
had special processing subdivisions. From 1 5 to 20 codes 
provided for trade subdivisions. This is a somewhat mis- 
cellaneous group, the most important code thus classified 
being the construction code with its contracting supple- 
ments. The indefiniteness of the number is due to the 
difficulty of clearly differentiating some trade divisions 
from other types. 

Any such count is necessarily inaccurate, due to the 
vague wording of some codes, and is merely indicative in 
a rough way of the extent of the phenomenon. It over- 
states the current facts in the sense that a number of codes 
simply authorize code authorities to establish subdivi- 
sions, and this has not in all cases been done. It under- 
states them in so far as code authorities are exercising their 
discretion in setting up agencies not mentioned in codes, 
or are delegating their authority. The figures do not 
indicate the magnitude of the areas of trade and indus- 
try covered by the codes with subordinate administra- 
tive agencies. It was noted at an earlier point that more 
than one-half of the employees potentially under NRA 
codes are to be found under 22 codes with elaborate 
regional administration. Nearly 2.5 million employees 
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are to be found under 8 large natural resource and manu- 
facturing codes out of the 82 with product subdivisions. 

Without closely estimating the magnitude of the re- 
mainder of the codes with subordinate administrative 
agencies, it is clear that a large major fraction of all em- 
ployees under the NRA system are under codes of this 
sort. This fact is of importance for understanding the 
character of code administration. Under such codes the 
direct administrative oversight of the members of an in- 
dustry or trade is not exercised by the national code au- 
thority, but by a subordinate agency. The supervisory 
functions of the former are therefore mainly those of 
guiding the activities of the latter, rather than them- 
selves directly policing the industry and administering 
the provisions of the code. This in turn bears upon the 
supervisory relationship of the NRA to code administra- 
tive agencies. The NRA is represented on all basic code 
authorities by one or more representatives called admin- 
istration members. In some instances it is also repre- 
sented on subordinate agencies. But in so far as this is not 
true, which is commonly the case, the direct administra^ 
tion of the code provisions is in the hands of bodies which 
have no direct contact with the NRA. There is thereby 
created for the NRA the problem of how it can keep 
itself informed and perform its supervisory functions 
with respect to the thousands of agencies with which it 
has no direct intercourse (See Chapter IX). 

There is no direct and simple explanation for the exact 
form and degree of complexity in code authority organi- 
zations. The endless vagaries of form in this, as in other 
aspects of codes, derive from the code-making process, 
which furnished no basis for uniformity or for consist- 
ency of principle. Back of these vagaries, however, to 
some extent stand thoroughly * explicable reasons for 
many of the forms. 
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Since most of the codes give no real indication of what 
the administrative structure will be like in practice, the 
following discussion is mainly based upon knowledge 
of post-code developments. The examination will be 
facilitated by separate ti-eatment of regional agencies, 
product group agencies, and special and mixed types. 

REGIONAL AGENCIES 

Regional administration is provided for in numerous 
codes and is actually developing under others in which 
it is not mentioned. The forms which it takes are diverse 
by reason of the differing situations to which it is applied. 

Distributing and Service Codes 

From an administrative viewpoint, the dominant phys- 
ical fact about codes covering selling of goods or services 
to the final consumer is that the members are numerous 
and widely scattered. No national code authority could 
exercise any effective supervisory function over such 
units. The situation requires the existence of regional or 
local agencies, and they are almost universally found in 
such codes as retail trade, retail food, retail coal, retail 
lumber, laundry, cleaning and dyeing, barber, beauty 
parlor, restaurant, hotel, and retail tire. Certain other lo- 
calized, but not retail, services, such as warehousing and 
trucking, follow the same principle. Again, a number of 
types of manufacture for local use, such as baking and 
ice manufacturing, are of the same order. Some violence 
is done to careful analysis by lumping all such codes. 
Their problems are in many respects quite different. The 
common elements which alone permit them to be de- 
scribed together are their geographical diffusion, large 
number, and small size. 

In this field of local trades and services the number 
of subordinate administrative agencies reaches a large 
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figure. The retail trade code authority has set up over 
700 local agencies. Some of those in metropolitan areas 
have subordinate or associated agencies for outlying com- 
munities. The food and groceries code authority has set 
up 1 10 district agencies and over 600 local agencies. The 
usual pattern is on three levels, the national code author- 
ity, regional code authorities (in some codes, one for 
each state), and local code authorities. But some codes, 
particularly the retail trade code, have no intermediate 
agency, the local agencies being set up by and directly 
responsible to the national code authority. 

It is impossible to learn from most codes how many 
agencies will be set up. Thus under the retail fuel code, 
the national code authority is merely authorized to divide 
the country into regional divisions for each of which there 
is a divisional code authority. The actual number estab- 
lished is 49, but not by states. The divisional code author- 
ities in turn are authorized to delegate power to agencies 
for “marketing areas.” The subdivisions may be coun- 
ties, legislative districts, cities, trade areas, or any ar- 
bitrary carving up of territory, and the probable num- 
ber is estimated at about 700. The establishment of such 
agencies is optional, so that one may find some divisions 
completely organized, and others with little or no local 
organization. These agencies may be local retailers’ asso- 
ciations, though they may cover a wider area than a mere 
locality. In the latter case a single agency may utilize the 
services of several local associations or may have to or- 
ganize its own staff for detailed local supervision. The 
indefiniteness of the codes is further illustrated by the 
retail rubber tire code, which merely authorizes the 
national code authority to “define regional, district, and 
other trade areas” and to establish “a control board or 
boards for any region, district, or other trade area, and 
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to discharge through such board or boards such of the 
powers and duties reposed in the code authority as may 
be necessary for the effective administration of this code.” 

Even where the code seems rather more definite, the 
actual organization does not always follow the code pat- 
tern. Thus, the trucking code originally provided for 
regional administration at four levels, national, regional, 
state,® and district, in a descending hierarchy of powers. 
In addition, state authorities were authorized to create 
divisional agencies for different branches of trucking. In 
practice, the state code authorities are the only subordi- 
nate agencies which have been established on a function- 
ing basis. The regional authorities have been abolished 
by amendment of the code, with provision, however, for 
temporary inter-state code authority committees on spe- 
cial problems transcending state jurisdictional lines. No 
action has been taken by state authorities to set up district 
and divisional code authorities, and it appears probable 
that local committees or associations will serve the state 
authority in lieu of formal local code authorities. In some 
degree this attenuation of administrative organization is 
in the interests of economy, and in part it reflects the 
experience and judgment of those charged with adminis- 
trative duties. The food and grocery distributors set-up 
similarly deviates from the pattern provided in the code. 

A few wholesaling codes provide for regional agencies, 
not of course on the minute scale of retailing. This is 
especially the case with the commodity divisions of the 
wholesale or distributing code, mentioned at a later point. 

The potential aggregate number of regional and local 
agencies runs to many thousands. The geographic areas 
to which they apply are defined in each code or under 

*The jurisdiction of state code authorities is not always strictly de- 
fined by state boundaries. 
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the powers granted in each code, severally. Some attempt 
is being made by the NRA to get code groups to re- 
define the boundaries of their subdivisions in conformity 
with a commercial map which has been drawn up, but 
with little success. Very serious problems of financing 
arise in the attempt to make the regional systems opera- 
tive. Of another sort are the problems of exercising 
adequate government supervision. 

Natural Resource Codes 

Regional organization is characteristic of most of the 
codes covering the mining and quarrying operations for 
such products as coal, gypsum, and limestone. Closely 
related thereto are other industries engaged in the first 
processing of minerals such as cement and lime. The 
boundaries of such regions roughly delimit what are 
thought of in the industry as natural marketing areas. 
The purpose is commonly to facilitate the operation of 
price-reporting and price-control systems, amounting in 
some instances to highly developed marketing plans. 
The number of marketing zones set up in codes is not 
large, running usually from lO to 15. This fact is not, 
however, indicative of the ultimate set-up, since the ap- 
propriate number of zones may be expected to derive 
from the peculiar facts of each industry, including the 
geographical location of mineral resources, transportation 
costs, and so forth. At one extreme are the highly local- 
ized operations under the code for crushed stone, sand 
and gravel, and slag. This is reflected by the provision 
for 1 6 regional committees which in turn can set up any 
number of district committees for local marketing areas. 
No such extensive local subdivision, however, could be 
expected for marble quarrying or cement manufacturing. 

In the field of minerals, by far the most important 
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codes are those for petroleum and bituminous coal. The 
extraordinary complexity of the former derives from the 
fact that it is a vertical code, covering all operations from 
original production to final retailing, and its peculiar 
features are aside from the immediate topic of discussion. 
The bituminous coal code exhibits exceptional adminis- 
trative features which are worthy of mention in the 
present connection. The usual pattern of codes for min- 
eral producing and processing is a strong code authority 
with subordinate regional committees. By way of striking 
contrast, the coal code parcels out almost all effective 
administrative power to the code authorities of the five 
regional divisions and the subdivisions thereunder. In 
view of the past history of the industry, which made 
agreement upon a code almost miraculous, this deference 
to the separatist tendencies within the industry is under- 
standable. Nevertheless, the allocation of power in this 
fashion ignores the overlapping market boundaries of the 
several areas. Since the most important function of the 
divisional code authorities is that of price fixing, problems 
of market adjustment arise that can only be effectively 
handled by an agency of national scope. The de facto 
solution was first to constitute the administration mem- 
bers of the several code authorities into an informal co- 
ordinating agency. Thereafter by administrative order 
the adjustment routine was expanded and formalized by 
creating a committee representative of the several 
regional divisions. By amendment to the code an arbitra- 
tion board was established in January 1935. The original 
extraordinary decentralization of power was obviously 
unstable and additions to its super-structure were pre- 
dictable necessities. 

The type of regional administration characteristic of 
mineral industries, based on market areas. Is to be found 
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in a number of industries engaged in fabricating earthen 
and rock products. Thus, there are a number of such 
codes for clay products alone, including five for various 
types of tile. Other types of products fall into the same 
class. The rationale is exactly the same, that of exercising 
some control over regional markets of highly standard- 
ized products which by reason of transportation costs 
can move only limited distances from the area of pro- 
duction. 

Manufacturing Codes 

There are a few manufacturing codes for which the 
requirements of regional administration are not greatly 
dissimilar to those already noted for retail trade and 
service codes. This is particularly true of the important 
ice and baking codes, and for the commercial relief- 
printing branch of the graphic arts code. In these in- 
stances the operations are highly localized, and in part 
consist of final . distributing as well as manufacturing 
operations. This situation is reflected in the administra- 
tive organization. Under the ice code there are lo 
regional advisers who supervise the activities of 44 com- 
mittees of arbitration and appeal, which serve the terri- 
tories of the several regional trade associations. These 
committees in turn have local representatives in the 
various market areas within their respective regions. The 
baking code provides for state and local agencies in much 
the same terms as various retail codes. The graphic arts 
code has a highly complex structure of interlinking 
regional and product agencies which will be noted at a 
later point in this chapter'. Industries of this type are 
exceptional, and the regional organization of other indus- 
tries is much less highly developed. 

The number of miscellaneous manufacturing codes 
which provide for regional administration is small, and 
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in most instances the number of agencies and the char- 
acter of their duties are not specified. Where defined, the 
regions are usually few in number — for example, five for 
novelty curtains, five for boat building, and three for 
coffee. The bedding code stands out as an exceptional 
instance with 29 regional divisions. A number of indus- 
tries, like photo-engraving and boat building, exhibit 
characteristic traits of localism in their markets. Others, 
however, exhibit no such traits, and the explanation has 
to be attributed to other considerations. 

The primary reason for regional organization for other 
purposes than the control of regional markets or regional 
price reporting is to facilitate general compliance activ- 
ities. A secondary reason lies simply in the utilization of 
pre-existing trade associations for carrying on adminis- 
trative duties under codes even when the markets are in 
no sense regional. Both these points are illustrated by the 
furniture code. This code was sponsored by two large 
associations, one covering the South and the other the rest 
of the country. The code authority maintains only a 
skeleton organization and delegates almost all its admin- 
istrative functions to the two associations. Directly super- 
vised by the associations are 1 5 zones, set up by the code 
authority, each with a zone director and compliance com- 
mittee. In some instances these zones and officials derive 
from sub-regional associations j in others it has been nec- 
essary for the code authority, through the two large asso- 
ciations, to set up the agencies. The purpose of these 
regional offices and committees is almost strictly confined 
to adjusting trade practice complaints, since under the 
furniture code “control of the market” activities are very 
limited. 

From a study of codes it is impossible to secure any 
impression of the potential extent of regional organiza- 
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tion in manufacturing industries. This is in part because 
the codes providing for regional administration com- 
monly leave actual organization for later action by code 
authorities. But particularly it is because regional offices 
may spring up under any code, and there is no means of 
foreseeing the extent of this development. It is, however, 
to be expected that they will exist in almost all industries 
with numerous and widely scattered membership. This 
is evidenced by the setting up of regional compliance 
offices under the cotton garment,’ coat and suit, and men’s 
clothing codes, though no intent to organize on regional 
lines is to be found in any of these codes. 

With respect to the mere physical difficulty of estab- 
lishing an effective administrative organization, it may be 
repeated that the existence of numerous widely scattered 
units militates against ease of administration. Thus, to 
take industries of comparable importance, the highly 
concentrated steel and automobile industries present in- 
comparably lesser administrative problems than the scat- 
tered lumber, ice, and graphic arts industries. Within a 
narrower range, the scattered units of the cotton garment 
industry are more difficult to supervise than the more 
concentrated men’s clothing industry. Industries like 
lime, salt, and cement are of a lesser order of administra- 
tive difficulty than crushed rock, sand and gravel, and 
slag. Where units are not only small and scattered but 
also mobile, as in the motor transportation codes, the diffi- 
culties are even more striking. 

The duties of regional officers may be expected to vary 
according to the character of the market and the terms 
of the code. Where markets are national in extent, 
regional agencies are likely to be engaged mainly in com- 
pliance activities. Thus the regional offices of the cotton 
garment code authority are mere outposts of the na- 
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tional code authority, to implement its primary interest 
in maintaining adherence to the wage and hour provisions 
of the code. Where markets are more localized, the same 
may be true in some instances. On the other hand, codes 
which contemplate any important degree of market con- 
trol in localized markets will almost necessarily give the 
regional agencies other administrative duties. It may per- 
haps be taken as axiomatic that almost every industry 
which has regional trade associations will have some 
form of regional code administration, utilizing the asso- 
ciations for that purpose. 

AGENCIES FOR PRODUCT GROUPS 

Of the more than 8o codes providing for product sub- 
divisions almost all are for the fabricating industries, 
though in the case of lumber such organization reaches 
back to the raw material stage. A good reason is usually 
to be found for the existence of subdivisions where they 
exist. There is, however, no general rationale for the 
existence of product subdivisions in some codes, as against 
their absence in others. To obtain a true understanding of 
the reasons for subdivisions, and for their exact nature 
and scope, would in fact require a knowledge of the his- 
tory of each code in its formative stages. 

Origin of Divisional Organization 

A number of important codes, it has already been 
pointed out, grew out of a history of past co-operation 
between trade associations in closely related fields. Such 
are the lumber, electrical, and rubber codes. In other 
instances the history was quite the reverse. Separate code- 
seeking groups found a basis for common action during 
the course of code negotiations. Sometimes this move was 
self-initiated, sometimes the result of pressure brought 
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by NRA officials. Other groups associated themselves in 
advance of code applications. 

After some early experience of making codes under 
which constituent product groups maintained their sep- 
arate identity and administrative powers, the idea came 
to be regarded as having great merit and a good deal of 
effort was expended, both inside the NRA and outside, in 
inducing related groups to get together. One of the ele- 
ments of merit, from the NRA point of view, was a 
purely procedural one — ^it cleared the docket of scores 
of separate code hearings. There was, too, a growing 
feeling that numerous small codes were undesirable for 
a variety of reasons. Another element lay in the fact that 
powder-puff codes and hog-ring codes sounded ridicu- 
lous and furnished a basis for public ridicule. A more 
objective and weighty merit of the scheme centered 
largely in the securing of identical labor provisions for 
closely related areas of production, where entirely sep- 
arate codes would increase the annoyances of multiple 
coverage. 

It was not, however, until the spring of 1934, in the 
face of hundreds of petty pending codes, that concerted 
efforts were made by certain officials to head off further 
proliferation by amalgamation of proposed with exist- 
ing codes. The policy was not easy to put into practice 
on a wide scale. This arose in part because negotiations 
on pending codes were commonly in an advanced state, 
and the path of least resistance for deputy administrators 
was to carry them on toward completion, rather than 
open new negotiations of a long-drawn-out character. In 
part it was because of the unwillingness of applying 
groups to be merged with other groups. In part it was 
because there were many proposed codes which did not 
reasonably fall under any of the codes already approved. 
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In those instances in which smaller groups found a 
basis of co-operation in securing a single basic code, each 
was ordinarily unwilling to lose its identity. With respect 
to trade practice aspects of codes, most constituent groups 
felt strongly the need for administering their own affairs. 
There often existed also obvious elements of expediency, 
as for example in connection with utilizing well-estab- 
lished trade associations in a variety of administrative 
tasks for which they were fitted by experience. Strong 
traditional lines of cleavage also militated against closer 
union, often supported by the vested interests of trade 
association officials. 

Types of Subdivision 

In spite of their diverse origins and special circum- 
stances, it is possible to class most of the complex manu- 
facturing cocies into two groups on the basis of, first, the 
existence of recognized subdivisions within a given in- 
dustry j and, second, the combination of dissimilar indus- 
try groups under a common code. The first of these is 
characteristic of industries in which there is a considerable 
degree of technical integration between the first process- 
ing and further fabrication of some basic material. This 
is a partial explanation of the subdivisions under the 
glassware, rubber, paper and pulp, asbestos, cork, leather, 
lumber, and textile codes. The textile codes are especially 
good examples. 

Any acquaintance with the textile industries displays 
the existence of a number of relatively clearly defined 
divisions within each industry. For purposes of devising 
special trade practice rules or for administering the gen- 
eral rules of a code, each of these divisions has a natural 
coherence and common interest. This is especially true 
of industries like textiles where plant size is not typically 
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very large, so that there are numerous plants specializing 
in the products or processes of the several divisions. It is 
natural under the circumstances to find in such codes the 
recognition of the divisions, each with its own subordinate 
administrative agency. Thus in the wool textile code, 
typical divisions out of the total of 1 5 are worsted men’s 
wear, blankets, worsted spinners, combers, scourers and 
carbonizers, and piece-goods selling, which show the 
industry to be subdivided along both product, processing, 
and trade lines. 

On the other hand, the so-called “umbrella” type of 
code like the machinery and allied products code brings 
together a number of potentially separate codes, usually 
because of the desire to give greater uniformity to the 
labor provision throughout fields of industry which, 
though closely related and overlapping particular firms, 
produce quite dissimilar products independently of the 
processing of the basic materials. This description covers 
all those codes which have at an earlier point been called 
“circular.” The refractories code, the farm equipment 
code, the scientific apparatus code, the automotive parts 
code, and several others are of this type. 

The distinction between these types is not clear cut. 
In the making of some of the codes mentioned like 
lumber and paper, as well as in others like electrical man- 
ufacturing, graphic arts, paperboard, and chemicals, both 
sets of influences were present. The distinction needs to be 
made, however, by way of making clear that some of the 
codes with multiple administrative machinery have a 
much higher degree of organic unity than others. 

Codes with product subdivisions run from very small, 
for example the mica code, to very large, for example 
the paper and pulp code. The number of divisions runs 
from one to more than 50. Every degree of intricacy in 
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the relationships of the constituent groups exists. In a few 
instances there is a double process of subdividing. Thus 
under the automotive parts and equipment code, the 
primary divisions such as the accessories division and the 
replacement parts division are being broken down into 
subordinate product groups such as hot-water heaters and 
axle shafts. The intricacy of the relationships between 
product groups usually cannot be deduced from the terms 
of codes nor from the number of groups. Under some 
codes, particularly the “umbrella” codes, the several 
groups lead a quasi-independent existence. On the other 
hand, under the lumber code a highly intricate set of 
relationships exists among the numerous subdivisions, 
due in large part to the exigencies of administering price 
and production control provisions for groups of products 
that are somewhat competitive with one another.^ 

Administrative Divisions and Supplementary Codes 

Were the function of a subordinate administrative 
agency merely to administer the uniform terms of a basic 
code, the picture of code administration could be much 
more simply drawn. Actually, however, the agencies of 
product groups, while administering some common pro- 
visions, are usually intended to administer provisions 
special to the particular divisions. One cannot grasp the 
significance of the rubber code or the business furniture 
code from reading the basic code. It is in the rules of the 
subordinate divisions that the kernel of “self-govern- 
ment” is usually imbedded. 

The codes in their original approved form often give 
scant indication of their future content. For example, the 
leather and electrical codes merely indicate the intention 
to have divisions of the industry without naming the 

The price control features of the code have in part been superseded. 
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divisions or describing the type of administrative agency 
or stating its functions. In other cases, as in the cotton 
garment code, subdivisions of the industry are named and 
are utilized in choosing the code authority, but no pros- 
pective functions as administrative agencies are men- 
tioned. A somewhat different example is that of the 
furniture code, which indicates an intention to use certain 
trade associations as administrative agencies, without 
indicating whether there is any expectation that they will 
submit for approval special trade practice provisions. 
Inquiry within various industries indicates that in many 
such instances it is the intention that such divisions should 
later present and be made autonomously responsible for 
special trade practice provisions. In a number of codes 
this is made more explicit, as for example in the electrical 
code, by stating the intention to study trade practices in 
the various branches of the industry and to submit for 
approval provisions applicable thereto. What this means 
one can discover only by following later developments. 

Autonomous divisions, though highly diverse in char- 
acter, may be reduced to two formal categories, according 
to whether they do or do not have supplementary codes. 
Where there is no supplementary code, there may be 
added to the basic code a list of special provisions apply- 
ing to the several divisions. This is true, for example, of 
the graphic arts code, the lumber code, the rubber code, 
the paper and pulp code, and many others. The content 
of these special sections varies in the widest degree from 
a single supplementary provision at one extreme to full- 
fledged documents on trade practices, cost protection, 
price reporting, and statistical reporting at the other. 
Some of these supplements are to be found in the original 
editions of codes. Others have been added from time to 
time. Administrative divisions may, on the other hand. 
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have no provisions except the basic code. Differences on 
this score may exist under the same basic code. 

A supplementary code is a formal document which is 
arrived at by going through the whole routine of code 
making as though it were a separate code. Commonly, the 
supplementary code authority is less fully subordinate to 
the national code authority than the ordinary divisional 
agency, anci has certain direct relationships with and 
responsibilities to NRA which do not exist in the case of 
other subordinate agencies. The existence of supple- 
mentary codes is commonly related to the structure and 
history of the industry. They occur particularly in codes 
which represent new realms of association, where the 
pladng together of groups under a common code is not 
built upon any past history of close association. The basic 
codes represent certain minimum provisions upon which 
the separate groups have been able to agree, especially 
with respect to labor provisions, but their purpose to 
maintain their separate and autonomous administration 
shows the influence of those same separatist tendencies 
which have been discussed at an earlier point. 

In spite of these facts the formal distinction between 
supplementary codes and the divisional organization of 
other codes lacks real significance. On the side of pro- 
cedure, while the Recovery Administration might ap- 
prove provisions for product subdivisions without exten- 
sive conferences and hearings, in practice any important 
proposed rules go through a procedure approximately as 
elaborate as that for securing a supplementary code. 
Again on the side of actual power, divisional code author- 
ities often have autonomous powers quite as great as 
those of supplementary code authorities. The significant 
fact is that hundreds of product groups, whether they 
have supplementary codes or merely divisional rules and 
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organization, are the active agencies in administering 
the codes. 

Certain facts concerning the multiplicity of adminis- 
trative agencies may be given a clearer outline by taking 
the most extreme example from among the codes which 
provide for supplementary codes. There are not many 
such basic codes, fewer than 25 in the first 400 codes. 
Some of these are small and unimportant, with few 
subdivisions. Several of them are, however, of partic- 
ular importance and interest in a study of the administra- 
tive aspects of the NRA. 

The leadership for a single basic code arose spontane- 
ously within the light metal industries, and eventuated in 
the Fabricated Metal Products Federation, with over 
100 constituent associations and hundreds of individual 
members. While a large number of groups thus co-oper- 
ated, many others equally eligible for membership went 
their independent paths to the attainment of separate 
codes. At one time it looked as though the number of sup- 
plementary codes under fabricated metal products would 
run as high as 1 50 or 200. So petty were many of the 
product groups that there was no reason, on the same 
principle of classification, why the number might not just 
as well have been 1,000 or 5,000. Under this one basic 
code there began to be reincarnated in miniature the 
history of the NRA, repeating and exaggerating the folly 
of setting up minute product groups which endlessly 
overlapped the activities of particular enterprises. The 
reason was identical — ^the interest of each product group 
in price-control devices. The procedural weakness was 
also identical. There was at NRA the same receptive 
welcome to each applying group. Then each supple- 
mentary code had to go through the whole prolonged 
code-making process, the pressure of interested groups, 
the haggling with advisory boards. 
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In consequence the supplementary codes which were 
approved followed no uniform pattern of provisions or 
terminology, and they started to overhang the metal 
trades with the prospect of scores of applicable account- 
ing, reporting, and cost protection systems. By October 
1934 there were more than 50 supplementary codes. But 
before then the imbecility of the process was recognized 
on all sides and a presumably simpler procedure for 
procuring more uniform provisions and less elaborate 
agencies had been devised. In practice this procedure 
turned out to be little less complicated than the earlier 
one. Meantime the process of grinding out petty supple- 
mentary codes ceased and has not been resumed. In so far 
as the remaining groups have any part in code adminis- 
tration, it is informally through their trade associations, 
and not as duly constituted agencies. 

The machinery and allied products code has a some- 
what similar history with differentiating features. Under 
this code are nearly 50 supplementary codes, a few of 
which provide for further product or regional sub- 
divisions. These groups are highly autonomous. 

The groups under the electrical code are bound by 
closer ties of past association, and the basic code, by reason 
of its fuller content, leaves less in the way of non-iden- 
tical provisions to be put into supplementary codes. The 
code authority too has a more direct responsibility to 
supervise the making of supplementary codes and to 
co-ordinate the administration of them. The original in- 
tention appears to have been to negotiate numerous sup- 
plementary codes. After a few had been approved, how- 
ever, a change of plan occurred. At present, certain de 
facto administrative functions are performed under some 
22 product groups. Beyond that trade associations are 
presumably engaged in certain aspects of administration 
without official status. 
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From code to code, by small degrees of difference, the 
administration of complex codes moves from extreme 
decentralization over toward a situation where the ad- 
ministrative pattern is more uniform and the co-ordina- 
tive mechanism more fully developed. It is not to be 
supposed that these varieties of administrative situation 
derive merely from differences of effort or wisdom on 
the part of those responsible for code negotiations. They 
derive, also, as stated earlier, from different histories of 
industrial co-operation. Even more fundamentally they 
derive from the varying structure of different large areas 
of industry. 

When supplementary codes and autonomous product 
divisions are taken into consideration, it will be seen that, 
with respect to trade practice provisions, the number of 
codes is really much greater than the official number of 
basic codes would indicate. The separatist tendency 
in industrial grouping was shown at an earlier point to 
be fully evident from the list of primary codes, but the 
scope of this tendency is only to be discovered by a census 
of the groups which maintain their separate subordinate 
identities. 

Whether small groups are independent or are subor- 
dinate divisions under a basic code, the number of admin- 
istrative agencies is unchanged and the executive acts to 
be performed are substantially the same. There does, 
however, exist a better prospect for the ultimate elimina- 
tion of overlapping functions and agencies if groups are 
from the start associated even in a loose federation. 

MIXED AND SPECIAL TYPES 

Subordinate administrative agencies cannot be fully 
displayed under the separate headings of regional 
agencies and product groups. There are codes which com- 
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bine these forms; codes which are subdivided on other 
lines, mainly trade and processing; and codes which 
combine trade and regional forms. 

Mixed Types 

The combinations of forms are too diverse to be dis- 
played accurately in any brief space. They may, how- 
ever, be advantageously illustrated. 

The most numerous instances are the various combi- 
nations of regional and product groups. One of the most 
intricately organized industries is printing under the 
graphic arts code. This code is in effect a federation, cov- 
ering 15 ^hndustries” such as commercial relief printing, 
gravure printing, and trade type-setting. Each con- 
stituent industry has its own national code authority. 
These several divisions have subordinate organizations 
on a regional basis. The commercial relief -printing code 
authority, for example, has set up 1 7 zone agencies which 
in turn supervise about 120 regional code authorities, 
below which are local associations of printers. The con- 
stituent industries are divided into four groups, each of 
which has a national appeal board, and above these stands 
the topmost administrative authority, the national 
graphic arts co-ordinating committee. The national ap- 
peal boards may set up regional appeal boards. Under 
the dual organization of national and regional code au- 
thorities and national and regional appeal boards, direct 
administrative responsibility inheres in the former, while 
the latter are primarily judicial in function, adjudicating 
disputes which overlap the jurisdictions of the various 
constituent industries. Provision is further made for the 
amalgamation of two or more regional code authorities 
or regional appeal boards operating in the same area when 
considerations of convenience or economy dictate. 
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The administrative structure is further complicated by 
the existence of 1 7 so-called “national product groups,” 
separate from the 1 5 national “industries,” and covering 
the distribution of such products as greeting cards, tickets, 
commercial stationery, posters, and maps. Each of these 
has an “administrative agency,” but is not subdivided 
regionally. Overlapping jurisdiction among these “prod- 
uct groups” or between any of them and any of the 
“industries” is provided for through the appeal boards 
upon which the product groups have special represen- 
tation. 

Ail members of the printing trades, whether under 
the “industry” or “product group” classification, are sub- 
ject to the wage, hour, and trade practice provisions of the 
basic code, but each “industry” and “product group” is 
privileged to draw up supplementary trade practice rules 
for itself alone. Depending upon the scope of activities 
of a particular enterprise, with respect to the various 
aspects of its business, that enterprise may be subject to 
the authority of any number of “national code authori- 
ties” or “administrative agencies,” or both, all under the 
basic graphic arts code. In effect, the graphic arts code is 
a federation of 15 national printing codes with regional 
subdivisions and 1 7 national product wholesaling codes 
without subdivisions, each largely autonomous, all pos- 
sessing certain common provisions, and the whole com- 
plex welded together by an elaborate set of co-ordinating 
and judicial agencies. 

No other code provides a similarly intricate inter- 
relationship of product and regional administration and 
of administrative and judicial machinery. Others, how- 
ever, are built on highly complex lines, in particular the 
lumber code. In external form its more than 40 divisions 
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and subdivisions are product groups. In actual practice, 
however, a number of the associations which act as admin- 
istrative agencies are in effect regional associations and 
serve as regional agencies for lumbering operations. On 
the other hand some of the fabricated product groups 
have set up regional subdivisions, as in the case of the 
railroad cross-tie division with its seven regional agencies. 

As noted earlier, the furniture code has a regional 
set-up. But it also includes two autonomous product 
groups which operate entirely outside that set-up. Under 
the fabricated metal products code the electroplating 
supplementary code provides for the setting up of twelve 
district committees. 

The wholesale or distributing code gives examples of 
mixed trade and regional groupings. One of the 24. com- 
modity divisions, wholesale dry goods, further di- 
vides itself into seven commodity subdivisions and at the 
same time provides for regional agents. In several in- 
stances of which this is typical it is cjuite impossible to 
prognosticate the character of the relationships between 
the commodity subdivisions which are natiofial in scope 
and the regional offices which are the creatures of the 
parent division. All that the code does is to adapt itself 
to the existence of separate groups and recognize the 
necessity of regional agencies. But the whole operative 
system of administering interrelated agencies can only 
be discovered by detailed examination of subsequent 
developments. 

The important construction code is in some respects 
like the graphic arts code, in that it is a federation of 
groups of contractors, which severally maintain a high 
degree of autonomy and which must by the nature of 
their operations organize on a regional basis. The con- 
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struction code is similar to the graphic arts code also in 
providing a special appeal mechanism for settlement of 
conflicts between its several groups. 

The intention to organize regionally is to be found 
neither in the construction code nor in the various sup- 
plementary codes. In fact, however, such organization 
is going forward. For example, in the preliminary plans 
of the general contractors’ division there is provision for 
49 state agencies and 250 local agencies. Each of the 
contracting groups under the construction code is pro- 
ceeding with regional organization and by February 
1935 the number of agencies functioning was approach- 
ing 1,500. Should each group go forward with local or- 
ganization, the number of offlcial administrative agencies 
under this one code might reach 5,000 or more. This 
development lends weight to an observation made at an 
earlier point that it is impossible to tell from most codes 
what the administrative organization will eventually be. 

Special Types 

Scattered at large in one code or another are to be 
found provisions for special types of administrative sub- 
divisions incapable of accurate classification. A few may 
be called “processing” subdivisions, such as the combers 
division under the wool textile code. A number may more 
or less accurately be called “trade” subdivisions. The 
outstanding case is the wholesale or distributing code, 
which provides for supplementary codes for each of some 
24 commodity divisions. The retail trade code has sup- 
plementary codes for booksellers and retail custom fur 
manufacturing. The cotton textile code, like several other 
manufacturing codes, has a supplementary code to cover 
jobbing activities. 

The classification of other cases is less clear. Thus 
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under the canvas goods code one division of the industry 
includes manufacture for resale by jobbers or for sale to 
industrial or governmental purchasers, the other includes 
made-to-measure canopies and awnings, and all “taking- 
down, storing, repairing . . . and renting” of various 
canvas products. In part the distinction is by products, in 
part by type of purchaser, in part by character of service. 
Under the loose-leaf notebook code, the two divisions are 
made up respectively of manufacturers who sell for resale 
by distributors and those who sell direct to industrial, 
commercial, and institutional users. The sewing machine 
code has a special division for rebuilders. The various 
subdivisions of the fur-dressing code and of the two mis- 
cellaneous junk and scavenging codes are mainly defined 
by product groups, but they relate to trade rather than 
industrial operations. The construction code, mentioned 
above, provides supplementary codes for each of several 
branches of contracting. 

Most such miscellaneous instances of subordinate or- 
ganization have no particular importance in themselves, 
with the exception of wholesaling and construction 5 but 
taken together they do add to one’s understanding of 
what the problems of organizing for industrial self-gov- 
ernment are. They add to the roll of organized groups, 
and expose the odd corners of group interest. 

INTER-CODE CO-ORDINATING AGENOES 

An aspect of code administration which should be 
mentioned in the present connection is the provision, 
actual or prospective, of “co-ordinating committees,” 
mainly to negotiate settlements of jurisdictional differ- 
ences between code authorities. A few codes provide for 
specific committees for particular purposes. Thus the 
cotton garment and men’s clothing codes by a joint 
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amendment set up an inter-code committee to recommend 
and administer adjustment between the two industries 
with respect to boys’ pants and men’s cotton wash suits. 
The i-etail lumber and builders’ supplies codes provide 
for joint interpretation committees to adjust the opera- 
tions under the two codes to each other. In some other 
codes a general co-ordinating committee to act jointly 
with similar committees of other code authorities is men- 
tioned. Again provision is made for temporary co-ordi- 
nating committees to act ad hoc with respect to particular 
questions arising between code authorities. 

A number of the later codes provide for so-called 
“trade practice committees.” These are narrower in func- 
tion than general co-ordinating committees, being partic- 
ularly designed to consider trade practices mutually 
aifecting manufacturers and distributors. Their origin lay 
in the complaints of distributors that provisions of manu- 
facturing codes improperly control their actions. The 
function of such committees, acting jointly, is to estab- 
lish trade relationships mutually satisfactory to the in- 
terested groups. 

Most codes do not provide for committees of these 
several kinds. In its general instructions to code author- 
ities, however, the NRA indicates its intention that such 
committees, either permanent or special, be appointed 
and that they take the initiative in adjusting jurisdic- 
tional or other conflicts between codes. The expressed 
desire of NRA is that it be appealed to only as a court of 
last resort in such disputes. The analysis of code groups 
which has been made makes it unnecessary to emphasize 
how many questions there are to fill the agenda of such 
committees. 

It is not possible to say how widely the method is being 
used. But up to the present there is extensive evidence 
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with respect to the widespread failure to follow the 
method. Only much more experience than is now avail- 
able can permit any informed judgment as to whether 
the method itself is appropriate. 

CONCLUSION 

Taken singly, the administrative structure of any one 
code is not difficult to impress upon the mind, nor is the 
reason for its form usually difficult to comprehend. The 
fundamental administrative problem in each case is that 
of adjustment to the peculiar characteristics of the par- 
ticular industry or trade. The more elaborate structures 
follow the elaborate pattern of the producing and mar- 
keting system to which the codes apply. Quite clearly if 
codes are to be fully administered, the agencies appro- 
priate thereto must be adjusted to the varying charac- 
teristics of the business situations covered. In given 
instances the system of administration for a code more 
often seems essentially too simple to cope with the prob- 
lems involved, rather than the contrary. 

When, however, an over-all view of the system of 
agencies created under the NRA is taken, considerations 
of a different character arise. The attempt to comprehend 
the whole system is somewhat bewildering. For any ordi- 
nary observer the effort is not worth making. But it has 
to be remembered that this aggregate of agencies consti- 
tutes a vast extension of the framework of government. 
As such it has to be kept under administrative supervision 
by officials of the government. It therefore becomes an 
appropriate subject of inquiry whether the system as 
such lends itself to satisfactory inclusion within the ad- 
ministrative scheme of government. 

The present chapter has the importance merely of a 
map of the country of code administration. Whether or 
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not the code system can be properly administered is not 
something that can be judged from such a map. It is in 
the operating processes that the crucial evidence is to be 
found. The next two chapters will be devoted to an 
analysis of the evidence, the first dealing with the code 
agencies themselves, the second with the relationship of 
the NRA to the administration of code provisions. 



CHAPTER VIII 

CODE ADMINISTRATION 

The meaning of “code administration” is summarized 
by the NRA as follows : 

There are two aspects to code administration ; one, planning 
and progress, and two, compliance. 

The term “normal code administration” is intended to in- 
clude such functions as: 

(a) Economic planning and research for the Industr}^. 

(b) Reports and recommendations of conditions in the indus- 
try. 

(c) Collection of statistical data, preparation of cost accounting 
methods, etc. 

The term “administration for compliance” is intended to in- 
clude : 

(a) The instruction and education of those subject to the code 
as to their responsibilities thereunder so as to anticipate and 
avoid complaints of non-compliance. 

(b) The adjustment of complaints of non-compliance by edu- 
cation, fair findings of facts, and the pressure of opinion 
within the industry, 

(c) The adjustment of complaints by arbitration, conciliation 
and mediation. 

(d) The rendition of reports to the enforcement agencies of 
government in those cases where all other means have 
failed.^ 

With respect to “normal code administration” the 
responsibility of the NRA is to see that a code authority 
faithfully fulfills the administrative duties imposed upon 
it by the code and does not abuse its powers. With respect 
to “administration for compliance” the same statement 
may be made. But to it must be added the fact that the 

^ NRA Release No. Nov. 22, 1933. 
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NRA takes a special responsibility for effecting compli- 
ance, being organized to carry on trade practice com- 
pliance activities before code authorities are prepared to 
engage in compliance activities or at whatever point the 
code authorities’ efforts are ineffective or abortive, and 
to exercise special supervision over compliance with labor 
provisions. The whole organization of the NRA is built 
on the supposition that it will not have to perform any 
of the functions of “normal administration” and will 
have to perform extensive compliance functions. 

GENERAL FEATURES OF CODE ADMINISTRATION 

The subdivision of duties within a code authority cus- 
tomarily takes two forms: first, the various committees 
of the code authority itself, and second, thp departmen- 
talization of the employed staff. The second of these is 
much affected by the extent to which a code authority 
organizes its separate staff or alternately delegates its 
functions to trade associations or professional manage- 
ment firms. Where code authorities act wholly for them- 
selves, an examination of their organization will give a 
fairly accurate picture of the scope of their activities. 
Where they delegate power, however, such information 
can only be secured by inquiring into the activities pur- 
sued in behalf of code authorities by the agencies utilized. 

The twofold definition of code authority functions, 
compliance and normal administration, is the general 
guide to the internal committee and office organization. 
In the early history of most code authorities, however, 
the principal activities were neither, but rather those of 
organizing for the performance of functions. Very com- 
monly this stage lasted for months and in a sense it con- 
stitutes a continuing sphere of action since few code 
authorities are fully implemented to perform the func- 
tions which their codes impose upon them. 
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Compliance 

Compliance activities fall into the two general cate- 
gories of trade practice compliance and labor compliance, 
for each of which appropriate machinery is supposed to 
be set up. The foi'mal NRA requirement with respect to 
trade practice complaints is the setting up by the code 
authority of a trade practice complaints committee and of 
a procedure for the adjustment of charges of violation of 
trade practice provisions. In practice this formal require- 
ment leads to the most diverse forms of office and field 
organization. The organization must be such as is ap- 
propriate to the character of the tasks. The varying diffi- 
culty of effecting compliance with trade practice provi- 
sions may be envisaged from the varying characteristics 
of different trades and industries. In the larger and 
widely diffused industries the necessity for a large corps 
of agents is apparent. The lumber code authority has 
about 200 field agents. An exaggerated instance was the 
provision in the proposed budget of a single division of 
the retail solid fuel industry for 52 inspectors. Under 
some codes the formal requirement of a trade practice 
complaints plan covers an elaborate hierarchy of investi- 
gatory and adjustment agencies and personnel, while 
under other codes the code authority itself performs such 
simple routine functions as are called for. Where re- 
gional organizations exist, they are the outposts. Where 
supplementary codes or autonomous divisions exist, each 
requires its appropriate agencies. 

The obligation of organization for labor compliance is 
somewhat less mandatory. Complaints of violation of 
labor provisions may arise either from other members 
of the industry or from workers. In the former case it is 
permitted to handle them through the same procedures 
as those for trade practice complaints. In all cases of 
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complaints from workers, however, the required agency 
is a joint committee composed equally of code authority 
and labor representatives. Since joint action is required, 
the obligation to organize cannot be placed solely or 
directly on code authorities, and the efforts to create joint 
agencies face a variety of obstacles arising out of em- 
ployer-employee relationships in the several industries. 
In some industries code authorities are averse to the idea 
and have attempted no organization, one reason among 
others being that they do not wish to create friction with 
their members by disciplining them on labor matters. 
They prefer to let the government do this. In the absence 
of voluntary agencies in most industries the labor com- 
pliance function rests largely on the regional agents of 
the NRA. There are industries in which labor compliance 
is considered the most important feature of code adminis- 
tration which still do not utilize the joint committee plan. 
Complaints from workers are left to NRA agencies, but 
the code authority itself actively seeks and disciplines 
violators. The cotton garment code authority is of this 
sort, employing a considerable field and office force in 
its compliance division. 

With respect to either trade practice or labor viola- 
tions, it is not to be supposed that the formal organi- 
zations and procedures prescribed by NRA give a realistic 
view of the way in which compliance activities are actu- 
ally carried on. In industries where code authorities 
pursue such activities at all assiduously, they devise such 
means as they think appropriate to the problem, both for 
uncovering violations and for disciplining violators. The 
disciplinary means are perhaps as often as not informal 
persuasion and coercion of a sort not to be discovered on 
any organization chart or in any manual of procedures. 
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Other Administrative Duties 

The miscellaneous functions of code authorities maybe 
classified as preliminary, special, and continuing. The 
preliminary functions are those of organizing for the per- 
formance of other functions. In part this consists of satis- 
fying certain requirements of NRA. Thus it has been 
necessary, with a few exceptions, for code authorities to 
submit by-laws, budgets, and trade practice compliance 
plans to NRA for approval. Where accounting and cost- 
finding systems are authorized or required by the code, 
these have to be devised and submitted for NRA ap- 
proval. Where administrative subdivisions are to be set 
up, elections frequently have to be held, and the pro- 
cedure and result approved by NRA. Where inter-code 
jurisdictional conflicts occur, negotiations between code 
authorities and between them and NRA are required. 
All sorts of problems of implementation arise, such as 
setting up of office and field staffs, taking a census of the 
industry, setting up reporting systems, and arranging the 
delegation of powers to trade associations or other 
agencies. Preliminary interpretations of code provisions 
must be sought from NRA, and an intensive campaign of 
education carried on within the industry. Except for the 
three items of by-laws, budgets, and compliance plans, 
there is no uniformity in the character of these initial 
obligations, because of the varying provisions of the codes 
and the varying structure of the several industries. Some 
code authorities in well-organized and concentrated in- 
dustries have rapidly prepared themselves for the con- 
tinuing duties, but the much more widespread experience 
has been that the phase of organization has been extended 
into many months of harassing preliminaries. 

The special duties of code authorities arise in part from 
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certain demands of the NRA for information not avail- 
able during code negotiations. Thus the cotton garment 
code authority was required to make a series of special 
studies, such as the relation of North-South wage differ- 
entials to costs of living and the effect of the 40-hour 
week on employment. Special studies in various indus- 
tries cover such topics as productive capacity, hazardous 
occupations, wage differentials, imports, and other topics 
designed to throw light on the operation of the code or 
to exhibit the problems of the industry more clearly. 
Other special investigations are provided for in codes at 
the instance of the industries involved. For example, in 
many industries there is the desire for more or less 
elaborate marketing plans which were not permitted to 
get into codes, but which code authorities are authorized 
to prepare and submit for later consideration. 

These special duties merge into the continuing func- 
tions in the sense that every code authority is charged in 
a general way with the duty of studying the operation of 
the code and proposing modifications. The general func- 
tion is whatever may be implied by the phrase “industry 
planning.” There is, however, a wide range of specific 
continuing duties. 

What code authorities are obligated to administer are 
the specific terms of particular codes. It is therefore diffi- 
cult to speak in a general way about code administration. 
The problems presented to each code authority are in 
greater or lesser degree unique. The same provisions In 
different codes may be accompanied by entirely unlike 
administrative problems. Thus to devise and secure ad- 
herence to a system of uniform accounting may be rela- 
tively simple In one industry and entirely impossible in 
another. The range of administrative agenda differs from 
code to code. A few of the simplest codes require little 
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more than the maintenance of certain wage and hour 
provisions and the reporting of statistics, while others 
require administration of systems of accounting, price 
reporting, price fixing, production control, and so on, and 
necessitate the most intensive fact-finding studies. 

The same general functions call for varying elaborate- 
ness of organization. For example, in some industries 
statistical reporting requires a large and highly trained 
staff, and in others very little work or skill. In some cases 
the code authority has organized its own technical staff, 
in others delegated such work to a trade association, and 
in others employed the services of an outside agency. 
Similarly, no general statements are possible with respect 
to the character of the internal organization for purposes 
of supervising the operation of accounting systems, oper- 
ating price-reporting systems, inventing cost formulas, 
educating the members of the industries in their interests 
and duties, and so on. It can, however, be seen that if a 
code authority in an important industry is organized for 
the full performance of its functions, the administrative 
staff must contain a number of expertly trained executives 
and staffs of considerable size. In declining scale of im- 
portance the organizations trail off at the other end to 
petty codes in the small office of some professional trade 
association manager. 

THE MEMBERSHIP OF CODE AUTHORITIES 

The NRA has followed the principle that a code 
authority shall consist of members properly representa- 
tive of the underlying business interests in the industry, 
except in a small minority of cases where labor is also 
represented. To secure this result the NRA has in a 
majority of instances allocated controlling power to trade 
associations, usually, however, providing for an elected 
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non-association minority. In a smaller number of in- 
stances the code authority is constituted mainly by elec- 
tions. To the voting members thus selected is added one 
or more administration members appointed by the NRA. 

Code Authorities and Trade Associations 

It was at the start considered axiomatic at the NRA 
that agencies for code administration should be closely 
related to, if not identical with, voluntary trade associa- 
tion organizations. Any careful thought upon the rela- 
tionship between trade associations and code authorities 
was, however, very belated. Initially it would appear that 
the various strong associations which applied for early 
codes were thought of as being in themselves the appro- 
priate administrative agencies. As the code-making proc- 
ess continued, it became increasingly clear that in a large 
majority of instances no sufficiently representative and 
reputable association existed to which could be exclu- 
sively delegated the function of administering a body of 
law. It therefore became necessary to define the functions 
of code authorities and to set them up as something other 
than the creatures or alter egos of trade associations. As- 
sociations were, it is true, in a majority of instances given 
an important representation on such bodies. But in only 
about one code out of four is the membership of a code 
authority exclusively dictated by a trade association. 

■ The failure of associations and code authorities to have 
quite the same underlying constituency has created some 
difficulties in defining the appropriate range of activities 
of each. For example, many associations promoted sta- 
tistical reporting services and had expert accounting staffs 
for the education of their membership in uniform ac- 
counting procedure. They also engaged in trade promo- 
tion activities, political lobbying, and technical research. 
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Statistical service is a necessary adjunct of code adminis- 
tration, while trade promotion is distinctly outside the 
appropriate sphere of code authority action. In many 
instances code authorities have merely utilized and paid 
for the technical services of trade associations. There has, 
however been a distinct tendency for them to set up their 
own agencies, in some cases taking over and developing 
an existing trade association department. This tendency 
of course narrows the scope of trade association action, 
and by making the code authority the primary represen- 
tative agency of the industry is thought to threaten the 
existence of many trade associations. It is feared that the 
functions still performed by the associations will not be 
sufficiently important to the industry to attract a large 
voluntary dues-paying membership. 

In some instances there is the opposite fear that the 
code authority, by being largely the creature of an asso- 
ciation, will not be adequately representative of the 
industry. This situation has disruptive possibilities, par- 
ticularly in industries where there has eristed a strong 
non-association or anti-association element. 

From the start the practice developed among some 
code authorities and trade associations of using the code 
as a means of “forcing” the growth of membership in 
associations. In some instances this amounted to nothing 
more than attempting to persuade members of the in- 
dustry that full benefits under the code were only attain- 
able if they were members of the correlative trade asso- 
ciation. Various degrees of misrepresentation developed. 
This sometimes arose out of the misapprehensions of 
assodatlon offidals or code authority members. But the 
latter sometimes took advantage of the ignorance and 
mental confusion of members of the industry. Mis- 
representation reached the point of suggesting, if not 
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stating, that members of the industry were required to 
join the association if they wished to participate in ben- 
efits under the code. The abuses in a considerable degree 
were associated with regional associations and subordinate 
code agencies rather than with national associations or 
code authorities. From scanty information one cannot 
estimate the extent of such practices, nor generalize much 
about the occasion for them. They appear, however, to 
have developed particularly in industries where the 
members were of a type to be ill informed, and in con- 
nection with associations relatively weak numerically and 
in need of funds, or those of chronic ill repute. The 
sporadic appearance of such manifestations is partly to 
be explained only in terms of the varying standards of 
ethical practice followed by trade association officials. 

Quite apart from any abuse of power, the working out 
of a satisfactory modus vivendi between associations and 
code authorities is commonly attended by difficulties, in- 
volving allocation of functions and personnel, methods 
of financing, distribution of expenses, and so on. During 
the early months of a large number of codes problems 
of this sort were very confusing to all persons involved, 
including officials of the NRA who had not themselves 
clearly foreseen their character. The trade association 
division which was set up within NRA primarily to deal 
with such questions was largely abortive, since the prob- 
lems were at the start of a detailed sort which were diffi- 
cult to generalize. The perplexing problems of organiz- 
ing and defining the functions of code authorities con- 
tinued to be on the hands of deputy administrators. The 
question of trade association functions sank into the back- 
ground, and only gradually as code authorities found 
their feet were they able to give careful scrutiny to the 
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problems of mutual adjustment. The process of clarifica- 
tion was hastened by the code authority budget rules 
which were promulgated in the spring of 1934. Since 
each code authority had to submit a budget for approval 
by NRA it had in the first instance to define the intended 
scope of its activities. This in turn compelled NRA to 
attempt some clarification of its thinking upon what code 
authorities could and could not do. 

There still exists, however, no uniformity concerning 
the manner of adjustment of functions. Some associations 
have curtailed their activities to the scope of code author- 
ity functions and the two have become in effect identical 
bodies. Some code authorities on the other hand maintain 
only skeleton organizations and farm out their functions 
to associations for a fee. Many code authorities hire the 
services of the same professional management concerns 
which have previously acted for the associations. Such a 
concern is then acting for an association in certain capaci- 
ties and for the correlative code authority in other 
capacities. The various types of adjustment have been 
too numerous to describe in any general way. The prob- 
lem is in many instances a continuing one, with the 
ultimate outcome undiscernible. As in so many other 
matters concerning NRA, the uncertainties about the 
permanence of NRA prevent a solution. Associations 
which otherwise might willingly change their scope in 
adjustment to the code authority face the possibility that 
by doing so they may in another year find the code au- 
thority gone, their own organizations disrupted, and the 
industry left in a highly disorganized state. It is there- 
fore not to be expected that definitive adjustments will 
be made in many industries until the future of the NRA 
is made definitive. 
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The Basis of Representation 

The only problem of code authority personnel with 
which the NRA has concerned itself is that of securing 
a membership properly representative of the business 
elements in the industry. The problems in connection 
therewith are on the whole analogous to those which were 
discussed earlier in connection with the representative 
character of the committees applying for codes. Very 
few industries, as defined in codes, are so homogeneous 
that factional interests are not present. On code au- 
thorities the non-association minority is likely to rep- 
resent such an interest. Under the more comprehensive 
codes, the factional interests are commonly more nu- 
merous. In a sense the principle of code authority mem- 
bership is that representation should be given to each 
element of the industry or trade which merits recognition. 
The actual membership under most codes is, however, a 
very rough approximation to this ideal. Associations are 
taken as units, and no recognition given to the existence 
of factions within associations. When, therefore, the 
officials of an association are the dominant element, as. 
they are under a large majority of codes, the principle 
of control deviates somewhat from the political principle 
of majority rule, being rather that of a majority of a 
majority, and in some instances a majority of a minority. 
Non-association minorities also are commonly accepted 
as units, without regard to the disparate elements therein. 
And where code authorities are elected, it is commonly 
by the industry at large, establishing majority rule re- 
gardless of factions and possibly without representation 
of minorities. 

Under the more intricate codes, well-defined interest 
groups are usually recognized. Thus chain stores and 
mail-order houses have representation on the retail trade' 
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code authority. The several associations representing 
product groups under the cotton garment code are each 
represented. But in such instances representation com- 
monly goes no further than recognition of a number of 
associations. 

The basis of representation is made more difficult to 
define by reason of having to consider both the number 
of members of an industry and their respective contribu- 
tions to its output. Thus, quite typically, an association 
will include a minority of the members of an industry, 
but will account for a majority of the value product. 
There are such extreme instances as an association with 
10 per cent of the membership and 90 per cent of the 
output of an industry. In the example just mentioned, the 
association was made the sole authority for one division 
of the lumber code. Where the size of a minority of a 
code authority was to be determined, the tendency has 
been to give primary weight to dollar volume. On the 
other hand, some electoral plans have been devised which 
deviate strongly toward greater recognition of the demo- 
cratic principle. Concerning problems of devising and 
supervising electoral procedures no mention need be 
made. The plans appear to have worked out with less 
friction and dissatisfaction than might have been antici- 
pated. Ail such problems occur within the existing frame- 
work, based on the principle of sole representation of 
business interests. 

This principle has not gone unchallenged, and the 
basic challenge has derived from certain concepts fostered 
by the NRA itself. In the making of codes the three 
advisory boards were conceived to represent “pressure 
groups.” The deputy administrators served in a dual 
role, as protectors of basic NRA policies and as umpires 
in a conflict of interests, and on the whole more the latter 
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than the former. A code is thought of as a compromise 
product, adjusting the interest of the various parties at 
interest. Out of the same line of thought derives the pro- 
posal to place labor members and consumer members on 
code authorities. The idea of pressure groups is carried 
from the field of code making to that of code adminis- 
tration. Given even minority representation it is con- 
ceived that the interests of these groups could be kept 
continuously in sight and the danger that codes become 
merely collusive agencies of profit seeking minimized. 

The official view of the functions of pressure groups 
has not, however, gone so far, and with a few exceptions 
no provision has been made for any group representa- 
tion on code authorities other than that of the business 
interests involved. The administration member, backed 
by the NRA organization, has been clothed with all the 
responsibilities of protecting the public interest against 
abuses of power by the code authority. The few instances 
of labor representation derive from labor’s bargaining 
power, and not from any policy of the NRA. 

The theory of pressure groups has impregnated the 
administrative structure to the degree that the adminis- 
tration members of each code authority are supposed to 
have a labor adviser and a consumers’ adviser, with access 
to all code authority records and the right to be heard at 
code authority meetings. This set-up, first promulgated 
in January 1934 and repeated in official pronouncements 
from time to time, has never been made effective. Such 
proposals as the Consumers’ Advisory Board has made 
to put it into effect have been largely ignored or vetoed. 
The Labor Advisory Board has never pressed for the 
appointment of labor advisers. It takes the view that 
labor interests should be directly represented on code 
authorities and refuses to compromise that principle by 
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accepting what it regards as an evasive half-recognition 
of labor’s interest in the administration of codes. There 
is evidence that the responsible officials of NRA, during 
the tenure of General J ohnson at least, were actively op- 
posed to the appointment of such advisers, and no evi- 
dence that any one outside the Consumers’ Advisory 
Board had the slightest interest in pressing the matter to 
effective completion. This aspect of code administration 
may therefore be set down as a matter of administrative 
dead wood or window dressing. 

The issue is really much more fundamental than its 
casual treatment by the NRA might indicate. Its char- 
acter is sharply seen in the more extreme proposal that 
code authorities be composed equally of representatives 
of business interests, labor, and consumers, with a public 
chairman. This proposal sharply challenges the concep- 
tion of “industrial self-government” which the present 
form of code authority supports. It presents the view that 
if industry is to be organized collectively, it must be de- 
fined as including all the groups at interest, and not 
merely the single group concerned with making a pecu- 
niary gain from industrial operations. There is great 
force in this contention. It recognizes what is true, that 
under the aggregate terms of codes as they now exist 
there resides a considerable power to restrict the pro- 
ductivity of the economic system to the detriment of the 
population dependent thereon in their roles both as 
workers and consumers, so long as such powers exist. 
It is very difficult to defend the present basis of represen- 
tation in the hands of the only persons to whose interest 
it may be to restrict productive activity. This is even 
more true if public officials, as has tended to be the case, 
condone or favor such action. 

The issue is thus seen to be twofold in character. One 
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question is whether powers which could be used to pro- 
duce “contrived scarcity,” detrimentally to the public 
interest, should be permitted to exist. The other is, given 
the existence of such powers, under what form of admin- 
istration the potentially detrimental consequences can be 
prevented. The particular proposal under discussion — 
a ti-ipartate agency composed equally of labor, industry, 
and consumer representatives — ^is directed to the second 
of these questions. What is implied is that, in collective 
control of industries, other principles than those of busi- 
ness enterprise must be controlling. The threat to the 
powers of the business community thus implied is so great 
that it might easily prefer to scuttle the ship of formal 
self-government rather than divide authority on the 
bridge. 

In the form proposed this threat is not serious nor 
imminent. It arises in another form, however, in connec- 
tion with the character of the supervision to be exercised 
by the NRA over code authorities, discussed in Chap- 
ter IX. If powers such as the codes create are continued, 
there is every reason to suppose that the character of 
the governing bodies will remain the subject of con- 
tinuing agitation. 

THE ORGANIZATION AND IMPLEMENTATION OF 
CODE AUTHORITIES 

Late in the autumn of 1933, after a considerable 
number of codes had been approved, it became apparent 
within the NRA that the setting up of a fully qualified 
code authority would in many cases not be easily accom- 
plished. The process of organizing code authorities went 
forward at a slow rate, and the many perplexities and 
conflicts of the industries involved were thrown back into 
the laps of the deputy administrators responsible for 
the codes at the NRA. The NRA was not well organ- 
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ized for such problems, since the administrative organi- 
zation was still built mainly on the principle of expediting 
proposed codes rather than perfecting the administration 
of approved codes. The early procedure for facilitating 
effective organization was haphazard, differing from 
deputy to deputy, and division to division. 

Effecting an Organization 

Belatedly recognizing the magnitude of the problem 
of code authority organization, the NRA took halting 
steps toward doing something about it.“ During early 
1934 counsels within the NRA were so divided upon the 
proper relationships of the NRA to code authority activ- 
ities that very slow progress was made even in drawing 
up instructions for code authorities. At one extreme were 
those who felt that code authorities should be agencies of 
a real “industrial self-government” almost independent 
of governmental oversight j at the other extreme were 
those favoring extensive governmental oversight and 
regulation. Special controversies existed with respect to 
the administration of labor relationships, the extent of 
required statistical reporting, and a variety of other 
topics. All this was to the detriment of a clear-cut state- 
ment of policy and procedure. The consequence was the 
omission from early instructions of all reference to cer- 
tain vital aspects of code administration. 

It was not until after the code authority conference 
in March 1934, which dramatized the necessity, that any 
serious attention was given to problems of code adminis- 
tration. Divisional administrators were then given staff 
assistants for code authority organization. Also, a separ- 
ate personnel of administration members of code au- 

® The history of the changes in NRA organization for facilitating code 
administration is outlined in Chap. IV, 
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thorities, appointed more or less en masse, were expected 
to assist in perfecting organization under the several 
codes, but turned out to be of relatively minor aid.® 
Though these steps somewhat facilitated the progress of 
organization, detailed assistance to code authorities in 
effecting an organization remained a function of the 
deputy administrators. While some of them were in a 
position to turn their attention primarily to such prob- 
lems, many of these officials were so immersed in code 
making until summer that their attention to code author- 
ity problems was relatively secondary and cursory. 

The situation with respect to code authority organiza- 
tion may be stated in general terms as one in which the 
NRA progressively brought more pressure on code 
groups to hasten their organization, and progressively 
fitted itself to give more aid and guidance to the process ; 
but also one in which the progress of code authority or- 
ganization was primarily dependent upon the initiative 
of the code groups. The NRA seems to have intended 
to rely on private initiative, and only started to concern 
itself actively in the matter as experience disclosed the 
difficulties of many in getting organized. On this account 
it was always much in arrears in the aid and counsel it 
was prepared to give. The delinquency of the NRA 
should not be overstressed, since the major difficulties 
were those inherent in the codes and in the industries to 
which they applied. More effective NRA aid could have 
reduced the initial confusion, but perhaps not have done 
much more. This view is confirmed by the fact that or- 
ganizational difficulties persisted under many codes even 
after the NRA had fitted itself to give more active guid- 
ance. Of a somewhat contrary sort, however, is the fact 

®For full discussion of administration members of code authorities see 
Chap. IX. 
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that, as the NRA gave increasing attention to the matter, 
it began to prescribe stricter requirements and more 
elaborate procedures for authenticating code authorities 
which, however salutary, slowed down the process of 
organization. 

The difficulties were not serious in the case of code 
authorities consisting of well-established trade associa- 
tions. In such instances the executive committee of the 
association could start to function promptly as the code 
authority, with a well-trained trade association official 
as the principal executive officer. These simple cases were 
relatively few. Nevertheless, a number of others pre- 
sented no great difficulty. In industries having responsible 
associations the election of non-association minorities 
could proceed with promptness and little friction where 
the method of election was clearly set forth in the code. 

Other types of situations, however, presented difficul- 
ties or delays of different degrees of magnitude. In some 
cases, the code did not provide in detail for the method 
of electing minority members but required that the code 
committee devise a satisfactory plan and have it approved 
by the Administrator. In other cases friction existed be- 
tween association and non-association members over 
points not clearly defined in the code. In some cases 
w'here the electoral procedure depended upon the tem- 
porary functioning of the original code committee, fac- 
tional quarrels impeded progress. Some associations were 
jerry-built, hastily devised organizations thrown to- 
gether for the purpose of getting a code and ill prepared 
for responsible administrative 'functions. A few were 
little more than the personal vehicles of promoters who 
had assembled the membership for the purpose of getting 
a code under which the promoter anticipated fees or a 
well-paid executive position. A number of codes pro- 
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vided no procedure whatever for selecting a code author- 
ity. This situation arose particularly under codes of 
hitherto unorganized or ill-organized industries, or of 
industries with rival organizations, or in a variety of 
situations in which industries were ill prepared for un- 
dertaking the responsibilities of “self-government.” 

These difficulties were overcome with varying facility, 
except in a troublesome residue of cases where they have 
never been resolved. Typically, a period of months 
elapsed after the approval of a code before it had a prop- 
erly authenticated administrative body. Experience is 
gradually exposing to view a number of codes under 
which it seems improbable that effective organization can 
ever be accomplished. 

Implementation of Code Authorities 

Effecting an organization of a code authority which 
will be recognized as official by the NR A is merely the 
first phase of the problem. Before such bodies can oper- 
ate they have to provide implementation of their func- 
tions, and it is in this second phase that the more serious 
difficulties arise. 

Preliminary requirements. At an earlier point (page 
203) certain formal preliminary steps required by NRA 
were set forth. Within the NRA there exists a formal 
routine procedure covering each of these matters. NRA 
approval or disapproval is commonly a mere ratification 
of actions taken by some subordinate official in the course 
of routine procedure. With respect to such matters each 
code authority approaches the NRA through the avenue 
of the assistant deputy or deputy administrator assigned 
to the particular code. The latter initiates the routine 
which again ends with him, as he transmits the official 
NRA action back to the code authority. In more informal 
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ways the various deputies may be in relatively close con- 
tact with code authorities, the deputy for an industry be- 
ing the person at NRA to whom the members of a code 
authority naturally turn for consultation on questions of 
organization and procedure. 

The other informal ways in which code authorities, or 
individual members, officials, or counsel, contact the 
NRA are not capable of generalized description. On mat- 
ters of importance they may go past the deputy straight 
to a divisional administrator for preliminary consultation. 
They may consult members of the Legal Division or 
discuss labor questions with officials of the Labor Ad- 
visory Board. They may adopt backstairs methods to 
reach the higher administrative officials. In large part 
this informal procedure has been used for expeditiously 
settling special problems of organization, inter-code fric- 
tions, and the like, often upon the advice or with the 
intervention of the deputies. Naturally it is subject to 
some abuse based upon personal friendship and “pull,” 
but not to any degree that can be regarded as ‘‘abnormal” 
or notably scandalous. It does, however, occasion depar- 
tures from strict rules of administrative priority and im- 
partiality. 

From the side of code authorities comes continuous 
pressure for greater freedom of action. Having under- 
taken the responsibilities of code administration they tend 
almost universally to take the view that the NRA should 
adopt a procedure of relatively passive supervision. Its 
principal function is commonly thought of as a supple- 
mentary policing agency to assist them in driving recal- 
citrants into line. Perhaps the most annoying thing to 
them about codes and administrative orders is the num- 
ber of things that can only be done “with the approval 
of the Administrator.” This situation imposes upon them 
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the necessity o£ creeping to Washington hat in hand, 
and subj ects them to long-continued administrative de- 
lays within NRA. In practice it places great powers with- 
in the hands of junior officials of the NRA. It is the 
primary source of the complaints against “bureaucracy.” 
For purposes of freeing their hands and permitting dis- 
patch there appears to be some consensus among code 
authorities that codes and administrative orders should 
largely be freed of the phrase “subject to the approval 
of the Administrator,” substituting therefore some such 
phrase as “unless disapproved by the Administrator with- 
in days.” 

The implied remedies which accompany charges of ad- 
ministrative delay are of a highly questionable sort. It 
is implied that NRA should waive supervision in the in- 
terests of speedy code authority organization and action. 
It is further implied that the NRA should accept the 
codes as written and waive further questions of principle 
in the matter of implementation. This pressure for a 
free hand is very heavy, but not easily defensible. One 
reason is that, with exceptions, code authorities are not 
at the outset agencies to be relied upon as proper pub- 
lic agencies for administering a body of law. The other 
reason is that the codes are such defective documents, so 
precipitately drawn, that extremely important matters of 
principle and policy are at stake in the early stages of 
implementation. Given this situation, supervision is 
essential, though by more definite policy decisions and 
improved internal organization at NRA delays might be 
made less serious. 

Budgets. For many code authorities, the delay in ap- 
proval of budgets was initially the most serious of all. 
Not being financed, they were unable to proceed to ac- 
tion. The interim period in which no effective code ad- 
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ministration existed was lengthened. In its first phase the 
budget problem arose out of the multiple coverage of 
codes. Code authorities set about billing assessments to 
all known firms subject to the code. Business men re- 
ceived demands or requests for payment from unexpected 
sources and in undue multiplicity, much to their surprise 
and displeasure. The NRA order^ that a firm was tenta- 
tively to be assessed only by the code authority repre- 
senting its principal line of Business cared for the prob- 
lem in part. On the other hand it created new ones. Some 
code authorities, particularly for small industries, were 
thereby made unable to finance their activities. The 
routine of applications for exemptions from the order 
then kept many code authorities long in doubt concern- 
ing the scope of their collecting power. 

The second phase of the problem was the requirement 
that no assessments could be levied until a budget had 
been approved by NRA. The reason for this was part- 
ly legal, arising out of the very uncertain legal status of 
compulsory assessments. The Legal Division of NRA 
only with difficulty found a procedure which it was pre- 
pared to defend in court. The other reason was the un- 
willingness of NRA to leave the basis of assessment and 
the amount and direction of expenditures to the com- 
plete discretion of code authorities whose competency, 
and in some cases honesty, it had reason to distrust. 

The sudden promulgation of the assessment policy 
created a convergence of budgets upon NRA, and it 
spent the spring and summer of 1934 digging itself out 
from under the heap. After the preliminary rush it has 
still remained impossible to work out satisfactory budget 
plans for a large number of code authorities. As late as 
March 2, 1935 only 298 budgets had been approved 

^ Administrative Order No. X-36, May 26, 1934- 
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under the 550 basic codes then existing, and only 89 
under the 223 supplementary and joint codes. Some of 
the remainder were operating on a voluntary assessment 
plan, but a good many were very slightly operative for 
lack of funds. 

These administrative features make up only part of 
the budget problem. The other is relative to the ability 
of a code authority to collect funds from its underlying 
constituency. For a good many groups, especially those 
previously having well-organized trade associations, 
this has been a very minor problem. They financed them- 
selves voluntarily over the period of administrative de- 
lay, and they have a constituency able and willing to 
stand the expense. Their problem is confined to making 
collections from a recalcitrant minority, without preju- 
dice to their ability to engage in administrative action. 
Some avoid even this necessity by retaining a system of 
voluntary payment. 

Under a great number of codes, however, there exist 
all degrees of unwillingness or inability of the constitu- 
ency to pay, arriving finally at that residue of code au- 
thorities which are unable to collect enough money even 
to effect an operating organization. Several groups of 
starving code authorities may be roughly distinguished. 
There are the very small industrial codes for which ade^ 
quate organization would require a prohibitive rate of 
assessment. There are the smaller codes which require 
regional and local organization, as in the case of the more 
petty retail codes. There are the codes under which mem- 
bers have lost hope of attaining their objectives. And, 
somewhat overlapping the others, there are the codes 
with constituencies essentially unamenable to organiza- 
tion and collective action. 

One of the critical problems facing NRA is that of 
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adjusting code administration to the financial realities. 
There are a considerable number of codes concerning 
which nothing can be done except to liquidate them. Con- 
cerning many of the remainder it is questionable whether 
the money they can raise is sufficient to support even a 
moderately effective administration of the provisions of 
the code. Above these there may be said to exist a gen- 
eral state of relative poverty. Contrary to common 
opinion even the largest budgets are commonly inade- 
quate. The large budgets are mainly for codes requiring 
numerous local agencies, most of which are still financed 
on a basis of slow starvation. 

The budget problem runs head-on into questions both 
of political expediency and of economic policy. On the 
side of expediency the question is how severely the NRA 
will dismantle whole codes or parts of codes to bring 
nominal administrative duties into line with bill-paying 
capacity. The problem merges at points into the general 
compliance problem. To make the nominal NRA struc- 
ture close to the real appears to be not only a proper im- 
mediate objective, but a higher form of expediency than 
temporary but ultimately disastrous face-saving. Eco- 
nomic policy is involved since ability to collect assess- 
ments is partly associated with the existence in codes of 
provisions favored by industries, especially price-control 
devices, which are out of line with present NRA policies. 
It remains to be seen how far code administration can 
be financed if a serious effort is made to put such policies 
into effect through compulsory code revision. 

Sfecid code provisions. The several codes require im- 
plementation appropriate to their particular context. 
Without attempting to display the scope of the problem, 
one may note a few ubiquitous types of provision which 
require special implementation. 
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About 70 per cent o£ the codes make some provision, 
mandatory or permissive, for uniform systems of cost 
finding, usually linked with a rule against selling below 
cost. For a variety of i-easons little progress has been 
made toward installing such systems.® The present situa- 
tion is that only about 6 per cent of the codes providing 
for cost protection have formally authorized systems, 
that almost none of these have operative systems, that a 
large portion of the code authorities have little hope of 
devising administrable systems, and that the higher offi- 
cials of NRA entertain doubts both on the score of feas- 
ibility and of public policy. Since these provisions were 
the cornerstone of the hopes of a large number of ap- 
plicant groups, a revised scope for NRA is clearly or- 
dained by the breakdown in this field. The alternatives 
are a more actively competitive situation or a higher de- 
gree of discretionary administrative control over prices. 

More than half the codes provide for some system of 
o-pen-frice reporting. N 0 statistics are available to indi- 
cate the extent to which they are operative. In the field 
of relatively standardized commodities, many such sys- 
tems have been established. In the fields of lesser stand- 
ardization, however, not only are the technical difficulties 
greater but the resistance to reporting is frequently 
severe. This is especially the case where code provisions 
do not adequately safeguard confidential information. 
During code making there was a stampede to include 
price reporting with little reference to feasibility. Current 
experience is now sorting out both the spheres to which 
it is inherently inapplicable and the administrative 
methods which cannot be successfully used. 

Statistical reporting along lines laid down by the NRA 
is an obligation under every code. The NRA has, how- 

® For discussion of this subject see Chap. XXIII. 
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ever, never promulgated a general scheme of statistical 
reporting for public purposes. Most code authorities are 
also authorized to call for statistical data as a necessary 
adjunct to their function of ^hndustry planning.^^ Under 
a few codes highly competent statistical departments are 
operating and the members of the industry are reporting 
rather fully on payrolls, production, and so forth. But 
on the whole statistical reporting under codes is in a 
highly rudimentary stage. 

A serious weakness with much of the statistical work 
to date is that it has been directed toward proving some- 
thing to the NRA. Thus the cotton garment code author- 
ity wished to prove that the 40-hour week had increased 
employment. The cotton textile code authority wished to 
prove that limitation of machine hours did not threaten 
a scarcity of textile products. So long as code authority 
statistical departments are charged with supporting argu- 
ments to be made to the NRA, they cannot fulfill their 
proper function, which is to present an unbiased account 
of the state and trends of the business situation. Since 
adequate trade statistics are the basis and sine qua non of 
intelligent collective action in industry, the larger func- 
tions of code authorities cannot be developed without 
extensive implementation in this field. Whether, given 
a good statistical service, code administration will oper- 
ate to the public interest must be judged on other 
grounds. Without it the prospects of any useful form 
of industry planning are very dim. 

Experience with the three types of provisions men- 
tioned will sufficiently illustrate the fact that even fully 
authenticated code authorities are only partially, and in 
some cases slightly, prepared to perform the administra- 
tive duties with which they are charged by the codes. 

Organization of subordinate agencies. Given the exist- 
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ing codes, it is quite clear that the administrative or- 
ganization has to be adapted to the structure o£ the in- 
dustries as defined therein. For effective administration 
the code authority must be organized for contact with 
the activities of the individual enterprises subject to the 
code. There are many codes for which this is impossible 
except through subordinate agencies for regions or 
groups. The proliferation of such agencies by the thou- 
sand is therefore^ not an aberration, but a necessity of 
code administration. The essential correctness of pro- 
ceeding to the extensive delegation of authority to minor 
agencies cannot be called into question. Under those 
codes which call for regional or divisional agencies, the 
first primary responsibility of the national code author- 
ity is that of seeing that the subordinate agencies are 
properly organized. Where subordinate bodies are neces- 
sarily the active administrative agencies, code adminis- 
tration can be said to have actively begun only where 
they are on an operative basis. 

All codes requiring local administration were relative- 
ly slow in achieving a full administrative structure. Ex- 
perience, however, was very mixed. A few such as retail 
trade, retail solid fuel, retail and wholesale food and 
groceries, and commercial relief printing (a division of 
the graphic arts code) energetically pushed their local 
organization and were rather fully organized by the sum- 
mer of 1934, though even they have a good deal of mere 
paper organization. Others have lagged, and some have 
made approximately no progress. One reason for relative 
failure is the budget problem, already mentioned. The 
other is the peculiar difficulties of local organization in 
some trades and industries, the trucking industry being 
a peculiarly striking example. To what extent local or- 
ganization is lacking or inoperative in such miscellaneous 
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industries as the various contracting divisions of the con- 
struction code, the retail monument code, the baking 
code, and so on, there is no way of knowing, except by 
detailed examination of developments under each type. 
In a few instances, the attempt to organize locally has 
been given up. And in the service trades, especially those 
deprived of their trade practice provisions, local organi- 
zation is pretty much at a standstill. 

The immediate prospects of a number of codes are 
linked with their inability to effect or finance regional 
organization. On strictly administrative grounds, this 
ranks as one of the most troublesome problems now fac- 
ing the NRA. 

Detailed data concerning the progress of organizing 
divisional agencies is nowhere available. Relatively com- 
plete organization can be reported under a number of 
important codes such as lumber, paper, and others where 
strong underlying trade associations were prepared to 
promote organization. Elsewhere, no estimate can be 
given of the extent of organization, nor any opinion ex- 
pressed concerning the prospects of effective organiza- 
tion. Some evidence, however, exists that many subordi- 
nate groups are in the same situation as some of the in- 
dependent code groups, hampered by problems of financ- 
ing and internal division, or otherwise deterred from 
effecting an organization. 

One difficulty in ascertaining the state of organization 
arises from the diverse ways in which subordinate ad- 
ministration can be carried on. Under a single basic 
code it is possible that at a given time some divisions may 
have supplementary code authorities; some may have 
divisional committees; some may have unofficial ad- 
ministration by trade associations ; and some may have 
no administrative agency. Moreover, some of the agen- 
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cies may act for themselves and others may delegate their 
functions to outside agencies. 

Any general picture of subordinate organization could 
only be drawn up within NRA and this has not yet been 
done. Oddly enough, there was little official interest at 
NRA in assembling such administrative information until 
late in 1934. There has been a steady stream of it into 
the Control Section of NRA, due to the requirement that 
certain agencies be approved by the Administrator as to 
methods of selection and personnel. Most subordinate 
agencies do not, however, require such approval. These 
are also supposed to be reported, but the reporting has 
always been in arrears and no serious effort has been 
made to digest what is reported. Much undigested in- 
formation has been lying in the files, casual in character 
and conforming to no system of administrative reporting. 
By reason of this deficiency the law of the land has in 
some degree been administered by persons and agencies, 
and at places, entirely unknown to any public official. 
Higher officials of the NRA have had no means of sur- 
veying the complicated structure of administrative agen- 
cies which is arising. They have not known the extent 
to which the contemplated structure is or is not in ex- 
istence. These are of course reparable deficiencies. A good 
deal of progress has been made in digesting information 
on regional organization, and the Recovery Board has 
evinced an interest in the assembling of other informa- 
tion. Until recently, however, this has been perhaps the 
worst example of the defective informational service 
within the NRA. 

Sfecial 'problems of jurisdiction. The process of pre- 
paring code authorities for effective action has been im- 
peded by the existence of the various overlappings which 
were displayed in Chapter VI. These were shown to be 
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(a) the multiple coverage of codes over single enter- 
prises, and (b) the indistinct jurisdictional boundaries of 
many of the codes. 

The relation of multifle coverage to code authority 
budgets has already been noted (page 221). The budg- 
etary aspects of the matter are really of minor impor- 
tance. They would have been capable of relatively simple 
administrative adjustment had it not been for the in- 
eptitude of the NRA in failing to foresee and provide 
for the problem before it arose. Other aspects are essen- 
tially more important. 

One of the most serious issues to arise was how to 
adjust the varying wage and hour provisions to the oper- 
ations of a single enterprise. The somewhat indefinite 
NRA policy has been to require classification of workers 
under the several applicable codes, and where this is im- 
possible to apply the provisions most favorable to labor . 
How difficult the technical problems of doing this are 
can only be determined from acquaintance with specific 
plants. The situation has created unfortunate psycho- 
logical repercussions, in that it has been a matter of uni- 
versal annoyance for every business firm to have to at- 
tempt to "make its own adjustments — studying codes, 
studying its operations, uncertain what its obligations are, 
and vainly seeking light and guidance from the code au- 
thority and from NRA. 

A simpler way out would be to permit a particular firm 
to follow the provisions of the code governing its prin- 
cipal line of business with respect to unclassified workers. 
This would greatly simplify the problem for most enter- 
prises. But, however reasonable, it appears to violate the 
codes. It gives rise to strong resistances, especially from 
the labor side, which supports the “most favorable to 
labor” principle. It favors some competitors as against 
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others. Many officials, too, think that when it is to a busi- 
ness man’s interest to do so he would fail to carry out 
his classification of labor as far as he reasonably ought. 

There is no real solution of a strictly administrative 
sort, since the basic defect is in the composite code struc- 
ture. The plain fact is that the delimitation of code 
boundaries does not create proper boundaries within 
which to apply standard labor conditions. Much less con- 
fusion might, however, have prevailed had the NRA 
met the problem at the start with a definite but some- 
what elastic policy decision, capable of some adjustment 
to the various large fields of industry and trade. But on 
such points the NRA was, and is, a split personality. 
While officials charged with retail codes insisted that 
such codes could not be operated except on the basis of 
a single set of labor provisions, the legal officers doubted 
the legality of such a solution, and other responsible 
officials thought it to be unnecessary. On such questions, 
also, the NRA is surrounded by the spears of opposed 
interests on none of which it wishes to impale itself. In 
detail therefore particular situations are dealt with by the 
several administrative officials in non-identical ways for 
similar cases, while in the more troublesome cases which 
reach the higher officials “half-policies” or ad hoc de- 
cisions are applied where the resistances are not too great. 
Preparations for code administration stumbled along un- 
der the burden of such handicaps, leaving both code au- 
thorities and individual enterprises much in doubt con- 
cerning the character of their several responsibilities. 

Other problems of an analogous sort are those relating 
to the other general provisions of codes. The most com- 
mon provisions are those dealing with cost accounting, 
“cost protection,” price reporting, statistical reporting, 
and general trade practices, including merchandising 
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plans. Other important code provisions, but less ubiqui- 
tous, are those relating to price fixing and production 
control. From the point of view of individual enterprises 
subject to numerous codes, some of the problems are 
technically almost as difficult as that of labor classification, 
or would be if they were fully implemented. By reason of 
the slowness of many code authorities in attempting to 
put them into effect, they have not been widely recog- 
nized as creating serious problems for individual enter- 
prises. Moreover, since these are the things for which 
code proponents were almost universally working, they 
arouse less resentment even when troublesome. If and 
when codes are fully implemented, however, some queer 
situations will arise. 

The matter of cost accounting is a striking instance. If 
a company produced products covered by 20 codes, each 
of which required members of the industry to follow a 
costing system set up by the code authority, it would be 
legally obligated to set up 20 such systems. This idea 
has no substance except humor. The problem is not one 
that any one can solve. It is simply an absurd situation 
which the NRA will have to remove. 

Some idea of what might happen under fully imple- 
mented administration of codes may be illustrated by a 
hypothetical company primarily engaged in the manu- 
facture of chemicals and subject to 25 codes, which found 
itself expected to contribute to the support of 15 code 
authorities 5 to apply with respect to different parts of its 
operations 10 sets of maximum hour and 20 sets of 
minimum wage rates; to report statistics to 25 code au- 
thorities; to introduce 14 systems of cost accounting; to 
report prices to 12 code authorities; and to market its 
products under 25 different sets of trade practice rules 
including 5 highly developed merchandising plans. It is 
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not likely that anything of this sort will ever really hap- 
pen. Non-administrable or unduly onerous obligations 
are more likely to be, if not eliminated by NRA, disposed 
of by mere sabotage. 

Another type of perplexity was introduced by the 
executive order® which required that every bidder for a 
government contract certify that he “is complying and 
will continue to comply with each approved code of fair 
competition to which he is subject.” The fact is that very 
few large contractors or manufacturers were able to make 
any very assured declaration to that effect for two rea- 
sons. First, they did not know to what codes they were 
subject. Having found attempts being made to establish 
jurisdiction by a printing code authority because they 
printed their own publicity, by a paper box code authority 
because they made paper containers, or by a lumber code 
authority because they made their own crates, they were 
unable to say what blow would strike next. Second, they 
were not certain that they were living up to all the codes 
which they recognized as applying to them. Or perhaps 
it would be more accurate to say that they were usually 
certain they were not, since they had not discovered how 
to adjust their operations to the diverse labor and trade 
practice provisions of the several applicable codes. The 
problem was further complicated wherever sub-contract- 
ing took place, since original contractors had in effect to 
swear to complete compliance on the part of sub-con- 
tractors. It was necessary even for the most conscientious 
bidders to sign affidavits with fingers crossed and in seri- 
ous trepidation lest they incur future penalties. Though 
described above in the past tense, the problem is not 
ended. It is another one of those which may be expected 
to be rectified in some degree in the course of time, but it 

* Executive Order No. 6646, Mar. 14, 1934. 
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will be in a highly unsatisfactory state so long as the pres- 
ent multiple coverage by numerous diverse codes con- 
tinues. In the outcome it seems likely that the problem 
will not be how particular enterprises can be made to live 
up to all their existing and potential obligations, but 
rather how they can be relieved of many of them. 

No further description of jurisdictional conflicts need 
be made beyond what is already to be found in Chapter 
VI. They need merely to be recalled, as presenting a 
serious obstacle to getting code authorities into the stride 
of their regular duties. 

The early bent of code authorities was to stake out 
broad jurisdictional claims and to appeal to NRA to sup- 
port their claims. NRA officials were hounded by code 
officials asking for official and definitive solution of inter- 
industry questions. Individual enterprises likewise de- 
manded immediate knowledge of their responsibilities 
under the several codes to which they were nominally 
subject. Most of the questions were of minor importance 
and without important economic implications. A few 
attained a major importance, where the interests or habits 
of substantial groups were endangered. 

The petty questions, however insignificant from an 
external view, were not in the aggregate so petty in their 
effect upon the progress of code administration. They 
subjected effective code administration to a delayed start 
and to serious psychological handicaps. They threatened 
to swamp some codes in a morass of ill feeling and ad- 
ministrative delay.^ 

In this atmosphere the mechanism of inter-code co- 

’ In thib connection, it is not a little enlightening to observe that in- 
dustrialists, long contemptuous of the jurisdictional struggles of labor 
unions, are themselves capable of equally bitter conflicts among them- 
selves, sometimes on the strength of clear group interest, sometimes by 
reason only of custom or prejudice. 
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ordinating committees did not flourish, failing the pres- 
ence of reasonable forebearance and patience on the part 
of code officials. Consequently the time of NRA officials 
was much occupied with the attempt to placate the feel- 
ings and settle the disputes of code authorities or to de- 
termine the status of individual enterprises confused by 
the uncertainty and annoyed by the multiplicity of their 
obligations. 

The jurisdictional questions have been of a very 
harassing sort. Officials have often been ill informed as 
to the specific facts, and often indeed there has been no 
reasonable answer, only an arbitrary one, since the prob- 
lems arise out of an irrational code structure. There have 
been many “by guess and by God” quick decisions which 
create new confusions and new fights, and many pro- 
longed delays in making any decision at all. The vast 
mass of “exceptions and exemptions” which has flowed 
out of the NRA is mainly attributable to an attempted 
adjustment to the circumstances of multiple coverage and 
jurisdictional conflict. 

With the passage of time the initial pressure of such 
problems has tended to diminish. Much progress can 
be reported for some codes. On the other hand, the will 
to settle inter-code disputes through co-ordinating ma- 
chinery external to the NRA appears to exist in very 
slight degree. This form of implementation is therefore 
little developed and shows no sign of developing ex- 
tensively. 

The foundation of definite information is far too in- 
substantial to support any confident quantitative state- 
ments of fact concerning the progress of code authority 
organization and implementation. But a few facts, mainly 
qualitative, are entirely clear. ( i ) There are codes for 
which code authorities cannot be organized. These are 



CODE ADMINISTRATION 


235 


very few. (2) There are others which, though organized, 
lack the money or the will or power to perform their 
functions at all adequately. These are relatively numer- 
ous. (3) Full implementation exists under very few 
codes. (4) Most codes contain provisions incapable of 
implementation or administrative supervision. (5) The 
phase of preliminary organization and implementation 
occupied so long a period for most code" authorides that 
experience in the actual performance of administrative 
duties is still very limited. (6) The delays in organiza- 
tion have made subsequent administration much more 
difficult. 

ROUTINE ADMINISTRATION 

The basic data for a study of code administration con- 
sist of the particular activities of particular administra- 
tive agencies engaged in attempting to perform par- 
ticular functions prescribed by particular codes. No one 
is in a position to generalize from a comprehensive 
knowledge of that range of data. Such general comments 
as follow must therefore be understood to derive from 
highly fragmentary knowledge. This is a lesser handi- 
cap than might be supposed, since such information as 
accrues shows that the problems of code administration 
fall into fairly clear-cut categories. The typical problems 
can therefore be stated quite confidently. 

The Code Authority Outlook 

The code authority outlook is dominated by the pri- 
mary purpose of mitigating the severity of competition. 
Since this is the purpose of codes, as seen by the pro- 
ponents thereof, the first and most obvious duty is that 
of effecting general compliance with the terms of the 
code. The assiduousness of code authorities in pursuing 
this duty is the first test of their competency. 
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In the second place, an examination of the activities 
of any code authority almost always discloses that pri- 
mary emphasis is placed upon one or two lines of col- 
lective action which are deemed by the industry to be 
of special importance. What these lines are can usually 
be discovered by access to code authority minutes where 
available, by analysis of the activity of code authority 
staffs, by reading of trade journals, and by persona^ 
contacts with responsible officials. Thus, under the ferti- 
lizer code, primary emphasis is put upon the operation 
of the open-price reporting system. The active interest 
of the commercial relief-printing code authority is the 
introduction and maintenance of rules for minimum price 
determination. The lumber code authority and its sub- 
ordinate bodies devote themselves to price fixing and pro- 
duction allocation (or did, until their price-fixing powers 
were stayed). The cotton textile code authority is pri- 
marily interested in limitation of machine hours. 

This may be generalized into the statement that each 
code authority has one or two pet devices for supporting 
the price structure, and that its activities focus thereon. 
Complaints of non-compliance which come in from mem- 
bers are of course subject to routine investigation and 
adjustment. But the active search for non-compliance is 
usually reserved for the critically important provisions. 
Though perhaps on insufficient evidence, it seems pos- 
sible to place code authorities in three groups, according 
as their primary interest is in price reporting, “cost pro- 
tection,” or wage and hour maintenance, the last being 
a relatively small group. 

Once the initial problems of organization are past, 
many code authorities are able almost to retire from ac- 
tive duty. They can turn over policing and technical 
duties to an employed staff, or delegate them to an out- 
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side agency. There are probably scores of code authorities 
whose members have little more than nominal duties. 
This is especially the case under small codes where, with 
a limited membership in the industry, administration 
is almost confined to routine reports, bulletins, and long- 
distance telephone calls. A high degree of attention to 
continuing administrative functions is a characteristic only 
of those code authorities which possess considerable scope 
for discretionary action, or which are required continu- 
ously to adjust serious conflicts of interest. The actual 
degree to which code authorities turn over routine ad- 
ministration to an employed staff depends perhaps as 
much upon personal factors as upon the objective char- 
acter of the duties. A very typical outcome is that re- 
sponsibility is drawn into the hands of one man who 
may be the chairman of the code authority, or one of its 
members, or its legal counsel, or its executive secretary 
or other employed agent. 

Local Administration 

For reasons of many diflFerent sorts, local code ad- 
ministration is in a highly precarious situation. The NRA 
is thoroughly alive to the problem, and is promoting 
negotiations toward attaining a simplified structure of 
local agencies. This attempt is directed not merely to a 
solution of the budgetary difficulty, but also to achieving 
greater uniformity in code provisions. Under present 
conditions of multiple coverage there can be little doubt 
that local establishments are disregarding the terms of 
codes covering their minor operations, whatever the de- 
gree of compliance with major codes. Whether the separ- 
atist tendencies which account for all the separate codes 
can be overcome is highly doubtful. But if they cannot. 
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local adherence to the terms of codes will never be effec- 
tively enforced through code machinery. 

Another general aspect of local administration turns 
upon labor provisions of codes. For the most part local 
trades have no basis of labor relationships upon which to 
build a system of voluntary agencies for the adjustment 
of labor complaints. It therefore appears that almost the 
whole responsibility for labor compliance activities will 
remain, where it now is, with the local compliance agen- 
cies of the NRA or of tKe regional labor boards, unless 
some sort of local trades councils with labor representa- 
tion can be developed — an outcome which there is no 
present reason to anticipate. In consequence, though local 
agencies maybe expected to have some grist of labor com- 
plaints laid by employers against competitors, their ac- 
tivities may be expected to center on the observance of 
the trade practice provisions of codes. On this plane, the 
prospects of local administration vary from code to code 
depending upon the character of the provisions, the in- 
terest of the several constituencies therein, and the qual- 
ity of the local agents. 

It is impossible to display here the unique array of 
provisions of the several types of codes. A few special 
problems may, however, be distinguished. Most retailing 
codes, beyond labor and store-hour provisions, are main- 
ly devoted to general merchandising practices with little 
attempt at price control. A critical rule in most such codes 
is, however, one against settling below invoice cost plus 
some stated per cent for overhead. Such a provision is 
clearly non-administrable. What it does do is to permit 
examination of invoices in cases of strikingly low prices, 
and therefore make possible elimination of “loss-leader” 
tactics. The probability of local compliance rests very 
much upon whether the local constituency is sufficiently 
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interested in the provisions to give real support to local 
agencies. Different types of retail outlet have different 
interests in the rules, and the problem is that of keeping 
recalcitrant minorities from becoming majorities. 

Codes for more specialized types of retailing contain 
provisions of more critical importance. This is particular- 
ly true of those like retail solid fuel which provide for 
minimum price determination. This is the focus of the 
entire interest in the code. Given this provision, the trade 
is prepared to finance itself amply to provide extensive 
inspection of operations. Situations of this sort are, how- 
ever, precarious in two ways. In the first place, if, as 
seems possible, NRA policy against price fixing material- 
izes into actually taking such provisions out of codes, the 
prospect is that no serious effort will be made to ad- 
minister the code. In the second place, fixed prices may 
be a standing invitation to new competition, to the detri- 
ment of existing enterprises. Another aspect of such pro- 
visions is that they invite administrative abuse. Some 
local agencies are so intent upon maintaining adherence 
to prices that they are rather less than squeamish in the 
methods of enforcement which they apply. 

What has just been said applies with equal force to 
most of the codes for the local service trades. The clean- 
ing and dyeing code illustrates the precarious situation 
of local price fixing, as well as the lapse of interest in 
code administration when it is withdrawn, A whole group 
of service codes from which the trade practice provisions 
have been removed are marked by almost complete lack 
of voluntary effort at enforcement. 

Early experience under most retail and service codes 
has not been conducive to later effectiveness. Codes went 
into effect and for months the code authority was fully 
occupied in merely organizing the mechanics of a nation- 
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wide local organization. Meantime complaints of viola- 
tion merely accrued, clogging the compliance machinery 
of NRA. The failure of complaints to be promptly dis- 
posed of undercut local supporting sentiment and played 
into the hands of dissenting merchants. Many merchants 
also became confused and impatient over the demands for 
assessment or claims of authority from various code au- 
thorities. The whole scheme tended to fall into disrepute. 
The code authority thereupon was faced with the peculi- 
arly difficult task of resuscitating a dying sentiment of 
support as its organizational activities reached from com- 
munity to community. No one can presume to estimate 
the extent to which this sort of development has taken 
place throughout the numberless localities of the United 
States. It is, however, known to be sufficiently widespread 
to have started many local agencies upon the perform- 
ance of their duties under a heavy handicap. 

Quite apart from the intrinsic difficulties of organiz- 
ing for local code administration, this result in part de- 
rived from a failure of imagination at the NRA. Pend- 
ing the readiness of local code agencies to function, no 
local NRA agency held the fort. The NRA local com- 
pliance boards, or alternative agencies, might have been 
maintained in a position of real prestige and power. 
^^Policy” announcements, ambiguous in terms and mis- 
interpreted by the press, were confusing. The inherent 
difficulties of doing retail business under a multiplicity of 
codes, if realized, were not remedied. The multiple 
assessment tangle was unnecessarily permitted to spread 
resentment and confusion. Merchants were left com- 
pletely in the dark on how to adjust themselves to 
multiple labor provisions. Certain special doubts about 
the legality of local regulations also militated against 
conformity. These considerations of course have an ap- 
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plication wider than the local trades. But it was the latter 
which were furthest removed from knowledge of what 
went on at Washington, and least accessible either to 
NRA or to their own code authorities. 

In view of such considerations it would be foolish to 
be optimistic about the effective enforcement of most 
of the retail and service codes. In the field of NRA poli- 
tics the matter is of great importance, since it is in its 
retail manifestations that the public at large comes most 
directly into contact with the NRA and any decided 
weakness at that point forebodes a weakening of the 
popular support upon which the effectiveness of the 
NRA program rests. 

In more fundamental terms the problem of enforce- 
ment is secondary to a more important one. Among high 
officials of the NRA there has always existed a strong 
doubt whether the code system ought to have been ex- 
tended to local trade at all. Experience with such codes 
has strengthened rather than mitigated the doubt. There 
is a clear tendency to beat a retreat in this field by way of 
attempting to simplify the terms of such codes and in 
some degree to combine them. In some instances the 
primary question is whether the code shall be retained 
at all. 

The internal NRA situation on this point during the 
spring and summer of 1934 was very interesting, illus- 
trating the astonishing capacity of the NRA to be travel- 
ing in one direction while its official thinking was 
moving in another. The code-making machine went re- 
lentlessly ahead grinding out more of the same, simul- 
taneously with the development of an almost universal 
private belief among the responsible officials that the re- 
sulting codes were undesirable and non-administrable. 
(This is analogous to the way in which it continued to 
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grind out petty product codes long after they were con- 
sidered to be undesirable.) One difficulty with NR A 
treatment of the problems of local trade arises out of the 
fact that, though half of the coverage of NRA codes lies 
in this field, hardly any of the staff has had any intimate 
acquaintance with the problems of the distributive and 
service trades. The administrative difficulties that have 
arisen have tended to give rise to mass disillusionment 
and defeatism among NRA officials. 

Altogether, the future of retail and service codes is 
left in a highly problematical position. Will NRA aban- 
don them, or some of them? Will they be amalgamated? 
Is local enforcement feasible on any terms? Will NRA 
policy, averse to price control, cause the content of some 
of them to be radically altered? If so, will the groups 
involved try to enforce the remaining provisions? Will 
the courts uphold the right of the government to regulate 
local trade? Such are some of the many uncertainties. In 
any event effective local administration is in prospect for 
no more than a few of the many retail and service codes. 

Other Fields of Administration 

It will not be possible to present detailed evidence 
concerning the state of code administration in the many 
fields where it is proceeding. The character of the prob- 
lems and some idea of the prospects may, however, be 
gained from a few briefly stated illustrations, grouped 
under two headings: natural resource codes and manu- 
facturing codes. 

Natural resource codes. No codes present more difficult 
administrative problems than those of the petroleum, 
coal, and lumber industries. All are widely scattered, 
cover thousands of operators, and contain special price- 
fijdng features, and in the case of petroleum and lumber 
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provide for production control. The character of these 
codes differentiates them from most others by indicating 
an intent to pursue collective control further than else- 
where, for what are possibly very sound reasons of public 
policy. 

The only one of the three in which the administrative 
means have been constructed on a scale realistically ad- 
justed to the magnitude of the task attempted is the 
petroleum code. In this case responsibility has been re- 
moved from the NRA to a separate bureau.® 

From the industry's point of view, great improve- 
ments were achieved under the bituminous coal code, and 
both wage compliance and price control have been more 
successful than might have been anticipated. The Plan- 
ning Committee for Mineral Policy of the National Re- 
sources Board makes the following review: 

Despite numerous criticisms, the code has achieved a great 
measure of success. Criticisms of delay on the oife hand and of 
over-hasty action on the other are natural in so new and so large 
an undertaking. Complaints of discrimination are heard from 
individual producers. Correlating price differentials between 
competing districts has proved difficult. Evasions threaten to 
reach grave proportions unless the power to force compliance is 
upheld by the courts. Yet in comparison with the competitive 
chaos which preceded it, the code is a great achievement.® 

Less sympathetic opinions, often deriving from direct 
experience, emphasize the weaknesses which the com- 
mittee mentions. 

The evidence appears conclusive, however, that the 
powers and means now available are inadequate to keep 

® A special study of the petroleum industry under its code is being- made 
at The Brookings Institution, which makes it desirable to reserve com- 
ment. 

® National Resources Board, J Refort on Natio 7 ial Planning mid Pub- 
lic Works in Relation to 'Natural Resources, 1935, Pt. IV, pp. 402-03. 
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the forces of competition under restraint on a continuing 
basis. The code, therefore, is a half-way house from 
which it is possible to go on or to return. Since it is im- 
probable that the coal industry will be thrown back into 
dependence upon an open market, the present stage of 
code administration may well be merely an interim stage 
in a process of developing organization in which the 
exercise of collective power will go far beyond that pro- 
vided in the code. 

Under these circumstances a subtle struggle for power 
is going on. Code authorities are seeking to gain more 
definitive powers to discipline members of the industry. 
They are also attempting to minimize the degree of gov- 
ernment supervision. A very disturbing philosophy is 
abroad that the exercise of even greater monopolistic 
powers than those now possessed should be permitted, 
backed up by even greater exercise of coercion. The NRA 
philosophy and procedure are being shown to be inher- 
ently inapplicable to the problems of ^Regimenting” the 
coal industry with due regard for the public interest. 
What actual changes in the' forms of control are likely 
" to emerge, it is useless to prognosticate. But it can be 
said without question that no foundation of agreement 
has been laid for proper relationship between the gov- 
ernment and the industry. 

The prospects for the lumber industry are even more 
problematical. There is no crystallized opinion in favor 
of further government intervention, and the character- 
istics of the industry are highly unpropitious for success 
ful market control, except in certain specific products, 
due to the great variety of products, the large number 
and scattered location of business units, and the intri- 
cate pattern of competitive relationships. The price-con- 
trol provisions have already broken down and been aban- 
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doned in some divisions. Production control, relatively 
much more successful, is still in a precarious situation, 
and the habit of wage compliance is far from being well 
established, especially in the South. No public policy 
exists and no well-laid plan is current for the effective 
maintenance of collective action on an extensive scale. 
On the scale introduced by the code itself, the prospect 
is for reversion to a relatively complete competitive situ- 
ation, except as certain branches of the industry are more 
amenable to control. 

Copper and other lesser minerals marked by a high 
degree of business concentration have unique character- 
istics which nothing in the philosophy of the NRA. quite 
touches. They represent fields well adapted to cartelliza- 
tion, and have in the past exhibited a strong tendency 
toward monopoly. Their codes touch only their immedi- 
ate difficulties in relation to their markets, and cannot 
be said to touch the major problems of public policy with 
respect to industries of this type. 

When one looks at such industries, and particularly 
coal, it becomes apparent how ill conceived it is to have 
the administrative mechanism relating to them a mere 
part of the whole overwhelming complex of the NRA.. 
The duties involved are not to be stated in those simple 
NRA concepts of re-employment and fair trade practices. 
What is involved is the reconstruction of the forms of 
control in large areas of American industry. This Is not 
a function that can properly be delegated with primary 
authority to ^Self-governing” groups, since a whole 
series of issues of public policy are raised by any pro- 
posed lines of development. Higher NRA officials can- 
not consider these issues in odd moments of respite from 
a thousand other duties. Nor can such extensive responsi- 
bilities be properly placed on subordinate officials. Every 
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consideration, therefore, dictates that whatever adminis- 
trative responsibility the federal government takes for 
supervising the reconstruction of the natural resource in- 
dustries be removed from the NRA. 

Manufacturing codes. Concerning the large manufac- 
turing groups a good deal of information on administra- 
tion is available. Because of the greater importance 
of their activities the NRA has kept itself relatively well 
informed, and their problems have received some degree 
of publicity. For the most part, well-established associa- 
tions are the responsible agencies and financing is rela- 
tively adequate. Concentrated mass production industries 
like steeP” and automobiles are those least marked by 
compliance difficulties and best equipped for carrying on 
routine administrative duties. What several of these 
codes do is not to settle, but to sharpen, the issues of 
public policy with respect to their operations. Steel and 
cement, for example, are industries wherein the mon- 
opolistic teitdencies are very strong, and their codes make 
concessions to these tendencies. However effective the 
administration under the code, in terms of public policy 
the administrative organization must be regarded as un- 
stable, since it appears highly improbable that quasi-' 
monopolistic organization can be facilitated by the gov- 
ernment without developing correlative public means of 
control. The real policy decision has therefore yet to be 
made between depriving these industries of powers which 
they now have, or extending them subject to public 
supervision. 

Other large manufacturing industries of a more highly 
competitive character have been affected in important 

A special study of the steel industry under its code is being made by 
the Bureau of Business Research of the University of Pittsburgh in con- 
junction with The Brookings Institution. 
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ways which, while they are properly discussed under the 
heading of economic consequences, directly afFect ad- 
ministrative action. Of this sort is the disturbing char- 
acter of the wage differentials under the boot and shoe 
code, which has grave consequences for the compliance 
situation and for the interest of members of the industry 
in the effective continuance of the code. 

The cotton textile code is one of those entailing most 
active administrative attention, and is a particularly good 
illustration of the interest of code authorities in particular 
objectives, in this instance limitation of machine hours. 
This code also illustrates very well the strong and weak 
points of code organization. The weakness here is in- 
tense absorption in the current market situation and ac- 
tion with respect to it of a very questionable sort, with a 
correlative neglect of the more fundamental study of the 
industry’s problems and the issues of public interest con- 
nected therewith. The strength is in some degree deriva- 
tive from the weakness. A foundation of greater knowl- 
edge of the industry is being laid upon which to formu- 
late a more permanent policy with respect to the forms 
and powers of collective action. Evidence on enforcement 
under this code is not extensive, except to the extent of 
conclusive evidence on the maintenance of much higher 
minimum wage rates than existed before the code and on 
the effectiveness of the machine-hour limitation. The 
concurrent economic consequences in relation to higher 
wage brackets, stretch-out methods, production, and 
prices are the subject of economic studies which cannot 
be reviewed here. As code No. i, the cotton textile code 
has been rather a pet at the NRA, and probably more is 
known about its operation than about that of any other 
important code. For this reason it furnishes a rather in- 
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teresting laboratory for the study of code administration, 
economic consequences, and questions of public policy 
with respect to the ^^taming” of highly competitive in- 
dustries. 

Some of the most active and well-financed code au- 
thorities are in the larger garment industries. Compli- 
ance with labor provisions is the primary desideratum in 
these industries, and one can see by comparing them how 
closely the relative concentration of an industry is corre- 
lated with ease of administrative’ supervision. The rela- 
tive ease of effecting compliance also appears in these in- 
dustries to be closely correlated to the degree of labor 
organization, which has some relationship to geograph- 
ical concentration. The way in which eviden'ce is inter- 
preted permits widely varying judgments concerning 
the degree of administrative efficacy. There is on the one 
hand conclusive evidence of the riddance of the more har- 
rowing sweatshop conditions and on the other evidence 
of widespread deviations from strict compliance with 
labor provisions. Similarly at variance are evidence of 
clique control and hounding of certain elements and evi- 
dence of serious attempts at intelligent industry plan- 
ning. 

Compliance activities in the garment industries are 
much facilitated by the use of NRA labels without which 
no article can be legally sold. The administration of 
labels is through the code authorities, under regulations 
laid down by the NRA. As first administered, the regu- 
lations were very loose and notable abuses of power by 
some code authorities occurred; nor can the situation yet 
be said to be satisfactory. Some code authorities have 
been disposed to regard it as proper to withhold labels, 
and therefore the power to do business, from persons 
they thought were violating the code, without too care- 
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ful a regard for all the legal niceties. The NRA under 
its regulations frankly admits the principle that using 
labels may combine the function of a method of assess- 
ment with that of a compliance weapon. On both scores 
it is a relatively effective measure though a private trade 
in labels has sprung up which tends to diminish control* 
Officials close to the situation consider it essential both 
for financing and enforcing these codes. Certainly it 
places them in a very advantageous position as compared 
with other codes. Nevertheless, the use of labels as an. 
instrument of compliance raises very grave questions both 
of legality and of public policy. The power to deprive 
an enterprise of the right to do business is not a power 
to be bandied about, especially under the direct admin- 
istration of a body made up of competitive rivals. How 
this power can be exercised under any of the powers 
granted in the Recovery Act is one of those mysteries 
of legal interpretation of which an understanding is not 
vouchsafed the lay mind. 

More than half of all codes apply to small product 
manufacturing groups with less than 5,000 employees 
and averaging little more than 1,500. Concerning the 
administration of these codes detailed information is very 
meager. Indirectly, through personal channels, some 
word does, however, come out of this dark hinterland of 
code administration. The reports are extremely varied. 
One knows that there are codes of this sort that are un- 
financed and inoperative. Many of them one knows also 
to be administered from the office of some professional 
trade association executive or lawyer, who may have a 
whole group of them under his charge. For the most 
part, aside from their pre-existing trade association func- 
tions, they have little raison d^etre except price control 
and may be presumed to be operating in that field so 
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far as they are able. Some reports indicate relative satis- 
faction within the industry concerning the state of busi- 
ness under the code. But in any quantitative way it is 
impossible to generalize concerning the extent to which 
such groups are finding it is impossible to achieve their 
objectives, or how seriously they attempt to enforce the 
codes, or how successful they are. 

Some facts are of public record. Of these the most 
important are that practically none of them are provided 
with official NRA machinery for dealing with labor com- 
plaints j and that very few have approved cost-finding 
systems wherewith to follow out official forms of price 
control. The NRA appears to be committed to the idea 
that these small codes ought not to exist. The prospects 
of their continuance are therefore problematical, though 
to date the efforts of NRA have been entirely of a persua- 
sive sort and have made no serious impression upon the 
the separatism which called them into existence. 

The activities of the numerous autonomous divisions 
under the “umbrella” codes are similarly difficult to re- 
port upon for the same reasons. The state of organization 
is, however, not quite so hidden, since some information 
can be secured through the agencies of the basic code. 
No serious penetration into knowledge of this field 
of small groups is possible to any other agency than the 
NRA, and its researches have so far been highly frag- 
mentary. 

Code Authorities and Their Constituencies 

A code authority seldom has the whole-hearted sup- 
port of the underlying constituency. The disaffection is 
not confined to that unwilling minority which every code 
was intended to coerce. The more important trouble 
is that which derives from experience under the codes. 
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Much of it flows from months of disorganization in which 
non-compliance went unchecked and spread in widening 
circles of competitive pressure. Partly it is attributable 
merely to impatience under restraint, partly to ignorance 
of what the code authority is doing and confusion of mind 
concerning obligations and objectives. Other elements, 
however, deserve careful notice. 

In the first place, code authorities themselves com- 
monly represent somewhat discordant elements. On the 
highest level this is overcome by sincere co-operative 
attempts to operate the code without favor. On the low- 
est level it leads to clique control in the interests of a 
dominant element. In between, some degree of interne- 
cine conflict is a common attribute of code administra- 
tion. In the second place, some code authorities have been 
guilty of misrepresentation, as in using their influence 
to force persons into trade associations. In the third place, 
code authorities tend to be distrusted by reason of their 
access to confidential information. The distrust may arise 
from known breach of trust or from mere suspicion. But 
it is inherent under many codes, quite apart from the 
personal probity of officials. 

Nothing can alter the fact that code authority mem- 
bers are also competitors. The fact that they have access 
to intimate business information is suffident to strike 
terror, resentment, and suspicion. Price reporting which 
necessitates identification of customers is a case in point. 
Access to books is another. There are many others. Even 
reporting of sales for the determination of assessments 
is a disturbing element. In some instances, such informa- 
tion goes directly to the code authority. More commonly 
it goes to a “confidential agency” so-called, but since this 
is commonly the creature of the code authority, code 
authority members can have access to it if they wish. The 
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reluctance or refusal of the constituency to report is 
therefore based on very solid reasons. Interestingly 
enough, experience shows two opposite administrative 
effects of this situation. One is the abuse of confidential 
information by code officials. The other is a tendency of 
officials to lean backward in the attempt to be above 
suspicion of abuse, even to the point of some laxity in 
pursuing cases of non-compliance. 

With due regard for instances where abuse is made 
impossible, it appears that much underlying sentiment 
will not support the existing rules for handling confiden- 
tial information. The suggestion comes with astonishing 
frequency from members of industry that a government 
agency be made the “confidential agency.” Any serious 
limitation of their access to information will seriously 
disturb the administrative methods of some code authori- 
ties, since they use this power as a means of scenting or 
establishing violations of crucial code provisions. The 
problem is, however, sufficiently critical to threaten the 
continuance of the code system in some industries. 

Of a different character is the inadequate power of 
code agencies to secure the information which would fur- 
nish evidence of non-compliance. The limitation upon 
the power to subpoena information is the heart of the 
matter, and operates to the special disadvantage of sub- 
ordinate agencies with powers more limited than those of 
the code authority. It is not suggested here that a wide 
power of subpoena should be granted, the intention being 
merely to disclose the difficulty. 

One tendency of code authorities in the exercise of 
their powers is a not too accurate application of the code 
rules, a tendency to adjust the rules to specific situations 
by condoning deviations from the strict rule. In view 
of the character of the rules they are sometimes expected 



CODE ADMINISTRATION 


253 


to administerj this is understandable. But it is not ex- 
actly a desirable development that a vast body of busi- 
ness law be administered by agencies which feel free to 
engage in administrative modifications of the law. 

Another tendency is to exercise more power than the 
code authorities legally possess by way of coercing or per- 
suading members of the industry. This may be illustrated 
from experience under needle trade codes which require 
manufacturers to mark their products with labels secured 
from the code authority. 

Another type of extra-legal coercion exists in connec- 
tion with the administration of cost-finding systems. 
Where systems have been approved, it is doubtful 
whether much serious effort is being made by code au- 
thorities to require them to be followed. Where they are 
not approved, the rule against no selling below cost is 
sometimes invoked as though they were effective. In 
either case, they actually give rise to discretionary price 
control. Firms whose prices are deemed to be “out of 
line” can be warned that their books are to be examined to 
see whether their prices are above costs as computed un- 
der the mythical system of accounts. This scheme can be 
further extended, as at least one code authority has done, 
by issuing a list of prices for quotations below which it 
will subject a firm to examination. 

In the field of persuasion, the lines between a group 
of men acting as association officials, as unofficial leaders 
of an industry, and as a code authority majority are very 
blurred. A common situation is that the powers con- 
ferred by the code are not adequate to the objectives of 
the industry leaders. This is especially true of price con- 
trol. To official code administration is added some extra- 
legal persuasion and co-operation. No extensive or ade- 
quate data exist on the point, but it would be extremely 
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interesting to know the extent to which the administra- 
tion of codes and the making of inroads upon the Sher- 
man Act are the twofold activities of controlling groups. 
A certain ironical humor exists in the fact that there are 
groups of men who accomplish “self-government in in- 
dustry” partly by administering one body of law and 
partly by breaking another. 

In pursuing their compliance functions, code officials 
at times find that initiative on their part complicates their 
relationships with the underlying constituency. So long 
as complaints come from members of the industry, these 
officials are in an unambiguous position. Their duty is to 
investigate the complaint, attempt to secure voluntary 
compliance where violation is established, and pass on to 
NRA agencies those complaints which cannot be ad- 
justed on a voluntary basis. In practice, valid complaints 
do not flow in very freely. One reason for this is no 
doubt an aversion to tale-telling. More important is the 
inability of members of the industry to make valid com- 
plaints because of lack of precise knowledge. Also there 
is some ignorance of correct procedure and some unwil- 
lingness to commit complaints to writing. And finally lax 
enforcement has made sending of complaints seem some- 
what futile. It therefore happens that much of the re- 
sponsibility for uncovering non-compliance devolves 
upon code officials. But when they take on what amount 
to detective and prosecuting functions, their position in 
relation to their constituencies is subtly changed. They 
modify their status as impartial representative admin- 
istrative officials. The ambiguity of function involved 
in policing, representing, and engaging in competition 
with the underlying membership of the industry is a 
source of considerable embarrassment. 

In some degree the attitude of NRA toward code au- 
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thorities is accentuating this tendency. It is adding em- 
phasis to the public character of their responsibilities. 
This was illustrated by the removal of members from the 
cotton garment code authority, because they were parties 
to a legal action against the government to prevent the 
executive imposition of an amendment to the code. How- 
ever appropriate such action,” a body of persons thus 
limited cannot at the same time be in any real sense 
representative of the members of an industry. There arise 
tests of loyalty as between obligations as a quasi-public 
official and as a representative of an industrial group. 

This situation accentuates the anomalous situation 
which is developing in industries where the code author- 
ity and the directorate of a trade association are coinci- 
dental bodies. It raises the question whether a single 
body of men can, at the same time, be the policing agency 
for a body of trade rules with the force of law and the 
representative and spokesman of an industry on points 
on which the industry and the government are not in 
agreement. Additional embarrassment is added when 
such a body is also charged with long-range industry 
planning. 

Except for a limited number of codes as to which the 
inherent difficulties support a fairly confident opinion, 
it is not to be supposed that any one can prognosticate 
the relative success of different code authorities merely 
from the character and severity of the difficulties pre- 
sented by the formal structure of the industry. The qual- 
ities of the agents and the underlying sentiments of the 
constituent membership of the industries will often no 
doubt be the deciding factors. 

“ No opinions on the merits of the particular action are expressed here 
in the absence of sufficient knowledge to support an informed judgment. 
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GENERAL CONCLUSIONS 

If the purposes of code groups be not challenged, the 
only grounds upon which to criticize the code system are 
those of administrative inefficacy. Such criticism reduces 
to a few points : ( i ) whether the groups are sufficiently 
coherent to permit a continuing, self-supporting exist- 
ence 5 (2) whether the provisions of codes are of an ad- 
ministrable character; (3) whether the pursuit of a par- 
ticular group interest on the one hand and the adjust- 
ment of conflicting group interests on the other hand are 
simultaneously attainable; (4) whether an appropriate 
administrative personnel is available; and (5) whether 
the scheme of human relationships established can be 
maintained. 

Serious difficulties have been shown to exist on each of 
these points. Much of the administrative structure is 
therefore unstable and insecure. Examined in detail, 
some of the weaknesses are seen to be capable of removal. 
This, for example, is perhaps true of the present han- 
dling of confidential information. Others are less easily 
remediable. This is true of all troublesome elements in- 
herent in the large number of codes deriving from sepa- 
ratist influences and corresponding to no reasoned scheme 
of industry classification. Others are characteristic of par- 
ticular industries in which no solid foundation of collec- 
tive action has been laid, or the characteristics of which 
are inimical to the control of competition. Others are re- 
lated to the qualities of the administrative personnel, 
and still others to anomalous types of human relation- 
ship which the codes create. 

Detailed knowledge of the present status of code ad- 
ministration, fragmentary as such knowledge is, permits 
therefore a whole series of adverse judgments concern- 
ing the particular scheme of “industrial self-govern- 
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ment^’ which has developed under the NRA. By reducing 
the administratively feasible list of methods, it reduces 
the area of sensible discussion. At this level of observation 
one can confidently say that much of the code structure 
cannot stand because of practical unworkability. There 
are other parts which stand up only with the assistance 
of extra-legal support. With respect to the non-admin- 
istrable parts the only question is that of the means of 
liquidating the experiment. 

Conversely, there are parts of the code structure which 
can stand as now constituted. And, as will be further 
shown in the following chapter, there are other parts 
which, while unable to stand on the basis of the contem- 
plated means of ^^self-government,’^ can be made effec- 
tive if the government will add sufficient supporting 
aid. Concerning the latter areas, the continuing problems 
are not those of technical administration, but those of 
public policy. Without going into them at this point, two 
of them especially relevant to the present text can be 
stated briefly in the following terms: Whether the col- 
lective pursuit of special self-interest by separate self- 
constituted groups furnishes a sound foundation upon 
which to build a permanent reconstruction of economic 
relationships; and whether the government wishes to 
become deeply implicated in enforcing code provisions 
with which code agencies were expected to, but cannot, 
effect compliance. 

All paths of examination of code administration con- 
verge upon one fundamental conclusion, that the primary 
problems arise out of the desire to control the market, 
and that no real simplification of the problems is in pros- 
pect so long as the separatist interests intent upon market 
control furnish the foundation upon which NRA is built. 
This observation is equally true of the detailed duties 
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of each code authority, the relationships between code 
authorities, and the relationships between code authori- 
ties and the government. Meantime, code administration 
proceeds in the absence of any determination, based on 
careful analysis, concerning the areas within which, and 
the extent to which, the principle of market control may 
be properly made effective as an instrument of public 
policy. 

The function of code administration which is described 
as “long-range industry planning” is almost wholly ab- 
sent from the current scene. Subordinated to immediate 
exigencies and interests, it has occupied the attention of 
code authorities but little. The NRA experience is not 
entirely unenlightening, however. The character of the 
preoccupation of code groups makes it highly question- 
able whether their administrative agencies are in a posi- 
tion to make much socially useful contribution to thought 
and action in this field. 



CHAPTER IX 

THE NRA AND CODE ADMINISTRATION 

The NRA carries responsibility for seeing that codes 
are properly administered and that compliance is ef- 
fected. The situation which has been shown to exist with 
respect to code administration roughly defines the char- 
acter of NRA’s responsibility. The extent of that respon- 
sibility cannot, however, be visualized without recalling 
the following basic facts: (i) that there are 550 basic 
codes and a roughly equivalent number of identifiable 
autonomous groups officially charged with code admin- 
istration; (2) that administrative duties are delegated 
to hundreds of trade associations and other agencies 
which do not formally occupy an official status; (3) that 
administrative duties are delegated to many thousands of 
official regional and local agencies, and to other unoffi- 
cial regional agencies. The discussion of activities of the 
NRA in this field may conveniently be broken into three 
parts, compliance, supervision of code agencies, and at- 
tempts to simplify the code structure. 

COMPLIANCE 

For both code authorities and governmental agencies, 
compliance work starts off from the favorable situation 
that the great bulk of reputable business men desire to 
discharge their obligations under the codes. The moral 
foundation for this sentiment is the common preference 
for obeying the law rather than the contrary. This Is sup- 
ported by the self-interested expectation of benefits to be 
gained from the operation of codes. Among the well- 
intentioned and sufficiently prosperous firms many techni- 
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cal violations derive simply from making what seem to 
them reasonable de facto adjustments to their obligations 
under a multiplicity of codes. Others arise from igno- 
rance or misunderstanding. 

General Aspects of the Compliance Problem 

The experience of the NRA compliance agencies dem- 
onstrates that the compliance problem is almost wholly 
a problem of the behavior of small business units, com- 
plicated by regional or local circumstances. In general, 
compliance is likely to be poorest under those codes 
where the size of units is smallest, and among the smaller 
units under any particular code. There is almost no com- 
pliance problem among large manufacturing enterprises, 
except for minor technical violations. Compliance is also 
worst in economically backward regions where customary 
standards of business operation are dilBcult to adjust to 
the requirements of codes. Thus, in the large, compliance 
is a more difficult problem in the South than in the 
North. Or, to illustrate more specifically, compliance un- 
der the canning code is much poorer in the Ozarks than 
in New York State. 

Instances of widespread violations under particular 
codes usually represent widening circles of competitive 
interaction, starting from certain persons who engage in 
willful violation for a variety of reasons: out of native 
avarice, or because they feel unfairly dealt with, or be- 
cause the terms of codes are peculiarly onerous. Such 
violation is in many instances the device of desperation. 
Whatever the reasons, the activities of violators impinge 
immediately upon thejr competitors. The failure of the 
compliance machinery to move promptly in the suppres- 
sion of violations induces not merely the spread of com- 
petitive non-compliance, but a state of business senti- 



THE NRA AND CODE ADMINISTRATION 261 


ment inimical to compliance. Thus a good many codes 
have been marked by progressive decay of supporting 
sentiment. 


The Responsibility of the NRA 

The NRA responsibility for compliance^ since late 
1933? has been carried out through a system of special 
compliance agencies which has gone through a series of 
reorganizations (see Chapter IV). The present structure 
of compliance agencies is headed by a compliance and 
enforcement director. Under him the primary units are 
the Compliance Division of the NRA, 9 regional com- 
pliance directors, and a compliance officer for each state, 
with a number of sub-offices. The administration is now 
largely decentralized. Complaints of violation go first 
to state offices. They are investigated and if possible ad- 
justed there through a staff of investigators and adjust- 
ers. Those incapable of adjustment by state offices, or 
for which the state office does not wish to take respon- 
sibility are referred to a regional office. Only a small 
residue of complaints reaches the Compliance Division. 

Throughout this whole machinery the NRA has no 
direct powers of enforcement. Certain indirect powers 
exist, however, in so far as removal of the Blue Eagle 
or threat of prosecution are effective. Under some codes 
also the label provisions amount to direct coercive power. 

For purposes of preparing cases for legal prosecution 
there exists a staff of lawyers under a Litigation Division 
attached to the Legal Division. Lawyers from the Litiga- 
tion Division are attached to state and regional offices. 
Since these lawyers are not directly subordinate to com- 
pliance officers the latter cannot finally choose to have a 
case prepared for litigation. This is a point of conflict 
between the legal and compliance officials of the NRA. 
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Even a litigation officer cannot go directly into court 
with a case. He prepares it and submits it to the United 
States district attorney in the district. In practice he ac- 
tually goes into court and advises the district attorney 
upon the conducting of the case. A plan is being worked 
out whereby litigation officers may be appointed special 
assistants to district attorneys, thus permitting them to 
take responsibility for conducting cases. Final determina- 
tion to prosecute, however, lies entirely outside NRA 
agencies, and in the hands of United States attorneys. 
The whole scheme of relationship between compliance 
officials, litigation officials, and Department of Justice 
officials has been rather cumbersome technically, and 
rather delicate in terms of human relationships. Some 
improvement in these respects, however, may be noted, 
and in particular a better working basis between the 
NRA and the Department of Justice. 

Another pathway from the phase of adjustment to that 
of enforcement is the passing of cases from the Compli- 
ance Division to the Federal Trade Commission. This 
has been utilized to some extent. The procedure of the 
Commission is not, however, well adapted to speedy 
handling of a large number of cases. There exists also a 
considerable lack of sympathy and wide diversity of out- 
look between officials of the Commission and of the 
NRA. The liaison is therefore not very intimate. And it 
is made less so by placing the compliance work on a basis 
of geographical decentralization with more reliance upon 
direct court action. 

The compliance agencies of the NRA have been con- 
tinuously loaded with a larger range and volume of 
duties than were ever planned for. During the period of 
code authority organization these agencies were the sole 
compliance machinery for each code. They still retain 
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a large measure of direct responsibility, since most codes 
are not properly implemented for compliance work. 
They also have contingent responsibilities for adjusting 
unsettled cases passed on to them by code authorities. 

The extent of these responsibilities is rather astonish- 
ing. This is especially true of labor compliance. As of 
March 2, 1935? plans for joint employer-employee 
agencies to adjust labor complaints had been approved 
under only 17 out of 550 basic codes, and not all these 
were operative.^ The prospects of extending such ma- 
chinery widely are very slight, though many code au- 
thorities will no doubt continue active, if informal, pur- 
suit of violators of labor provisions. Officially, however, 
the NRA compliance agences are wholly responsible for 
the labor provisions of almost all the codes. The magni- 
tude of the task is dimly reflected in the 1 1 8,000 labor 
compliance cases which had been handled by NRA state 
offices up to February 1935, all coming to them in the 
form of complaints, mainly from individual workers. 
Since code provisions are law, this method of passively 
waiting for violations to be voluntarily reported hardly 
seems to discharge the government's obligation. Even 
on the present basis, the staff is highly inadequate for the 
task imposed. But if any adequate inspection service were 
to be set up, the staff of federal agents would have to be 
tremendously augmented. 

Code labor provisions arose as part of the contem- 
plated system of ^^industrlal self-government.^’ But they 
have ceased except in a minor degree to have any admin- 
istrative relationship to the system. Without forethought 
or intent there has sprung up a tremendous new field 
of federal administration. This situation dictates a com- 
plete reconsideration of the subject of federal labor leg- 

' See also Chap. XVII. 
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islation. Does the federal government wish to have laws 
prescribing conditions of employment with enforcement 
through its own direct agents? If so, does it wish 
merely to inherit the outcome of the code-making proc- 
ess, or does it wish to modify or replace code law through 
other procedures? And what type of administrative ma- 
chinery does it wish to employ? 

With respect to trade practice provisions, the NRA 
agencies have of course a less sweeping responsibility, 
since code agencies are more active in this field. There 
are some codes representing large areas of industry with 
which NRA agencies hardly have to concern themselves 
at all. On the other hand, the obligations of the NRA are 
much more extensive than is generally imagined. As of 
March 2, 1935, no trade practice complaint plan had 
been approved for 40 per cent of the 550 basic codes. 
The 332 approved plans represented every degree of 
operative effectiveness. The codes which have ineffective 
machinery for trade practice compliance work add up to 
a large fraction of American industry and trade. The ex- 
istence of this area in which “self-government” Is not 
really operative raises questions of the same sort as those 
in the preceding paragraph.^ 


“ The followings is the official record of the Compliance Division of the 
NRA on complaints handled by NRA state offices. 


Complaints Labor 

Trade 

Practice 

Received . .... 

118,441 


31,687 

Closed ... 

Adjusted . 64,5 77 

Investigated, no violation found 32,704 
Referred to other agencies without ac- 

97,281 

17,945 

6,304 

24,249 

tion by NRA state office ... 

Referred to Compliance Division and 

3,041 


2,161 

district attorneys 

3,533 


1,892 

Pending, February 16, 1935 

14,586 


3,385 


No record exists of the number of complaints handled by code author- 
ity agencies. Extensive samples indicate that such agencies handle several 
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Special Elements of Weakness 

The complaint is almost universal from code officials 
that observance of codes is undermined by the defective 
compliance work of the NRA. This is a poor reward for 
the Herculean efforts of compliance officials. At the same 
time it is true in a limited sense. Compliance situations 
run from a high level under some codes and in some 
communities, down to a very low one elsewhere. One 
judges that compliance averages out at a fairly low level, 
and the means do not now exist in the NRA to make it 
much better. The responsibility is rather difficult to 
assess. 

It must be remembered that the load of duties which 
the NRA compliance agencies bear derives from the in- 
ability of code agencies to perform the self-governing 
functions which were originally expected of them. This 
outcome was fairly certain from the start in the field 
of labor compliance. The obvious was neglected until 
the Administrator precipitated it in the spring of 1934- 
by requesting code authorities to submit plans for the 
handling of labor complaints. On the trade practice side, 
the degree of weakness was less easily foreseeable except 
as to certain groups which appeared to have no founda- 
tion for collective action. Where conditions were more 


times as many trade practice complaints as go to the NRA, but that the 
number of labor complaints handled is a minor fraction of those handled 
by the NRA. 

The figures on complaints are no guide to the state of compliance. 
Complaints sometimes accrue in the largest numbers under codes or in 
regions where enforcement is most actively promoted, and reflect a 
relatively good compliance situation rather than the contrary. Conversely 
there are codes or regions where compliance is bad which give rise to 
few complaints. An accurate idea of the state of compliance can only be 
discovered by special investigation. Sample studies have been made by 
the Compliance Division, but over much of the field of NRA action 
opinions on the general compliance situation have to be based on rather 
rough indicators. 
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propitious, much of the weakness developed in the pro- 
longed periods of preliminary code authority organiza- 
tion. The length of these periods and the subsequent 
barriers to prompt code authority action, due to NRA 
requirements, are the basis for the common charge that 
NRA procedural delays are primarily responsible for 
administrative weakness. No point would be served here 
by re-examining the mutual recriminations, noted earlier, 
that code authorities are weak because they are kept in 
leading strings and that they are kept in leading strings 
because they are incompetent or unrepresentative. 

Given the situation in which the NRA does bear its 
present responsibilities, the question is why it is so inef- 
fectual. The answer naturally is manifold. One answer 
is in the matter of personnel. The greatest diversity ex- 
ists, for example, in the management of state compli- 
ance offices. Others relate to the characteristics of some of 
the trades and industries, regional economic situations, 
and the fundamental habits and preconceptions of a 
people. 

Granting these difficulties, the question still stands 
whether the NRA could have been much more success- 
ful. There appears no doubt that the answer is in the 
affirmative. Two general contributing causes are of im- 
portance: first, the lack of imagination which kept the 
organization always in arrears of current needs, and sec- 
ond, the unwillingness to build up a vast army of federal 
compliance officials. 

The weakness started with the intense preoccupation 
of both the NRA and industrial groups with law making 
and with organization for routine administration during 
the first year of the NRA. During this period compli- 
ance under most codes was of a purely voluntary char- 
acter. Where circumstances were especially contributory 
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to non-compliance, it developed well in advance of any 
appropriate machinery for dealing with it. As compli- 
ance agencies developed, many officials in close contact 
with developments were able in some degree to visualize 
the character of their organizational and personnel re- 
quirements. But to impress these needs upon the higher 
officials was another matter. During the active period 
of code making the Compliance Division was a step- 
child, neglected and undernourished. 

This neglect did not spring merely from deferring 
attention to compliance problems. It arose also from a 
general concept of what the NRA was, which covered a 
somewhat romantic idea of the proclivities of business 
men and of the capacities of code agencies. The higher 
officials of the NRA under the regime of General J ohn- 
son looked at the NRA as a means of aiding groups in 
attaining real self-government. Most of them probably 
still look at it in much the same way. In this view the 
government’s police work was secondary and mainly 
temporary. This outlook worked in two ways: either 
it blinded them to the administrative consequences of 
what they were doing, or made them hesitant to support 
that part of their creation necessitating an army of federal 
officials, which had been no part of their intent. 

An especially critical aspect of inadequate staff con- 
cerns litigation. An organization for preparing cases for 
litigation was slow in being developed. Since its estab- 
lishment it has been continuously understaffed, making 
it impossible to dispose even of flagrant cases of non- 
compliance with dispatch. Some improvement in this 
respect is being made under the latest organization of 
compliance agencies. 

In connection with this inadequacy of legal staff there 
has grown up a very odd, or at least antiquated, theory 
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of the function of litigation, to the general effect that 
the conviction of a few outstanding violators is to create 
a psychological state of fear conducive to compliance. 
Whatever the services of prompt justice in discouraging 
crime, the customary theory of justice does not permit 
legal officers to overlook the offences of known willful 
violators of law. This is exactly what has been done un- 
der NRA compliance machinery. The outcome is a sys- 
tem of “selective justice,’’^ under which a few violators 
are selected to be made examples of, with no pretense 
of prosecuting other cases of similar nature. But even this 
system has not been sufficiently manned to establish “the 
fear of God.” 

A related weakness has been the hesitation to litigate 
certain kinds of cases. This is especially true of cases 
under the local trade and service codes, many of which 
represent a very low degree of compliance. In approving 
such codes the NRA failed to keep code jurisdiction 
within reasonably well-established concepts of interstate 
commerce (or at least within a reasonable estimate of 
juristic flexibility). The fact that the bulk of operations 
covered by many codes can only by the most strained 
interpretation be claimed either to be in or affecting inter- 
state commerce has led to a marked timidity on the part 
of NRA enforcement officials in pressing court cases 
dealing with these operations. This timidity is even more 
marked in the case of the Department of Justice attor- 
neys who are legally responsible for the conducting of 
court cases. Chronic violators have operated with im- 
punity to the disadvantage of complying competitors. 
Prestige both of NRA and of code authorities has of 
course suffered in consequence. 

^ This happy phrase is used with the consent of the lawyer who in- 
vented it, who claims no proprietary rights. 
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There is another aspect of local trade litigation. Pub- 
lic opinion appears unsympathetic to prosecution of small 
violators, and the publicity is almost uniformly unfavor- 
able. Whether political considerations based on this fact 
sway the legal officers of the government one is unable 
to report. 

When all these special aspects of the compliance prob- 
lem have been given due weight, it remains to be said 
that the fundamental difficulties arose from the initial 
failure of the NRA to follow a general policy of keeping 
codes within reasonable limits of administrative feasi- 
bility. It permitted codes to contain patently non-admin- 
istrable provisions. It approved codes which outlawed 
the confirmed and competitively essential practices of 
large sections of the group subject thereto. It approved 
codes for groups which had little underlying sentiment 
of support or no history of co-operation or means of effec- 
tive collective administration. A considerable mass of the 
NRA accomplishment consists therefore of provisions, or 
even in some instances whole codes, which are little more 
than writing on the sand. 

The non-administrable character of many code pro- 
visions is now openly admitted by the highest NRA com- 
pliance officials. This was brought out in relation to price- 
control provisions by the compliance director at public 
hearings on January 9, 1935.'* He also noted the con- 
tagious character of non-compliance in the following 
words: ^Trom a compliance standpoint experience seems 
to indicate that ineffective or inoperative price provisions 
seriously affect code compliance. . . . Not only do un- 
workable code provisions hamper the effective adminis- 
tration of other provisions in the same code, but they 
encourage violations of other codes. ...” 

" See Chap. XXIII. 
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“Unenforceable” is of course not an absolute concept, 
but is in some degree relative to the means available. 
This is sensibly brought out in a report to the Recovery 
Board by William H. Davis, a former chief of the Com- 
pliance Division.® At one extreme of trade practice pro- 
visions he places (i) those “which aim to build up 
higher business standards, . . . which apply equally to 
all members of the industry ; and provisions the legality 
of which has been well established. . . .” At the other ex- 
treme he places “(3) provisions which experience has 
shown to be economically unwise or unenforceable.” In 
between he places “(2) provisions which do not affect 
all members of the industry in the same way and conse- 
quently give rise to charges of discrimination against in- 
dividuals or groups; and provisions prohibiting practices 
which are not clearly recognized to be unfair in them- 
selves, and as to the propriety or wisdom of which there 
is no common agreement, and no firmly established pre- 
cedent.” Given the present state of enforcement ma- 
chinery, much of the area of unenforceability lies in this 
middle area. 

The more careful analysis of the compliance problem 
has to run in terms of the applicability of particular types 
of provision to the circumstances of particular areas of 
trade and industry. The problem centers in those areas 
least amenable to the suppression of competitive forces, 
whether by reason of geographical dispersion, large num- 
bers of units, absence of supporting sentiment, or other 
reasons. 

There is no longer any serious discussion of attempt- 
ing to enforce all provisions of all codes ; the question is 
what provisions of what codes. The correlative problem 
is that of the means and degree of the dismantling of 

^ NRA Press Release No. 8^40. 
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codes. On this point the NRA has been up to the pres- 
ent struck with paralysis. The bases of this immobility 
are numerous. Perhaps the most telling consideration is 
the thought that even the non-administrable provisions 
of codes create a situation preferable to that which would 
exist if they were rescinded. Thus it may be impossible 
to enforce the wage and hour provisions of the fisheries 
code or the canning code, and equally impossible to with- 
draw the provisions without creating still more severe 
wage competition. A second consideration is the desire not 
to sacrifice the principle of certain types of provisions, 
particularly labor provisions, until an alternative means 
of attaining the objective has been devised. 

A third consideration is the existence of group pres- 
sures which it is thought impolitic to over-ride. The 
price hearings in January 1935 were perhaps mainly 
designed to assemble evidence that price-control pro- 
visions were ineffective, to get code groups to admit the 
point, and then t*o get them to forego them voluntarily. 
But on this point the proceedings missed fire, since the 
groups were unwilling to give up the principle of price 
protection, and insisted upon an effective means as the 
price of giving up the ineffective means. This drives 
the question directly back to the arena of economic pol- 
icy, where it belongs. But the NRA is not willing at pres- 
ent to act decisively on the policy question, since if it did 
it would precipitate a widespread collapse of the structure 
of its creation. 

This introduces the fourth consideration, that it is 
thought impolitic for the Administration (the present 
federal administration as distinguished from the NRA) 
to admit the magnitude of the errors of the NRA by 
starting an active process of imposed alteration or can- 
cellation of codes. This point is not to be too heavily 
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emphasized, since official thinking is probably most con- 
cerned over the first two considerations mentioned above. 

From this analysis it is evident that the present sit- 
uation is an impasse. The revision of codes is not being 
pressed. The army of officials necessary to create a mod- 
erately effective compliance mechanism is not being re- 
cruited. It is a highly undignified position for the fed- 
eral government to be in. In due course it will have to 
be dealt with. Since this is so, there are very weighty 
grounds for thinking it a more intelligent form of expe- 
diency for the government to initiate a program of re- 
vision, rather than to be forced into it later under less 
auspicious circumstances. 

SUPERVISION OF CODE AUTHORITIES 

It may be taken for granted that the activities of code 
authorities have to be supervised. Contention to the con- 
trary blinks all the relevant facts. What they administer 
is a body of law. Being interested pities to the body 
of the law which they administer, their impartiality is 
obviously not wholly to be relied on. Their powers are 
built upon the disciplinary and coercive powers of the 
government. It is therefore inconceivable as a matter of 
public policy that they should be given full authority 
either to administer the definitive terms of codes or to 
exercise the discretionary legislative and judicial powers 
contained therein. The problems are those of how much 
and in what respects. 

Conflicting Principles of Policy 

No consensus has ever existed within the NR A over 
the character of its supervisory functions. The argument 
is not over any formal matter of definition, but over 
questions of basic policy. The central question is the con- 
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tent of the phrase “industrial self-goverment” which has 
been ever present in NRA discussions. Given the pro- 
visions of codes, what is to be the degree of autonomy of 
code authorities on the one hand and the degree of gov- 
ernmental participation on the other, in the collective 
regulation of business enterprise and in planning for 
industrial development.? 

The opposite poles of the argument center around flat 
affirmative and negative answers to the question whether 
the code authorities as constituted can be expected to ad- 
minister the terms of codes in a manner compatible with 
the public interest. The affirmative answer in general 
follows the line of thought that the terms of the codes 
are to be regarded as recognizing a public interest in the 
enforcement of those terms; that the code authorities 
represent the interests that will be competitively dam- 
aged by lax. enforcement of the terms; and that they 
may therefore be expected to be faithful and assiduous 
in the performance of their duties. This position is re- 
enforced by a very pervasive business philosophy that 
what a representative group of persons in each industry 
thinks best for the industry should be accepted as -primii 
jade in the public interest. 

The negative answer in general suggests that most 
code authorities are not fully representative of all the 
business interests in the industry; that other groups than 
the profit-seeking group have a vital interest in the op- 
eration of the industry ; that most codes, far from being 
definitive and final, are highly experimental and contain 
provisions detrimental to the public; that most codes 
permit the exercise of so much discretionary power that 
a code authority’s functions are not purely administra- 
tive, but eontain important legislative and judicial ele- 
ments; and that, while exercising quasi-public functions. 
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the members of code authorities almost universally enter- 
tain a business man’s viewpoint, which is at variance with 
the habit of mind necessary to a faithful public serv- 
ant. 

So far as its pronouncements and formal requirements 
are concerned, the ofEcial NRA position appears to be 
about midway between the poles. Initially inclined rather 
toward the affirmative arguments, its officials through 
experience made continuous concessions to the negative. 
Much of the hesitant intervention in code authority af- 
fairs rose in connection with problems of organization 
and implementation already noted. With the passage 
of time and changing personnel, the NRA bent toward 
closer supervision has tended to develop into a definite 
policy. But concerning the degree and precise objectives 
of such supervision counsel has remained divided and 
policy obscure. The issue splits on whether the concept 
of “self-government” or that of “regulation” shall be in 
the ascendant. 

Administration Members of Code Authorities 

The administration member of a code authority is the 
visible evidence of the NRA’s supervisory responsibility. 
Given the debarment of labor and consumer groups from 
any active part in code administration, the administration 
members are in a highly crucial position. They are the 
only direct avenue through which the NRA can follow 
the performance of code authorities and the principal 
avenue through which the purposes and policies of NRA 
can be interpreted to code authorities. They are the out- 
posts of NRA in American industry, its eyes and ears. 
They are potentially the sole well-informed advisers 
upon those matters which require the approval of the 
Administration. They are the primary guardians against 
administrative slackness or abuse. On its face the position 
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is of paramount importance to the successful supervision 
of code administration. This is made the more true by 
the large number of codes, a situation which prevents the 
NRA officials at Washington from being in close touch 
with the code authorities of any but a few of the largest 
industries. 

The obvious generic importance of this class of func- 
tionaries makes all the more remarkable the handling by 
the NRA of matters concerning administration mem- 
bers. Within the NRA, high officials have always de- 
clared the importance of administration members. But 
until recently no series of overt acts gave weight to the 
words. The early history was one of carelessness all 
along the line — in considering the potential character of 
their services, in conceiving the requirements of the posi- 
tion, in the selection of personnel, in educating them to 
their duties, in scrutinizing their performance, and in 
utilizing their services. 

In the early phases of NRA the position of adminis- 
tration member was commonly occupied by the deputy 
administrator who had supervised the making of a code. 
In view of the other responsibilities of deputies, mem- 
bership was largely perfunctory, and some of them never 
attended a meeting of the code authorities to which they 
were assigned. About January 1934 an active move- 
ment began to replace deputies with persons outside the 
NRA. 

Internal controversy developed over whether they 
should be a body of public officials attached to the NRA 
staff or outside persons who would serve on an unpaid 
or fer diem part-time basis. The latter plan was adopted 
and constituted a victory for those who wished a mini- 
mum of government supervision. As may well be 
imagined, the building up of a panel of suitable persons 
from which to make selection was not simple. Nor was 
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the problem solved. The divisional administrators, in- 
stead of having fore-armed by slow degrees, suddenly 
sent their code authority organization assistants into a 
spasm of finding persons to serve. A special effort was 
made to secure appointments before the meeting of the 
code authority conference on March 6, 1934, to permit 
a favorable “progress report.” By this process someone 
was found for most of the then existing codes by the time 
of the conference. They were mainly business men from 
other lines of business than those covered by the codes 
to which they were assigned, but there was a heavy 
sprinkling of military and professional men and profes- 
sors. Most of them were strangers to the appointing of- 
ficers, and little was known about their personal qualifi- 
cations. In the first instance this important category of 
public officials was filled with unknown quantities. 

These officials started their labors under serious hand- 
icaps. They were not usually well versed in the prob- 
lems of the industry to which they were assigned, and 
the fact that the minor part of their time was spent on 
code matters retarded their rapid progress in knowl- 
edge. They were only vaguely familiar with the policies 
and procedures of the NRA, which gave the most per- 
functory attention to educating them in their duties. 
They lacked power to initiate action. And as time went 
on there appeared little evidence of intention at the 
NRA to utilize their services in any important way. Ob- 
viously no general comment can be made upon the ade- 
quacy of personal performances. There have been con- 
scientious and intelligent administration members, and 
the contrary. One also knows deputies to have been as- 
sisted by, or to have paid attention to, the reports of 
administration members, and the contrary. On the whole, 
however, deputies appear to have proceeded through the 
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summer of 1934 with but minor reliance upon adminis- 
tration members. 

As a system of supervision, the plan had little oppor- 
tunity to demonstrate its qualities. During most of 1934 
the NRA was not internally organized to review the ac- 
tivities of administrative members. And by autumn the 
argument for the abandonment of the system was in the 
ascendant. Under the Board which succeeded to the Ad- 
ministrator's powers in October 1934, the alternative 
plan of creating a class of permanent officials to act as 
administration members with a rank about equivalent 
to that of assistant deputy administrators, has been ac- 
cepted and is being put into effect. This is the plan re- 
jected earlier in the year and its adoption may be sup- 
posed to indicate some revision of policy in the direction 
of closer administrative supervision. Some pains are 
being taken with the choice and training of these offi- 
cials. Most of them will be located in regional offices and 
each will be assigned to several codes which have their 
headquarters in or near the same city. The system is a 
reasonable one, in the sense that it establishes the mini- 
mum direct oversight which can be justified over code 
authorities as now constituted. The casualness of the 
earlier system is removed, and there is every likelihood 
that the new type of official will conduct himself with a 
sense of the obligations of a public servant far more 
than was generally true of the earlier type. The system 
as such of course gives no assurance of proper administra- 
tion of codes. As was seen at earlier points, the problems 
of code administration lie deeper than mere problems 
of supervision. And as will appear in the next section, 
the problem of supervision is not itself solved. 

In the code structure, as it now stands, there exist the 
most striking anomalies with respect to the existence of 
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administration members. Every basic code, large or 
small, has one or more such members. The same is true 
of most, if not all, the more than aoo supplementary 
codes. Some of the regionally organized codes have one 
for each major regional division. There are thus admin- 
istration members assigned to each of the 49 divisions of 
the retail solid fuel code. In striking contrast, the only 
agency under the graphic arts code having one is the top- 
most agency. None of the 15 national code authorities 
thereunder are supplied, though the largest of them is in 
size perhaps more than equal to the lOO smallest inde- 
pendent codes. Product divisions of vastly greater im- 
portance than many supplementary codes and with 
equally great autonomous powers do not have an admin- 
istrative member. The actual assignment of these offi- 
cials therefore fails to provide a reasonably effective 
system of supervision. 

Internal Organization for Supervision 

At an earlier point (page ai8) the relation of deputy 
administrators to code authorities was described. This 
has remained a relatively direct relationship and the 
administration members have been relatively a second- 
ary or supplemental link. Above the deputy administra- 
tors a closely articulated hierarchy of officials is built up 
on paper. In practice the striking fact about the organi- 
zation is the extensive decentralization of power. This 
derives mainly from the tremendous volume of detailed 
work at the rim of the administrative wheel and the im- 
possibility that much knowledge of it should move in to 
the hub. This creates a peculiar necessity for analytical 
staff work which will permit the higher officials to secure 
an accurate apprehension of the problems and activities 
of the lower officials. 
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During 1934 the NRA was continuously experiment- 
ing with its internal organization for supervising code 
administration (described in Chapter IV). The skele- 
ton organization attached to each administrative division 
for the performance of staff functions was abolished in 
June 1 934. The official who at that time was made execu- 
tive head of compliance activities was at the same time 
given co-ordinating staff functions for code authority 
supervision, direct executive responsibility for which re- 
mained with the divisional administrators. Oddly 
enough, he was assigned no staff to review the activities 
of code authorities or code authority members and de- 
vised no routine by which he could be reasonably well in- 
formed concerning such activities. In particular, no 
scheme of centralized scrutiny and analysis of adminis- 
tration member reports was devised. The deputy admin- 
istrators therefore remained the only persons in a position 
to know the work of any code authority or administra- 
tion member intimately. How carefully they followed it, 
it is impossible to say. Certainly there was no higher of- 
ficial within the NRA in a- position to express an informed 
general opinion concerning the character of the perform- 
ance of administration members or of code authorities. 
This is about where matters stooci when the new Board 
took over the Administrator's duties in October. 

It is not possible to say from external evidence that 
the responsible officials before that time attached any 
importance to careful oversight of the activities of code 
authorities. In words they did, without supporting deeds. 
The question arises whether the failure to develop staff 
analysis of code administration represented mere inepti- 
tude in organizing the NRA to perform its functions, or 
an unannounced policy of minimum supervision, or the 
somewhat unconscious consequence of certain personal 
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predilections. No one is in a good position to supply the 
answer, but so far as may be judged, the answer is a quali- 
fied affirmative to all three suggestions. In practice the 
NRA policy is commonly to be found less in reasoned 
official documents than in the implications of official acts. 
The drift of policy has flowed from certain basic patterns 
of thought of particular officials. The arrangement of 
relationships between the NRA and code authorities 
was placed in the hands of persons who leaned strongly 
to the “self-government” school of thought 5 who in 
other words conceived that code authorities should have 
a maximum of administrative discretion. The outcome 
can hardly be said to represent a deliberate attempt to 
“capture” the NRA by “industry-minded” officials. It 
appears to reflect rather the absence from the minds of 
certain persons with a business background, even when 
placed in official position, of any set of concepts where- 
with to consider the relations of government to business 
enterprise other than the hackneyed thought that the less 
government supervision there is the better. It must be 
added, lest the state of the facts be too much attributed 
to personal convictions, that the mere tenacity of ad- 
ministrative officials in the NRA in protecting their 
spheres of action against invasion has militated strongly 
against the introduction of reasonable changes in internal 
organization. 

The preceding observations exhibit the fact that the 
NRA did not until recently begin to effect an organiza- 
tion through which the higher officials could know what 
was going on in the field of code administration. They 
have therefore lacked the foundation of knowledge upon 
which to consider intelligently the duties and responsi- 
bilities of the NRA with respect to code administration. 
Whether, with such information at hand, they could have 
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improved the performance of code authorities very much, 
is another matter entirely. 

More recently there is evidence of a new movement 
in respect of administrative supervision. This may be 
granted a sincere intention to throw more light on the 
situation and to move more vigorously both in the direc- 
tion of compliance activities and of supervision of code 
administration. But the organizational superstructure 
has very odd features. The system of field administra- 
tion devised in the summer of 1 934, apart from its defects 
of form and performance, at least imbedded the sound 
principle of keeping the closely i^elated functions of com- 
pliance and code supervision in intimate administrative 
connection with each other. The new system divorces 
them, placing each under a separate official of co-ordinate 
rank with no effective liaison between them. Each has 
set up an independent regional organization, a step so 
absurd that its continuance can scarcely be imagined. 
Compliance w^ork has been drastically decentralized on a 
geographical basis, which was inevitable under the 
mounting responsibilities. But, going their independent 
ways, compliance officers proceed without benefit of 
counsel or review by the deputy administrators who are 
the officers in immediate charge of code administration. 
If this system is carried out to its logical end, the com- 
pliance director will have in effect to create a body of 
officials similar to deputies to deal with code authorities 
on compliance matters, thereby taking away a large frac- 
tion of the function of the present deputies and depriv- 
ing them of those contacts whereby they know the char- 
acter of the performance of code authorities. The present 
deputies^ functions would thereby be confined to super- 
vision of the “routine’^ as distinguished from ^^compli- 
ance” functions of code administration. 
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There is no reason to suppose that the present struc- 
ture of relationships between compliance officials and of- 
ficials of the administrative divisions will stand very 
long as now defined. The cycle of complete reorganiza- 
tion has run at about three-month intervals. Since the 
present structure is so ill designed to compose the intri- 
cate intra-NRA relationships, it may be regarded as 
highly unstable and destined to continue the cycle. The 
current development appears to derive from the influ- 
ence of certain personal factors mitigating against close 
co-ordination of functions, and to feed on a panicky ap- 
prehension concerning the compliance situation. 

Meantime staff work of an analytical and information- 
al sort, though in process, makes little progress. There is 
nowhere in the NRA a directory of agencies engaged in 
code administration. Nobody knows how many there are. 
Nobody knows how many provided for in codes are non- 
existent or inoperative. Nobody knows how many not 
provided for in codes have been created. Nobody knows 
to what extent administrative duties are delegated to 
extra-official agencies. It is almost impossible to over- 
state the neglect within the NRA to reduce the picture of 
the structure of code administration to a form where- 
from a higher official could grasp the character of the 
empire over which he rules. And it is a very intricate 
empire. 

In concluding the discussion of supervision of code 
administration, it is desirable to look squarely at what 
the task is. The NRA confines its efforts to supervision 
of basic code authorities and of some major subdivisional 
agencies. It trusts to these agencies to exercise appropri- 
ate supervision of other subordinate agencies. This is 
supervision of code administration only In the most lim- 
ited sense. To a very large degree, and for a large major 
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fraction of the coverage of codes, the actual performance 
of administrative duties under codes is performed by sub- 
ordinate agencies with which the NRA has no contact. 
The construction code is very slightly administered by 
its code authority or by any of the national divisional 
agencies. Even the state agencies of the latter are a minor 
element. The real job is done by the local agencies. The 
cross-tie division of the lumber code is out of the range 
of vision of any NRA administrative officer, and the ad- 
ministrative agency of its Northeastern subdivision is 
still further out of range. The same is true in all the dif- 
ferent industries with intricate administrative organiza- 
tions, which far outweigh in coverage those like automo- 
biles and steel, where the opposite is the case. 

The plain fact is that the NRA cannot possibly super- 
vise code administration without an army of officials. Its 
whole reliance, in the case of the intricate codes, is upon 
( I ) the probity, energy, and public spirit of those upper 
code authorities with which it maintains contact, and (2) 
complaints of misconduct on the part of subordinate 
agencies which are transmitted either to the administra- 
tive or compliance divisions of the NRA. It is not impos- 
sible that over a fairly long period of time a quality of 
personnel in the upper reaches of code administration 
might be attained in some instances which if adequately 
staffed might perform the supervisory functions with 
relative adequacy. But the situation does not now exist 
nor is it in early prospect. 

With respect to those code agencies which are, or are 
in process of becoming, subject to supervision, the prob- 
lems are of another sort. The primary point is whether 
the code authorities can operate effectively under the 
degree of supervision now imposed. In particular, the 
control of budgets, the administration of minimum price 
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provisionSj and the variety of things that can only be done 
with the approval of the NRA officials are at issue. 
There are no general statements to be made on this 
point, because the requirements are of diverse character 
and effect for different codes. There are, however, un- 
questionably a good many codes, the code authorities of 
which have been greatly hampered by administrative 
delay within the NRA. Some claim (with what justice no 
opinion is offered) that their efforts are made almost of 
no effect. Without estimating the administrative ills at- 
tending, one must note the existence of a degree of 
mutual defeat between the supervisory rules which the 
NRA feels obligated to impose and the allotted duties 
of code authorities. Nor is the situation likely to im- 
prove. Indeed, in its essential features the system of code 
administration appears destined to be encumbered by in- 
creasing elements of bureaucratic delay. 

SIMPLIFYING THE CODE STRUCTURE 

By January 1934, it was apparent to any observer 
that the pressure system of code making had produced 
a code structure which was marked by serious structural 
defect. Various officials began to regard the code struc- 
ture as a Frankenstein to be tamed. The large number 
of codes and sub-code groups was commonly and prop- 
erly thought to involve serious difficulties, to private 
businesses in adjusting their operations to the code 
system, to code officials in performing their functions, 
and to the NRA in promoting compliance and supervis- 
ing code administration. An active movement was there- 
fore started to simplify the whole structure for purposes 
of administrative efficacy. 

In the spring of 1934 an official was charged with re- 
sponsibility for promoting simplification. The movement 
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started with a classification of industry. Actual codes 
were classified under the categories set up. Codes were 
then reassigned to divisional and deputy administrators 
on the basis of this classification, in the effort to facilitate 
inter-code adjustments. Quite apart from the merits of 
the particular classification, this move was the beginning 
of wisdom in the internal administrative reorganization 
of the NRA. 

The second move was to reduce the number of codes 
radically and to eliminate overlapping. During the en- 
suing year something was done by way of adjusting a 
great many specific cases of overlapping jurisdiction and 
multiple coverage. Approximately nothing, howeverj 
was done by way of removing any of the basic defects 
of the structure. In some ways, indeed, the means of ad- 
justment added to the over-all complexity since it over- 
laid the whole structure with a tangled mass of excep- 
tions and exemptions. 

Very little has been done by way of reducing the num- 
ber of codes, and very little can be expected through the 
conventional NRA process of negotiation. Some code 
groups, it is true, are prepared to succumb because of the 
costs of separate code administration. Others are disillu- 
sioned concerning the benefits to be gained and may con- 
sent to be absorbed into larger groups. Quite conceivably 
there are other groups which through negotiation will 
find merits in closer association. Very special attention 
has been given to simplifying administration of retail 
codes by amalgamation or federation. Significant devel- 
opments are more easily imaginable in this field than 
elsewhere, but the prospects cannot be classed as hope- 
ful. Elsewhere the prospects are poor for any considera- 
ble degree of amalgamation or federation in the early 
future. There seems to be little spontaneous drift in that 
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direction, and the separatist interests which created the 
situation in the first place are in full force. Some nego- 
tiations are in progress and some minor combinations 
will no doubt come from them. 

Assuming that some considerable degree of combina- 
tion were to take place, the administrative consequences 
would not be striking. The usual form of combination 
is that of making one group into an autonomous division 
under a basic code. Some economy might be achieved and 
a somewhat less troublesome situation of overlapping 
and multiple coverage. But the number of administra- 
tive agencies would not be reduced nor the difficulties of 
governmental supervision diminished. The ways in 
which administrative supervision can be simplified are 
either by not attempting it on an extensive scale, by sub- 
stantive changes in the content of codes, or by eliminat- 
ing code organization in some fields where it now exists. 
The only way in which turning separate code groups into 
divisions of other basic codes could be expected to dimin- 
ish the NRA’s supervisory functions would be for it to 
cease supervising subordinate groups. It is possible that 
this outcome is in the minds of some officials, as part of 
a more general movement to increase the degree of “self- 
government.” 

Related to the development just mentioned is another, 
still more in the background: that of the possible federa- 
tion of related basic codes under a sort of super-code 
authority, charged mainly with co-ordinating functions. 
To the extent that such organizations developed they 
would in some degree supersede functions now inherent 
in the NRA, This type of development may be thought 
of as an imaginative extension of the now almost inopera- 
tive inter-code co-ordinating machinery. It may also be 
thought of as a gradual approach to the elimination of 
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small codes. The objectives have not been made very 
clear by those who support the idea. In some degree it 
epitomizes the thinking both of those who want more 
and more fully organized ^^self-government’’ and of 
those who want more “economic planning.” The matter 
iSj however, of interest only as one of the long-range 
potentialities and is not related to the solution of admin- 
istrative difficulties in the early future. 

CONCLUSION 

The situation which now faces the NRA as an enforce- 
ment and supervisory body may be concisely stated. The 
range and volume of its duties go far beyond what was 
anticipated. It cannot with even moderate adequacy dis- 
charge its responsibilities for compliance. Nor can it 
discharge its responsibility for supervising the adminis- 
tration of codes by their own administrative agencies. Its 
present administrative machinery is already jammed by 
the mass of detailed problems which converge upon the 
higher officials from the rim of the administrative wheel. 
Yet to discharge its duties, additions to the machinery of 
startling magnitude would be required. A decision to 
retain the NRA with approximately its present coverage 
and range of duties entails one of two alternatives: either 
the flagrantly ineffective administration of a body of law, 
or the creation of an army of federal inspectors and 
officials under a decentralized system of executive organ- 
ization. These are unpleasant alternatives, and imply the 
judgment that on strictly administrative grounds, di- 
vorced from the policy considerations to be considered 
at length in later portions of this book, the NRA ought 
not to continue to be what it now is. 

The dark picture of the prospects of code administra- 
tion is believed not to misinterpret the state of the facts. 
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It does not perhaps give sufficient credit for sincere and 
able efforts at code administration, wherefrom more 
encouragement might have been lent to those who think 
the principle of collective action to be the proper founda- 
tion of a new national economic policy. Nevertheless the 
existing situation represents an outcome of code operation 
other than was ever intended by anyone. Quite regard- 
less, therefore, of anyone’s interest in code operations or 
his bias on matters of economic organization, the adminis- 
trative difficulties are necessarily high on the current 
agenda of discussion concerning the future of the NRA. 
Their character is not in the least changed by anyone’s 
interest in the outcome. 

In the following chapter attention is given to the ques- 
tion whether the NRA has inherent in it the ability to 
reform its own administrative weaknesses. Clearly one’s 
judgments concerning such weaknesses must be softened 
if it can be shown that they are merely the defects of 
haste which over a period of time can be eliminated. The 
next chapter should be read as a body of summary con- 
clusions applicable to the whole preceding group of chap- 
ters which make up Part II of this book. In writing this 
body of conclusions, it has been impossible to escape 
overstepping the boundary of strictly administrative con- 
siderations, since the latter are so organically related to 
the body of code rules which make up the subject matter 
of administrative action. 



CHAPTER X 

SUMMARY AND CONCLUSION 

There have been presented in the preceding chapters 
an outline of the administrative system which has de- 
veloped under the NRA and an analysis of the adminis- 
trative procedures and problems. In the present chapter 
the more striking elements of the whole confusing com- 
plex are stated in summary form. In addition the forms 
and procedures are subjected to the test of certain criteria 
properly applicable to any extensive experiment in the 
field of administrative law making. 

SUMMARY 

Under a very broad and indefinite grant of power, the 
NRA has been operated as an administrative, law-mak- 
ing, and adjudicating agency without effective legislative 
or executive control. 

The attempt w^as made to achieve within a short period 
three radically different objectives: relief of unemploy- 
ment through spreading work, promotion of recovery, 
and reforms and modifications of the competitive system. 
In order to facilitate the first two objectives, the NRA 
administrative organization and method were geared for 
speed in the production of codes. It w^as thought that, 
substantial recovery accomplished, machinery and 
method could be adapted to the requirements of efforts 
directed toward basic reform 5 and that the product could 
be adjusted wherever necessary to policy formulated on 
the basis of operating experience. Under pressure the 
range of subject matter covered by codes w'ent far beyond 
the limited early objectives. 

289 
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The code-making process was marked by haste and by 
an overwhelming burden of duties upon responsible ad- 
ministrative officials. No clear instructions were given 
to NRA officials responsible for negotiations with indus- 
try groups except that codes were expected to effect re- 
employment and to establish minimum wages. The 
constituencies of applicant groups, being self-determined, 
fitted into no scheme of industrial classification, and the 
number of such groups took the NRA entirely unawares. 
The code structure, therefore, “just grew” rather than 
being a part of any contemplated plan. Code making pro- 
ceeded on a bargaining basis. It proceeded without benefit 
of carefully analyzed factual data concerning the indus- 
tries involved. Implications of trade practice provisions 
and forms of collective action were not closely examined 
nor thoroughly understood. The primary purpose of 
most applicant groups was control of the market, and the 
presumption was permitted to prevail that, short of 
overtly monopolistic powers, their views of their own 
needs conformed to the purposes of the Recovery Act. 

No objective economic analysis of the terms of codes 
was made independently of the code-making process, so 
that final approval was ordinarily mere rubber-stamping 
of the recommendations of a deputy administrator whose 
efficiency was rated in large degree according to his facil- 
ity in expediting the completion of codes. Codes were 
thus given the force of law in almost complete absence 
of knowledge concerning the probable economic conse- 
quences. 

For the administration of codes there has been built 
up a vast network of code authorities and subordinate 
agencies which constitute in effect a unique extension of 
the machinery of the federal government. The exact 
legal status of these bodies is much in doubt. The propri- 
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ety of attempting to administer a new body of law 
through agencies made up of representatives of the pri- 
vate interests to which the Jaw applies is very question- 
able. Experience indicates that in practice impartial 
administration is difficult to secure through such agencies. 

A great variety of factors have conspired to make code 
administration unsatisfactory. The characteristics of many 
trades and industries are antipathetic to the types of con- 
trol attempted. Policing is ill financed. Factional disputes 
are common. Many code provisions are non-adminis- 
trable. The multiplicity, vagueness, and multiformity of 
the rules make it impossible to apply them reasonably to 
the situations to which they are made legally applicable. 
Individuals Jearn with difficulty what their rights and 
obligations under the codes are. Doubts concerning the 
legality of provisions exist. Competitive pressures lead to 
widening circles of non-compliance. The system of code 
rules thus is only in partial effect, and where in effect is 
subject to weaknesses and abuses of power. 

The NRA itself is helpless to remedy the situation 
materially. While charged with responsibility for the 
proper administration of all codes, it has been overtaken 
with a range of duties which it never anticipated. Its 
responsibility for compliance, originally regarded as con- 
tingent, has become primary, and it is unable to meet the 
situation effectively. The system of code administration 
which has been created is such that the NRA cannot 
guarantee the proper administration of codes. 

It is impossible at this point to delineate lines of con- 
structive action in purely administrative terms. The ad- 
ministrative forms in their origins are very closely related 
to the positive content of codes. The forms of code ad- 
ministration were, in other words, devised to cope with 
the types of provisions which were written into codes. 
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Many judgments must therefore be postponed until 
those provisions have been canvassed. There are^ how- 
ever, certain general considerations relating to the dele- 
gation of legislative powers that can be brought to bear 
upon the situation. 

THE NEMESIS OF TRIAL AND ERROR 

In undertaking its task the NRA went beyond all past 
experience in the use of delegated powers, and in fact 
rejected such experience as there was. It was able to do so 
because of the extent and vagueness of the powers which 
were allocated to it by Congress. 

Starting then with a vast amount of delegated power, 
vague statements of policy, and no defined form of or- 
ganization, the President fell heir to those responsibilities 
which Congress neglected. The President was therefore 
charged with definition of policy and creation of organi- 
zation and procedure — ^duties promptly passed on to the 
Administrator for Industrial Recovery. Thereupon, lines 
of administrative action were adopted the propriety of 
which is to be seriously questioned. 

The choice was made to retain full authority in the 
hands of a single administrative official. The initial lim- 
ited objective was to negotiate with private business 
groups to secure their co-operation in spreading work and 
increasing payrolls. The scope of the negotiations was 
not, however, defined, either as to the groups to be 
recognized or the permissible content of agreements with 
them. The latter was left to be determined by wffiat was 
called the trial and error method. The principle of action 
prevailed as against the stated alternative of academic 
conjecture. The statement of alternatives is obviously a 
false one, since it leaves out of account the dictates of 
experience and common sense, unless they be regarded as 
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subordinate categories under the heading of conjecture. 

To support the application of the trial and error 
method to the processes of social change^ it is necessary 
to assume^ either that experience furnishes no basis for 
the application of rational principles of policy and pro- 
cedure, or alternately, that the attainment of some imme- 
diate and tangible goal in a given program is inconsistent 
with, or of prior importance to, rational analysis of the 
varied social consequences of the line of action pursued. 
The latter may be said to comprehend the principle of 
emergenc}’. 

The method of scientific experimentation, which is a 
highly refined version of trial and error, has of course 
been a necessary concomitant of scientific progress. But in 
practical application it has been hedged about by con- 
siderations of social responsibility. Thus new materials 
and techniques of medical science are subject to rigid 
tests of efficacy before being made available to the med- 
ical practitioner. The laying of a rational basis of infer- 
ence concerning the probable effects has to precede 
practical utilization of the results of the method. 

Novel procedures of government of course do not 
permit a comparable process of preliminary experimental 
isolation. Political experiments can be carried out no- 
where except on the body politic. The results of such 
experimentation are at once imbedded in the body of 
human relationships, and the mistakes are never fully 
cancelled. This is no argument against experimentation 
when there are sound reasons to believe that the aggre- 
gate gain will outweigh the incidental mistakes. "When, 
therefore, specific situations exist which are deemed to 
require novel methods of public regulation, one of three 
initial requirements must be regai*ded as definitive in 
governing the action of the responsible governmental 



294 NATIONAL RECOVERY ADMINISTRATION 


agencies: either the range of experimentation must be 
initially limited to proportions which will not be widely 
damaging if the trial results mainly in ^^error”j or it 
must be possible to determine in advance with reasonable 
assurance that the methods adopted are well adapted to 
the removal of the abuses or weaknesses attacked, without 
collateral consequences of a more damaging character; 
or that the means exist to eliminate the unforeseen 
detrimental consequences of the policies and procedures 
followed. 

The NRA proceeded to ignore these tests. The trial 
and error method, combined with the doctrine of action, 
was applied with amazing and indiscriminate vigor. The 
area within which action took place was extended, in the 
midst of action, far beyond the limits which had been set 
in the more sober preliminary deliberations. Experimen- 
tation proceeded beyond the boundaries of caution with 
thoughtless disregard of consequences. The trial and 
error method worked far beyond schedule both on the 
trial and on the error side, in ways that made almost 
impossible the introduction of corrective elements. Ad- 
ministrative experience was ignored and administrative 
consequences were unforeseen. 

Up to the present the NRA has moved to remedy its 
minor defects in detail, but has failed to cope with any 
of its major errors of structure or content. How far it has 
an inherent power to do so is problematical. The very 
foundation on which it is built, bargain-made agreements 
with private groups, is a powerful deterrent to reform. 
Serious effort at constructive reform invites collapse of 
the structure by impairing the foundation. This inadapta- 
bility to basic changes is the final commentary upon the 
particular form of the trial and error method which was 
adopted. This comment is without prejudice to the initial 
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objectives of the NR A and without reflection on any 
parts of its accomplishment in detail. It is relative en- 
tirely to the total character of the organic structure that 
has been reared. 

ELEMENTS OF ADMINISTRATIVE REFORM 

The administrative defects were in no sense a necessary 
corollary of the powers delegated, but followed from 
lack of foresight and wisdom in the use of those powers. 
There existed far more experience and a sounder basis 
for rational foreknowledge of consequences than was ever 
taken advantage of by the NR A. Nevertheless the pos- 
sibility of such highly defective action as that of the NRA 
owes its existence to elements of unwisdom in the law. 

Under circumstances requiring extensive delegation of 
legislative power to administrative agencies, and even 
where such agencies are temporary, there is a minimum 
of control which the legislative branch needs to exercise. 
With this point in mind, constructive suggestions can 
be made. 

I. It is much to be desired in connection with Con- 
gressional delegation of pow^'er that the specific objectives 
of the law be stated in unambiguous terms, and that the 
standards of judgment and measurement to be used by 
the administrative agency in pursuing the objectives be 
stated in as definite terms as possible. Undoubtedly, diffi- 
culties are involved in the definition of objectives and 
the establishment of standards which will serve as real 
administrative governors and guides. On the other hand, 
if a reasonably restricted definition of legislative intent 
cannot be written into a law, it is doubtful whether the 
public interest will be secured by chancing the varying 
interpretations which are likely to be placed upon it 
under executive direction. 
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2. In the degree thaty under the regulatory scheme 
undertaken, the standards of measurement are largely 
subjective and considerable discretion must be placed 
with the designated agency, it becomes important that 
the legislature, if it is not completely to abdicate its func- 
tion, establish an administrative organization capable of 
maintaining continuity of policy and method. (This 
logically follows since the basic rights of individuals sub- 
ject to the provisions of a law are determined in large 
measure by the specific rulings of the designated agency 
rather than by the original action of the legislature. The 
activities of this agency therefore become, in effect, legis- 
lative rather than administrative.) With respect to both 
the points mentioned. Congress faded in the proper per- 
formance of its legislative duty when passing the NIRA. 

3. The superior authority for such an organization as 
the NRA needs to be a board rather than an individual, 
and impartial rather than representative. Members need 
to be appointed for a stated period and to be removable 
only for cause. Its primary responsibility should be that 
of promulgating and supervising the execution of admin- 
istrative (as distinguished from general) policy. Given 
functions of the sort stated, it would appear to be axio- 
matic that they cannot be performed properly by a repre- 
sentative board engaged in continuous bargaining and 
playing for group advantage. Whatever its character, 
such a board can only be expected to function in a rea- 
sonably effective manner when, in terms of objectives 
and standards, it is properly instructed concerning the 
character of its functions, something that has never been 
done for the responsible officers of the NRA. 

4. Since Congress has chosen to create, or to delegate 
the power to create, a multiplicity of agencies which by 
virtue of indeterminate definition of powers and duties 
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can be operated at cross purposes, there is no alternative 
to the establishment of an executive co-ordinating agency. 
Granting this necessity, the functions of such an agency 
need to be defined and limited. It should for example 
have no power, such as the Industrial Emergency Com- 
mittee now has, to promulgate policy affecting any single 
agency, nor the power to veto the administrative policies 
and acts of any given commission or board except upon 
definite showing that they are at cross purposes with acts 
and policies of other agencies regarded as having prior 
importance in the circumstances. 

The fundamental purpose of co-ordination is the elim- 
ination of inconsistencies and the promotion of united ac- 
tion toward definite objectives. Given proper legislative 
determination of general policies, the necessities are re- 
duced to co-ordinating the lower orders of administrative 
discretion. In the absence of such determination with 
respect to the NRA, either by Congress or by the Presi- 
dent, the task of co-ordinating the work of the NRA with 
that of other governmental agencies is quite hopeless. 
The primary necessity is therefore not co-ordination, but 
clarification of purpose. 

It is not to be supposed that a mere meeting of the 
formal administrative criteria just mentioned guarantees 
appropriate action in the public interest. Objectives, how- 
ever clearly stated, maybe unwdse. Forms of organization 
and procedure, however technically sound, may miscarry 
through defects in the human element. But to ignore the 
dictates of experience in such matters is merely to com- 
pound the probabilities of unwise action. 

Should Congress continue the powers delegated under 
NIRA without essential clarification of objectives and 
standards or prescription of organization and procedure, 
it is problematical whether any improvement in the qua!- 
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ity of administrative action may be expected to occur. 
Certainly experience has demonstrated to the NRA that 
the delegation of general policy-making functions to the 
executive arm in no way diminishes the necessity for 
performing them. But this is merely posterior enlighten- 
ment coming from past errors. Whether this new wisdom 
can be used effectively is another matter. 

The difficulty is that the NRA is almost wholly occu- 
pied with the attempt to administer the province of 
action which it has created. The primary present require- 
ment on the side of policy is, however, to determine 
whether it should continue, and if so, to what end and in 
what form. The inertia of forward motion on the track of 
administrative action is antipathetic to the appropriate 
action on matters of policy determination. The NRA in 
its present form is distinctly unfitted for the performance 
of this function. 

Whatever body falls heir to the present empire of 
the NRA will find itself in continuous difficulties for all 
the various reasons that have been displayed in the pre- 
ceding chapters. If it were not assumed that the NRA 
was to be reformed, it would be rather foolish to discuss 
matters of administrative organization. Assuming the 
intention to reform, importance attaches to such matters. 
No more delicate task could be assigned to any group of 
men than the processes of disentanglement, partial dis>- 
mantling, salvaging, adjustment, and constructive effort 
through which it might be attempted to put the NRA. 
Should the present delegated legislative and judicial 
functions continue to be commingled in the persons of 
administrative officers who have not time even for the 
proper discharge of their executive duties, the continu- 
ance of the principle of muddle is as predictable for the 
future as evidence of it is observable in the past. As the 
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NRA “acted” itself into an indiscriminate reconstruction 
of the control of American industry without ever making 
any rational and deliberate choice to do so, it may equally 
“act” itself into a further series of unpremeditated con- 
sequences. 

As a case study in administrative law the NRA appears 
destined to become a classic. As a phenomenon, it offers 
strong confirmation of the traditional prejudice against 
extensive delegation of legislative power to the executive 
arm of government. The necessity for some degree of 
such delegation being, however, admitted, the peculiar 
warning is against following a principle of “action” un- 
limited by rational (“academic”) analysis of processes, 
clear definition of objectives, careful selection of pro- 
cedures, and in general the appeal to experience. 

Were it necessary to judge the NRA purely on the 
basis of its merits as an administrative system, it would be 
marked for the most radical metamorphosis of form. The 
future of the NRA is not, however, to be blocked out 
entirely on the basis of an administrative study. The 
future of the body of substantive law which it has erected 
is at issue in any such discussion. Form, content, and 
processes become intertwined, and final judgments must 
represent a distillation of conviction from the whole 
complex. 




PART III 

THE WAGES AND HOURS PROVISIONS 
OF CODES 




CHAPTER XI 


THE APPROACH TO LABOR PROVISIONS 

In the words of the President the National Industrial 
Recovery Act was passed to ^^put people back to work 
— to let them buy more of the products of farms and 
factories and start our business at a living rate againd’ 
While industrial recovery was to be the first task, another 
task moved with it, that of planning a ^^better future for 
the longer pull.” The labor provisions of the codes of 
fair competition reflect an attempt to carry out these two 
objectives. These provisions may be classified in terms 
of the following sub-objectives: 

1 . Limiting the hours of work to the end that available work 
may be shared among a greater number of workers. 

2. Setting the minimum wage rates in an attempt to provide 
^fiiving wages” for all and to enlarge the purchasing power of 
the lowest paid classes. 

3. Making some arrangements for wage rates above the 
minimum — still with increased purchasing power as an objective. 

4. Guaranteeing the right of collective bargaining as stated 
in Section 7(a). 

5. Abolishing child labor by setting a minimum age of 16 
years, which was seldom qualified or decreased and was increased 
to 18 years in -some industries or in hazardous occupations. 
Though not required by the act, this clause appears in every 
code. 

6. Making provision for various other situations by “special 
clauses.” Some of these pertaining to stretch-out, consecutive 
work hours, etc., are peculiar to certain industries; others, such 
as provision that state laws apply where more stringent, have 
more general application. 

7. Providing for statistical reporting not only of labor condi- 
tions but also of other factors in business operations. The specific 
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situations on which reports are most often requested are wages 
above the minimum, hazardous occupations, handicapped em- 
ployees, and standards of safety and health. Commonly, there 
is a general provision that reports shall be made or information 
given as may be required, and this may be interpreted to in- 
clude labor conditions. 

Practically all the codes follow the frame-work of this 
classification. A few have no clause on wages above the 
minimum j two codes, presumably because of the tech- 
nological situation, set no minimum wages for unskilled 
workers 3 one has no hours limitations j but in the main 
these seven headings represent the structure into which 
the labor provisions are fitted. In the later stages of code 
making these seven divisions are commonly brought 
under three sections or articles of the codes: (r) hours,, 
(2) wages, and (3) general labor provisions. 

The three chapters which follow are primarily con- 
cerned with an analysis of the wages and hours provisions 
of the codes. There is no discussion of child labor or sta- 
tistical reporting provisions, and the “special clauses” 
which are discussed are those which bear more or less 
directly upon wages and hours. The collective bargaining 
aspects of the codes are considered at length in another 
portion of this volume.^ 

THE PATTERNS FOR CODE LABOR PROVISIONS 

Although the general structure of the codes of fair 
competition was determined by the National Industrial 
Recovery Act and by the Administration’s plans in con- 
nection with it, the cotton textile code — the first code 
approved — and the President’s Re-employment Agree- 
ment established patterns which exerted a powerful in- 
fluence upon subsequent codes. Other early codes also 
set significant precedents. Since, however, it would com- 

' See Pt. IV. 



APPROACH TO LABOR PROVISIONS 305 


plicate the story too much to examine all of the prece- 
dents in close detail;^ attention is here confined to the 
earliest precedents^ the cotton textile code and the 
President's Re-employment Agreement. 

When the cotton textile code went to the President 
for approval^ its labor provisions were short and simple. 
There was to be a minimum wage of $13 a week with a 
differential of $1.00 for the South-F-learners, cleaners, 
and outside employees were excepted. Weekly hours 
were limited to 40 (with two shifts permitted) — repair 
shop crews, engineers, electricians, firemen, office and 
supervisory staffs, shipping, watching and outside crews, 
and cleaners were excepted. Children under 16 years 
were not permitted to work in the industry ^ and the col- 
lective bargaining provisions required by the act ap- 
peared. Reports were to be made every four weeks on 
hours worked and minimum weekly rates paid. 

However, when the President approved the code on 
July 9, 1933, he issued an executive order modifying it^ 
and within a week further modifications were made on 
the basis of representations by the industry. The outcome 
was a code which fell somewhat as follows into the Na- 
tional Recovery Act structure: 

1. Hours of work. Office employees were limited to 40 hours 
per week averaged over six months — the first averaging provi- 
sions of the codes. Other employees were limited to 40 hours 
per week. A tolerance of lO per cent was permitted in the hours 
of repair shop crews, engineers, electricians, and watching crews 
— the executive order had attached to the unlimited hours pre- 
viously given these classes the condition that time and one-half 
be paid for overtime. 

2. Minimum wages. The minimum of $13 a week with a 
differential of $1.00 for the South was retained — ^learners, out- 
side employees, and cleaners were excepted. 

5. W ages above the minimum. This provision in essence main- 
tained the former weekly wage and the existing differentials 
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among the wage rates in the higher brackets, but existing differ- 
entials between the higher paid classes and the minimum were 
not maintained. 

Collective bargdinmg. The mandatory provisions of the act 
were included. 

5. Child labor. Children under 16 years were not permitted 
to work in the industry. 

6 . Sfecial clauses. In addition to a provision dealing with the 
stretch-out, there were others which included: plans for em- 
ployee ownership of homes in mill villages; a stipulation that 
maximum hours governed every employee even if he worked for 
more than one employer in the industry; arrangements for fur- 
ther study and report upon the situation of cleaners and outside 
workers; and a guarantee of the minimum wage regardless of 
whether the employee’s compensation was based on a time rate 
or upon a piece-work performance. 

7. Statistical reporting. Reports were to he made every four 
weeks showing actual hours worked by the various occupational 
groups of employees and minimum weekly rates of wages. A re- 
port was also to be made on emergency time worked. 

Such is the initial pattern for the wages and hours 
provisions of the codes — a pattern that in its brevity and 
simplicity was followed by the other two codes approved 
in July 1933. Although brief and simple, the cotton 
textile code contained the basic elements which achieved 
elaboration in later codes. 

In the closing days of July, another pattern became 
available, that of the President's Re-employment Agree- 
ment. This “blanket code^^ profoundly affected later 
codes in the matters covered and the phraseology used.” 
A brief resume of its provisions follows: 

7. Hours of work. A 40-hour week was set for the “white- 
collar” workers; a 35-hour week was set for factory or mechani- 
cal workers or artisans. (This was in effect changed to a 40- 
hour week in manufacturing industry by the many substitutions 
that were later made.) There was provision for certain exemp- 
tions from the maximum hours requirements. 

“ uKai- -nrnuncinns nf the “blanket code’’ see Appendix B. 
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2. Minimum luages. The wages for the ^‘white-collar’^ work- 
ers was formulated in terms of population differentials and ranged 
from $ 1 2 to $ 1 5 per week. The wage for the artisan group was 
40 cents an hour with a time period differential which permitted 
the rate paid in July 1929 but in no event less than 30 cents an 
hour. This arrangement, in effect, gave both a geographic and 
population differential. 

3. JVuges above the minimum. Wages in excess of the mini- 
mum were cared for by a provision which purported not to re- 
duce compensation notwithstanding the reduction in hours and 
to increase pay by an equitable readjustment of pay schedules. 
(The meaning was far from clear, but it greatly influenced later 
code making;. The provision is discussed at some lenijth in Chap- 
ter XIII.) 

4. Collective bargaining. Section 7(a) was incorporated by 
reference. 

5. Child labor. Certain exceptions from the 16-year limit 
were permitted. 

6 . Special clauses. The minimum wage of the factory group 
was to be a guaranteed minimum regardless of whether the em- 
ployee was compensated on a time rate or a piece-work perform- 
ance. There was to be no resort to subterfuge to frustrate the 
spirit and intent of the agreement. (Both of these provisions 
soon became “standard.”) 

7. Statistical reporting. There was no provision in this held. 
Later, it is true, an attempt was made to secure by mail a census 
of results. The returns were upon the whole too inadequate to 
justify careful analysis.^ 

While the cotton textile code and the Presidents Re- 
employment Agreement established precedents which 

^ It became necessary immediately to issue a series of interpretations — 
21 were issued by Aug. 21, 1933. In so far as these interpretations dealt 
with labor considerations, they, (i) specified groups of employment not 
intended to be covered by the agreement, (2) provided time and a thiid 
for hours worked in excess of the maximum by employees on emergency 
maintenance and repair work, (3) authorized certain seasonal reductions 
and certain other modifications of hours of operation in store or service 
industries, (4) regulated the minimum wage for apprentices and part- 
time workers, (5) added to the employees covered in paragraph two, 
(6) excused managerial or executive workers receiving more than $35 
per week from the maximum hours provisions, and (7) added to the 
list of workers included in paragraph four. (See Appendix B, p. 901.) 
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code makers definitely tended to follow, other important 
factors impinged upon the situation. A full account of 
these factors would deal with the influence of the various 
advisory boards, especially the Labor Advisory Board 
and the Industrial Advisory Board; with the representa- 
tions made by skilled-trade association executives and 
attorneys who appeared before the Administration ; with 
the constructive and destructive manipulations of repre- 
sentatives of powerful industry groups; with the back- 
grounds of changing attitudes of deputies and division 
administrators; with gradual formulations of policy, 
usually in terms of what had already happened; for a 
small number of codes, especially in the apparel indus- 
tries, with union collective bargaining patterns; and with 
all the other forces brought to bear upon this novel 
method of law making. 

Thus, while patterns of a sort were early set for the 
NRA codes, many forces were beating against them; 
and though many of the elements of these patterns sur- 
vived the attacks and appeared in the latest codes, others 
were battered down and disappeared after but slight use. 
New patterns (the “model” codes formulated as unoffi- 
cial guides by various NRA branches are an example) 
appeared from time to time, but it is doubtful whether 
any of them were as influential as the cotton textile code 
and the President’s Re-employment Agreement. 

THE STATISTICAL APPROACH 

In December 1934, the NRA codes had covered about 
nine-tenths of the total employees eligible for coverage 
under the law. The accompanying chart gives a picture 
of the entire field of employment, breaking that field 
into three parts; (i) the unemployed; (2) the gainfully 
occupied In industries not subject to NRA; and (3) the 
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gainfully occupied in industries subject to NRA. The 
latter (and lower) part of the chart is of present interest. 
That part shows how the NRA codes crept in during July 
1933 and by December of 1934 had extended into 90 
per cent of the area. A portion of the area, however, is 
still uncovered. The estimate of the Research and Plan- 


NRA Coverage of the Field of Employment 
December 193T 


MILLIONS OF PERSONS 

GO - - ' 


MILLIONS OF PERSONS 

- -- GO 




‘‘ Adapted fiom a chart in Report on the Operation of the Rational 
Industrial Recovery Act^ NRA Research and Planning Division, February 
i935> P- 30 - 


ning Division of NRA is that, as of the end of 1934, 
there were approximately 1 million employees not under 
codes, although the bulk of these were under the Presi- 
dent’s Re-employment Agreement. 

In the chart on page 310, we extend our treatment 
to February 20, 1935 (when 550 NRA codes — exclu- 
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sive of the 1 9 AAA “labor provision” codes — had been 
approved and some 22,190,000 employees covered),’* 
to make a time comparison between codes approved and 
employees covered. In terms of approving codes, the 
NRA work has stretched out j in terms of covering em- 
ployees, the bulk of the work was done in the first nine 
months. This first nine months accounts for the approv- 
ing of only 68.4 per cent of the NRA codes of Febru- 
ary 20, 1935, but it accounts for the covering of 90.8 
per cent of the code employees of that date. The codes 
approved from April i, 1934 to February 20, 1935 

Codes and Employees Covered, by Time of Approval 
(550 codes approved by February 20, 1935) 



[eMPLorees ■ I - } i coPEs 


covered relatively few employees. This concentration 
of employee coverage in the hurly-burly of the first nine 
months of code making, during which conscious policy 
formation was at a minimum, explains in part certain 
contradictory and chaotic situations in' the employment 
provisions of the codes. 

* The figures for employees used in this connection are those taken 
from NRA Research and Planning Division, Refort No, 6 o (and supple- 
ments) . This report gave the information as of the latest available date, 
and about 70 per cent of the employees are in terms of 1929 figures. 
Necessarily, these figures are in continual process of revision and, while 
the chart on page 309 reflects the latest revisions, no other tables and 
charts in these chapters do so. Accordingly, there is a discrepancy between 
the data for this chart and the other set of figures used in the discussion. 
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It is evident that very wide differences exist among 
the various codes with respect to the numbers of em- 
ployees covered/ 


Codes and Employees Covered, by Industry Groups 

(517 codes approved by August 8, 1934) 


RETAIL distribution 
CONSTRUCTION 
PUBLIC UTILITIES 
PROFESSIONS AND SERmES 
TEXTILE APPAREL 
EQUIPMENT 

WHOLESALE DISTRIBUTION 
TEXTILE FABRICS 
MANUFACTURING 
FOOD 

LUMBER AND TIMBER 
FUEL 

AMUSEMENTS 

FINANCE 

FERROUS METALS 
GRAPHIC ARTS 
NON-METALLIC PRODUCTS 
LEATHER AND FUR 
PAPER 
CHEMICALS 

RUBBER ^ 

NON-FERROUS METALS 
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Among the NRA industry classifications in the chart 
above, the following stand out as having many em- 
ployees in proportion to the number of codes: retail dis- 
tribution, construction, public utilities, and professions 
and services. The following have many codes in pro- 
portion to the number of employees covered : equipment, 
manufacturing, non-metallic products, paper, and chein- 

” The contrasts in number of employees covered by single codes are 
striking. The range is from less than 50 employees in one code to more 
than 3 million in another. An examination of the 517 codes with their 
22,022,000 employees reveals that 3 codes cover 32.0 per cent of the 
employees, while 283 codes cover only 2.1 per cent. See p. 147. 
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icals. Codes, in fact, are not limited to an ^dndustry’^ of 
any specified size. The range is wide and the smaller 
codes are surprisingly abundant.*'* 

In the statistical handling of the codes, the variation 
in the size of the industries covered is not the only com- 
plicating factor. Another such factor is the splitting of 
some of the codes into divisions (with differing labor 
provisions) or, for other codes, the addition of supple- 
ments (sometimes with labor provisions differing from 
the basic code, sometimes not). The difference between 
a supplement (or division) and a code is often slight. 
Supplements do not necessarily cover a small number 
of employees j the use of them is quite likely to point to 
an industry well enough organized to bring rather vary- 
ing parts together under a single code (with supple- 
ments) rather than to permit each part to go under a 
separate basic code."" 

To ignore in the tabulations the supplements and divi- 
sions of the codes and to consider only the basic codes is 
to ignore the labor provisions of certain important supple- 
ments and divisions — especially unfortunate is the omis- 
sion of the supplements to the construction code. On the 
other hand, to include each supplement and division in 
the tables on the same basis as a code is to give undue 
importance to the labor provisions of certain codes which 
have large numbers of supplements, all of which follow 
the basic code in those provisions.® 

‘'The first code with less than i>ooo employees was approved Sept. i8, 
1933. The next one did not get in until Oct. 235 then came one on Oct. 
31 and three more on Nov. 45 whereupon the gates were open wide to 
small industry codes. 

^ The construction code is an example of an industry brought under 
one basic code (with supplements) j the paper codes provide an example 
of an industry under many basic codes. 

® The outstanding instances of this padding are the fabricated metal 
products code (with 45 supplements) and the machinery and allied 
products code (with 41 supplements). The fabricated metal products 
code specifically states that “all employment provisions of such supple- 
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And whether the count is made in terms of basic codes 
only or in terms of codes, supplements, and divisions, 
there remain such incongruities as that of the retail code 
with more than 3 million employees carrying no more 
statistical weight than the animal soft hair code with 
less than 50 employees. 

In order to satisfy all these objections, three methods 
of handling the codes are utilized in the chapters which 
follow.® (i) The first is according to basic codes (a total 
of 517)5 (2) the second method adds to the 517 basic 
codes the 143 supplements approved by August 8, 1934 
and the 35 additional divisions which had different labor 
provisions (a total of 695)5 (3) the third method 
weights each of the 517 basic codes by the number of 
employees covered (a total of 22,022,000).’® In some 


nientary codes shall confoim with the basic code,’^ and the machinery 
and allied products code provides that the supplemental codes shall in- 
clude by reference all the provisions of the basic code. Nevertheless, when 
the tabulation includes supplements and divisions on the same basis as 
codes, the labor provisions of the fabricated metal products code are 
counted as 46 and those of the machinery and allied products code are 
counted as 42. (See, in the table on page 315, the figures for equipment 
and manufacturing where the increase of codes, supplements, and divi- 
sions over basic codes is largely due to the two codes under discussion.) 
This weighting seems disproportionate since the laboi provisions 'v'vere 
actually passed upon only in the basic code. 

® The discussion of hours and wages provisions has been confined to 
the 500 NRA codes and the 17 labor provision codes which were in 
effect on August 8, 1934. This sample covers 22,022,000 employees and 
includes practically all the important codes. In fact, between August 8, 
1934 and February 20, 1935 only 50 NRA codes and two labor provi- 
sion (AAA) codes, with combined coverage of 505,000 employees, were 
approved. 

In weighting the codes, the full force of all the employees covered by 
the code is thrown behind the provisions of the basic code or behind that 
division of the basic code which seemed most representative. In the fol- 
lowing codes, some choice of a representative division had to be made 
and the division named (in italics) is the one 'whose labor provisions 
are taken not only for the weighted codes but also for the 517 count. 
Wheat flour milling, mills; feldspar, mining; petroleum, drillifzg, 
etc*; salt, f recessing; pyrotechnic, commercial jire<works; shipbuilding and 
ship repairing, shipbuilding ; graphic arts, lithographic printing; motion 
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connections the term ^^weighted codes’^ is used in refer- 
ring to this last basis of computation. 

In connection with the weighting of the codes, a warn- 
ing note should be sounded. It should be remembered 
that there are no figures on employees for specific pro- 
visions of codes — only for a code in its entirety — so that 
when a code with 350,000 employees is spoken of as 
having a 40-hour week, it does not necessarily follow 
that all the 350,000 employees are under a 40-hour 
week. Indeed, practically all the codes except certain 
employees from the basic hours. Another difficulty is in 
the figures for employees. Prepared by the Research and 
Planning Division of NRA,^^ many of them had to be 
estimated and the figures are for varying years, mainly 
1929 and 1930. Some idea of the dangers lurking in the 
use of not completely reliable figures having so wide a 
range may be seen from the following illustration. One- 
half of the codes covered only 369,000 employees. If an 
error of lO per cent were made in the figures of one code 
— the retail trade code with 3,454,000 employees — that 
error would have as large statistical consequences as the 
data of nearly half the codes. A related difficulty lies in 
the fact that, because derived from earlier years, the 


picture, froducHon^ coal dock, Northwest, rubber manufacturing, rub- 
ber. The retail codes presented a special problem. Their labor provisions 
vary according to the length of time the store is kept open. In conse- 
quence, no one ‘^group” is taken as representative of the code, but dif- 
ferent provisions are taken for different purposes. For example, though 
one group has a 40-hour week, the code itself is classed as a more-than- 
40-hour code (according to the other two — sometimes three — groups) j 
but when it comes to deciding what is the highest and what the lowest 
wage under the code, all the groups are considered. 

Refort 60 (and supplements) . The first 517 codes covered 22,022,000 
employees— 21, 6S 8, 000 under NRA codes and 334,000 under labor pro- 
vision (AAA) codes. Revisions have changed some of the figures in this 
report, two of the most significant changes being those for the automobile 
and petroleum codes. 
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figures give an exaggerated weight in terms of present 
employment to those industries in which unemployment 
is greatest, for example, construction. 

The accompanying table brings out some of the differ- 
ences resulting from the use of the three methods of 
counting. A comparison of the three percentages given 
for any one industry is pai^ticularly telling. Note, for 
instance, the equipment industry which, according to the 


Distribution of Codes and Employees Among Industry Groups 


Industry‘s 

Number 

Percentage Distribution 

Basic 

Codes 

Codes, 

Supple- 

ments 

and 

Divi- 

sions 

Em- 

ployees 

(In 

thou- 

sands) 

Basic 

Codes 

Codes., 

Supple- 

ments 

and 

Divi- 

sions 

Em- 

ployees 

Total 

517 

695 

22,022 

100.0 

100.0 

lOO 0 

Food. . 

31 

40 

811 

6.0 

5.8 

3.7 

Textile fabrics 

33 

34 

935 

6.4 

4.9 

4.2 

Textile apparel 

47 

47 

1,460 

9 1 

6.8 

6.6 

Leather and fur 

12 

12 

314 

2.3 

1.7 

1.4 

Ferrous metals 

2 

2 

420 

0.4 

0.3 

1 9 

Non-ferrous metals 

8 

8 

oo 

1.5 

1.2 

0.3 

Non-metalhc products. 

47 

48 

355 

9.1 

6.9 

1.6 

Fuel ... 

2 

4 

560 

0.4 

0.6 

2.5 

Lumber and timber 

19 

19 

731 

3.7 

2.7 

3 4 

Chemicals. 

26 

32 

184 

5.0 

4.6 

0.8 

Paper. 

32 

32 

263 

6.2 

4.6 

1.2 

Rubber. 

3 

4 

97 

0.6 

0.6 

0.4 

Equipment 

91 

154 

1,386 

17.6 

22.2 

6 3 

Manufacturing 

70 

104 

931 

13.5 

15.0 

4.2 

Construction 

1 3 

19 

2,465 

0.6 \ 

2.7 

11.2 

Public utilities 

13 

13 

1,680 

2.5 

1 9 

7.6 

Finance. . 

5 

5 

449 

1.0 

0.7 

2.0 

Graphic arts 

4 

9 

394 

0.8 

1.3 

1.8 

Amusements 

5 

7 

490 

1.0 

1.0 

2.2 

Professions and serv- 







ices . 

16 

17 

1,664 

3.1 

2.4 

7.6 

Retail distribution 

16 

32 

5,092 

3.1 

4.6 

23.1 

Wholesale distribution. 

32 

53 

1,288 

6.2 

7.6 

5 9 


1 he classification of the codes according to industry groups follows the 
NRA classification as it stood in August 1934. Since that time the NRA has 
made minor modifications in the grouping. For the list of the approved codes 
according to this classification, see Appendix D. 
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method of counting used, includes 22.2, 17.6, or 6.3 per 
cent of the total county retail distribution, which includes 
either 3.1, 4.6 or 23.1 per cent of the total j and con- 
struction, which includes one-tenth of all codes in one 
count and less than one-hundredth in another. 



CHAPTER XII 


MINIMUM WAGE PROVISIONS IN 
THE CODES 

As indicated in the preceding chapter, approximately 
nine-tenths of the employees over whom the National 
Industrial Recovery Act assumed jurisdiction are under 
codes. The bulk of the remaining one-tenth are covered 
by the President’s Re-employment Agreement, origin- 
ally planned to serve as a stop-gap until January i, 1934 ? 
but later extended. Clearly the code structure of hours, 
wages, and working conditions is in a position to exert a 
powerful influence upon business operations, and indeed 
upon the whole economic pattern. The present chapter 
will examine that part of the code structure connected 
with minimum wage provisions and at the outset two 
points may well be made. 

In the first place, the minimum wage of the codes is 
not a single, definite thing. It varies according to indus- 
tries. At one extreme is the code for needle work in 
Puerto Rico, which sets a minimum of 12.5 cents an 
hour; and at the other the wrecking and salvage code, 
which provides a minimum of 70 cents for New York 
City. It varies also according to geographic areas, accord- 
ing to the population of the city W'here a plant is located, 
according to sex, and occasionally according to wages paid 
in 1929. It varies according to class of work, unskilled 
production workers and clerical workers frequently being 
differentiated, and additional classes occasionally being 
given minima. Then, there are exceptions which consti- 
tute sub-minimal arrangements for certain occupations, 
for learners and apprentices, for the old and handi- 

317 
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capped, for office boys, juniors, and others. In fact the 
minimum wage pattern of the NRA codes may well be 
likened to a mosaic. 

In the second place, the effect of a minimum wage 
provision is far reaching^ it is not confined to the actual 
recipients of the specified minimum. In a considerable 
number of industries the minimum rate of pay has tra- 
ditionally served as a base for the entire wage structure. 
This tendency has persisted in the codes, for, as will be 
seen in the subsequent chapter on wages above the mini- 
mum, the clauses frequently relate the wages in the 
higher brackets to the minimum rates. Even where the 
formal code clauses do not maintain this relationship, 
there are many instances in which custom has tended to 
do so. The minimum wage pattern in the codes accord- 
ingly has a significance far beyond its immediate and 
obvious application. 

THE MINIMUM WAGE FOR UNSKILLED PRODUCTION 
WORKERS 

The minimum ^Vage floor^’ so frequently referred to 
is really a complex of staircases. There has been much 
talk of the ^Vage floor” that is set by the codes — much 
talk of the 40-cent and the 35-cent wage floor. There is 
of course considerable justification for this form of ex- 
pression, for to a great extent the minimum wage rates 
do fall into such patterns. In a general way, one can say 
of the male unskilled production wage rates^ that in 

^ In order to bring* the present discussion %vithin compassable dimen- 
sions, it is confined to those recipients of the minimum wage who may be 
termed unskilled production workers, or to that class of workers which 
best corresponds to this designation in such industry groups as finance, 
professions and services, wholesale distribution, retail distribution, and 
the like. Two of the 517 basic codes (coat and suit with 455,000 em- 
ployees and print roller and print block manufacturing with 150 em- 
ployees) do not set minimum wages for unskilled production workers. 
They are, accordingly, excluded from this discussion. 

To promote comparability, all rates have been put on an hourly basis. 
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almost one-half of the codes the highest minimum wage 
is set at 40 cents while in most of the other half it falls 
between 30 and 40 cents.^ Only a few codes (less than a 
tenth of them) set rates higher than 40 cents and but a 
handful (10 codes) have top minima less than 30. 

At first hearing this general statement does sound like 
a description of a wage floor of relatively few levels. If, 
however, the situation is presented in detail, as is done 
in the chart on page 320, it at once appears that “stair- 
case” is a more appropriate word. The upper staircase 
represents the highest minimum wage of the codes; and 
the lower staircase represents the lowest minimum wage 
to which the worker may be dropped by a geographic, 
population, or time period differential." 

When the codes are weighted by the number of em- 
ployees covered, the wage staircases still remain — with, 
however, quite different spacings. This will be observed 


This method, of course, conceals the cases where rates are in weekly 
terms. The detail of minimum w^age rates as they are given in each code 
may be found in Leon C. Marshall, Hours and Wages Provisions in 
NRA Codes. 

' In this 30 to 4.0 per cent group the most popular rate is 35 cents (ap- 
pearing 78 times). The 32.5 cent rate appears 53 times, and the 37.5, 
43 times. The 30 cent rate is provided in only 12 codes. 

^ A time period differential takes the form of a reference back to an 
earlier date, usually 1929. The method of reference is that of providing 
that the 1929 rate shall apply, but in no event less than a specified rate 
shall be paid. An example of this type of variant is found in the following 
paragraph from the fabricated metal products code. 

‘mn and after the effective date the minimum w^age which shall be 
paid by any employer to any employee engaged in the processing of 
products of the industry or any labor incident thereto shall be 35 cents 
per hour for males and 30 cents per hour for females in the Southern 
wage district, unless the hourly rates for the same class of work on July 
15,1 929 were less than the above-specified rninimums in the Southern vage 
district, in which latter case the minimum hourly rates shall not be less 
than the rates in effect on that datej but in no case shall the minimum 
rates be less than 80 per cent of the minimum rates of 35 cents for male 
employees and 30 cents for female employees in the Southern wage dis- 
trict.’’ 
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Minimum Wage Floor for 515 Codes 
I. Percentage Distribution of Codes Unweighted by Employees 



2. Percentage Distribution of Codes Weighted by Employees 

MINIMUM HOUftLY WAGE IN CENTS MINIMUM HOUNLY WAGE IN CENTS 
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from a comparison of the upper and lower sections of 
the chart on page 320. 

In both charts, if the subtle effects of the time period 
differential are for the moment disregarded, the higher 
and lower staircases may be described in simple terms as 
respectively (a) the Northern, large-city minimum and 
(b) the Southern, small-town minimum. It is quite likely 
that the bulk of the workers on the minimum wage are 
betvoeen these two staircases. 

The spread results from differentials the sizes of which 
range from 2.5 to 40 cents an hour. In almost one-half 
of the codes with differentials the extreme range in the 
rates is 5 cents or less per hourj but in more than half 
the cases the differential climbs over 5 cents — in a few 
cases to more than 1 5 cents an hour. Generally speaking, 
the textile codes have the smallest differential — usually 
2.5 cents per hour — while the equipment, manufactur- 
ing, non-metallic products, and retail distribution codes 
have larger differentials. 

The range of the minima having differentials (as well 
as the range of the undifferentiated minima) in the vari- 
ous industry groups is shown in the chart on page 323. In 
the left-hand section of the chart are bars showing for each 
industry group the number of employees under codes with 
minimum wage rates. In the right-hand section of the 
chart, for each given industry group, the areas resembling 
tubes indicate, for the codes with differentials, the 
weighted average of the highest and also of the lowest 
minima (wage rates being weighted by number of em- 
ployees under the codes) ; while stretching to the right 
and to the left of the tube-like areas are lines running to 
the highest and the lowest minima. In the codes with no 
differentials, there is of course only one rate for the un- 
skilled production workers. For each industry group, the 
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weighted average of these is designated by a thick verti- 
cal line, while to right and left are lines extending to 
the highest and the lowest minima in the group. 

When this chart is set over against the chart on page 
320, it at once becomes apparent what industries are pri- 
marily responsible for the position of the staircases, and 
especially what ones are primarily responsible for the 
spread between the lower and the higher staircase. For 
example, retail distribution (which has an enormous 
number of workers) immediately stands out as having 
a low bottom to its differentials j so also two other indus- 
try groups with large numbers of employees (public 
utilities and professions and services) have relatively low 
bottom minima. These three industries are a large part 
of the reason why the lower section of the chart on page 
320, which presents the staircases in weighted form, has 
its bulk thrust well to the left as compared with the situ- 
ation depicted in the upper section of the chart. 

The mass of detail reflected in the chart on page 323 is 
too great to justify full textual analysis, but attention 
may properly be called to a few outstanding features. 
It is noticeable, for example, that the low minimum of 
12.5 cents per hour for the 100,000 employees under 
the needle work code for Puerto Rico causes the entries 
for the textile apparel industries to assume somewhat 
spectacular form, as do also the differentials ranging from 
30 to 70 cents in the comparatively small wrecking and 
salvage code^ in the construction group, and the high 

^ The wrecking and salvage code with its somewhat bizarre bar is in- 
cluded for the sake of completeness of the statistical presentation. Only 
one code is included in the ‘‘average.” 

In the left-hand section of the chart, it wdll be observed that the tex- 
tile apparel group has only one million employees. It will be remembered 
(see note i, p. 318) that the coat and suit code with 455,000 workers 
did not have a minimum rate for unskilled production workers. 
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(and differentiated) minima for the bituminous coal and 
petroleum codes. 

It is interesting, too, that the weighted average wage 
where there are no differentials is typically higher and 
seldom much lower than the weighted average of the 
highest minima of codes with differentials. It has fre- 
quently been asserted that a minimum which has no 
differentials tends to be put at a low figure so that no 
hardships will be worked in the areas accustomed to the 
benefit of a differential. On a priori grounds one would 
not expect this to be true. The industries which did not 
seek differentials in the process of code formation might 
be expected to be industries located in high wage districts, 
or industries relatively little affected in their labor costs 
by the minimum wage, and hence somewhat indifferent 
with respect to the level set. Furthermore, one would 
expect that industries which felt the need of low rates 
would have greater success in negotiating these low rates 
by proposing differentials rather than low undifferen- 
tiated rates.^ As the chart shows, these a 'prion considera- 
tions are substantiated by the statistical facts. 

The section of the chart summarizing the data for all 
industries is deserving of at least a glance. It shows for 
codes with differentials a weighted average high of 37.6 
cents per hour and an average low of 26.5 cents per hour, 
but the extremes are 70 cents and 14 cents. For codes 
with no differentials, the weighted average is 38.7 cents 
an hour with extremes of 12.5 cents and 50 cents. Such 
ranges as these (and these data cover only unskilled pro- 
duction workers with no allowance for office and clerical 
workers or for other occupational groups which have 
minimum rates) demonstrate the danger attendant upon 

* There were instances where high differential wages were set which 
wdll not be really operative, because few if any of the plants in the in 
•dustiy" are located in such a way that the high rate is applicable. 
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too simplified a statement of the pattern that is set by the 
minimum wage provisions of the codes. The truth is that 
it is a very complex pattern. It was developed largely 
on the theory that every industry is ^^ifferend’ — a the- 
ory that tends to be concealed by statistical treatment. 

The foregoing is an understatement of the influence of 
differentials in that sex differentials are disregarded. In 
one-fourth of the codes (129 out of 515) such a differ- 
ential appears. This also is an understatement since it 
includes only the cases in which the sex differential is 
definitely so labeled. In additioiij there are a few in- 
stances of rates for ^flight and repetitive work,” and it is 
reasonable to suppose that low minimum wage rates for 
particular types of occupation, and indeed for whole 
industries in some cases, were inserted with awareness 
that the rates were mainly for women. 

The use of the sex differential is somewhat concen- 
trated in certain industrial groups. It is very frequent in 
the paper codes j somewhat less frequent in the manu- 
facturing, equipment, non-metallic products, food, and 
chemical industries j and in many groups it does not ap- 
pear at all. Usually the differential is small — in three- 
fourths (74*2 per cent) of the cases the highest female 
minimum wage is 5 cents per hour or less below the cor- 
responding male rate. True, in nearly one-half of these 
cases another type of differential — ^usually geographic — 
is applied to the female rate. Confining attention to the 
highest rate, we find that the almost invariable situation 
is that these workers receive a minimum hourly rate of 
more than 29 cents and less than 40 cents per hour. 
There are only eight exceptions to this rule ^ and 30 cents, 
32.5 cents, and 37.5 cents are the rates most frequently 
used. 

The sex differential, clearly enough, serves definitely 
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to increase the complexity of the minimum wage struc- 
ture for unskilled production workers. Its introduction 
into the charts would increase the spread between the 
wage staircases, and would place lower minima for sev- 
eral industry groups in the chart on page 323. 

So much for a general view of the minimum wage 
structure of the codes. It may be worth repeating that 
this view does not extend to the final boundaries of the 
subject. The treatment has been confined to unskilled 
production workers and the class nearest thereto in in- 
dustries in which the term “production worker” seems 
a misnomer. There has not been and in this treatment 
will not be consideration of office and clerical workers or 
of other classes of employees who are allotted minimum 
wage rates. Then too the treatment of exceptions from 
the minimum, including the sub-minimal rates, is post- 
poned to a later point. 

SOME SIGNIFICANT FEATURES OF THE GEOGRAPHIC 
WAGE STRUCTURE 

Thus far, it has appeared that approximately one-half 
of the codes (261 out of 515 here under examination) 
make provision for differentials in their minimum wage 
structure. If, however, the matter is stated in terms of 
employees, four-fifths are under codes with differentials; 
and the figure rises to nine-tenths if the construction code 
with its 2.4 million workers is included in the list.® If 
allowance is made for the fact that many industries are 
so located that a geographic differential had no applica- 
tion and hence was not inserted in the code, it appears 
that very seldom in terms of employee coverage was 

^This inclusion could easily be defended. The code permits regional 
agreements which may cover not only w’^ages in the higher brackets but 
the minimum wage as well. The data here given, however, treat the con- 
struction code as having no differential. 
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there failure to grasp an opportunity to apply diiferen- 
tials. A summary percentage statement of the extent to 
which differentials are applicable to the minimum wages 
of unskilled production workers is given in the table 
below — it will be obvious from the figures that the con- 
struction code is included in the no-differential group. 
Basic codes are given in the first column and codes 
weighted by employees in the second.^ 


Differential 

. . 50.7 

81.0 

Population only . 

5.6 

8.7 

Geographic only 

33.4 

21.8 

Population and geographic 

7.8 

42.3 

Time period 

3.9 

8.2 

No DIFFERENTIAL 

49.3 

19.0 


About two-thirds (64.1 per cent) of all workers con- 
cerned are under codes which contain either a geographic 
differential or a combination of geographic and popula- 
tion differentials. In addition, almost a fifth of the work- 
ers are under codes which have either a population differ- 
ential (8.7 per cent) or a time period differential (8.2 
per cent). Since large cities are more characteristic of the 
North than of the South, a population differential serves 
to some extent as a geographic differential. A time period 
differential, which ties back to the traditional wage struc- 
ture, has some of the consequences of a population, a 
racial, a sex, and a geographic differential. In fine, 
directly or indirectly a geographic wage structure is a 
characteristic feature of the codes and this structure 
deserves examination. 

Technically, a geographic differential is applied to the 
minimum wage, but confining attention to this technical 

"The left side of the chart on p. 323 gives a picture of the number 
of employees in codes with differentials and in codes with no differentials 
— this according to industry’- groups. The blackened area leaves no doubt 
of the weight of the construction code in the no-differential group. 
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situation may serve to conceal very important issues. 
What proportion of the total employees in the industry 
work at the minimum wage? Is the industry one in 
which, either through custom or code provisions, the 
minimum wage has powerful repercussions upon the 
wages in the higher brackets? Upon the answers to such 
questions as these depends the significance of geographic 
differentials in their effect on business costs. 

It was not feasible, in advance of code making, to 
formulate a detailed policy on geographic wage struc- 
tures. From the very first, NRA policy provided for sec- 
tional or geographic differentials in the minimum wage.® 
From the very first, too, it was recognized that many fac- 
tors entered in: the historical development of the industry 
concerned, differences in cost of living, differences in pro- 
ductive efficiency, differences in market competition and 
marketing costs, differences in climate, and other perti- 
nent elements. But while the existence of such factors as 
these was recognized, it never proved possible really to 
measure them or even to allocate to them relative sig- 
nificance in a particular situation.® In consequence, related 
industries and even competitive industries were given 
differentials of varying size (or no differential what- 

® This is especially true as between the North and the South, and the 
South is sometimes subdivided into the South and Deep South. In cer- 
tain instances, the geographic differential was worked out in terms of 
other sections of the country, as for example between the Eastern and 
Western clothing markets. 

® The general attitude of the Administration w^as reflected in the 
President’s statement on Apr. 22, 1934 in connection with the bituminous 
coal agreement, when he said; ^^On the question of Southern wage dif- 
ferentials the Recovery Act recognizes differentials according to locality. 
It is not the purpose of the Administration, by sudden or explosive change, 
to impair Southern industry by refusing to recognize traditional dif- 
ferentials. On the other hand, no region has any right, by depressing 
its labor, wages, and hours, to invade with its cheaper produce an area 
of higher wages and hours and thus to impose its lower standards on an 
area of higher standards.” 
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ever), and the differentials were applied to varying dis- 
tricts. It should be added that the instances are rare in 
which the geographic differential w^as worked out in 
terms of the entire wage structure of the industry con- 
cerned 5 and the instances are almost non-existent in 
which the entire wage structures of competitive or other- 
wise related industries were worked out co-operatively. 

The complexity which resulted from this rather hap- 
hazard handling of the problem can be illustrated by an 
examination of the codes under the NRA industry clas- 
sification called ^hnanufacturing.” A survey of the 46 
codes classified as ^^manufactured products’^ discloses 
great diversity in the treatment of the minimum for un- 
skilled production labor; in the treatment of office or 
clerical labor; and in the use of female differentials and 
the relationship of such differentials to the basic produc- 
tion wage. Nine different ways (out of the possible 
twelve sketched in the following chapter) of handling 
wages in the higher brackets are utilized. The range is 
from detailed wage schedules or basing points in the 
higher brackets to no provision whatever.^® Eleven codes 
set a lower minimum wage for the South but the defini- 
tion of the South is identical in only two industries — in 
eleven codes there are ten different boundary lines for 
the somewhat vague ^^South.^^ 

While the presumption is strong that absolute uni- 
formity should not exist as among the industries of a 
particular group, it is incredible that all the divergences 
found here, whether in wage rates or in wage districts, 
are economically justifiable.^^ It appears from this sam- 

^*See pp. 102-05 of Leon C. Marshall, Honrs and Wages Provisions in 
NRA Codes. 

“ For a full account, covering- the wage rates and the wage districts 
of all industry groups, see Geographic and Population Diferentials in 
Minimum Wages^ a pamphlet prepared under the supervision of Leon 
C, Marshall by the Division of Research and Planning of the NRA. 
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pie, which could be paralleled in almost every industry 
group, that the present code structure of geographic dif- 
ferentials has been neither carefully planned nor consist- 
ently applied. Must this, in the nature of the case, con- 
tinue to be true? Can a consistent policy be worked out? 
Several schools of thought exist with respect to the policy 
that should guide in this matter. 

Some persons advocate a uniform national minimum 
wage sufficient to furnish a minimum standard of living. 
They insist that if there are factors which properly cause 
variations in wage rates, these variations should appear 
only in the wage rates above the minimum. Other advo- 
cates of a uniform national minimum wage contend that 
wages for each class of labor, the skilled classes as well 
as the unskilled, should be uniform throughout the coun- 
try in order to maintain “fair competition” in an industry. 
They argue that no manufacturer should have an ad- 
vantage over his competitor by reason of lower wage 
rates. Competition, they say, should be restricted to 
factors such as style, quality, nearness to markets, effi- 
ciency in production, and the like. Even though this 
policy might necessitate the relocation of plants which 
have gone into certain areas because of cheap labor sup- 
ply or might throw men out of work by the introduction 
of labor-saving machinery, these persons contend that 
the final result would be the most efficient organization 
for production. 

Others believe that the pre-code differentials should 
be maintained. These persons contend that it is not the 
purpose of the National Industrial Recovery Act to re- 
locate industry in accordance with some notion of effi- 
ciency, but rather to promote recovery. This can best be 
done, they insist, by making the type of contribution to 
purchasing power that would attend the raising of the 
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existing wage level in every district by some definite 
amount. In this view, the procedure in setting minimum 
wages should include that of detennining differentials 
existing prior to NRA, and then maintaining those dif- 
ferentials. Some of the proponents of the pre-code statics 
quo view contend that these existing geographic differ- 
entials have a logical basis in fact, representing differ- 
ences in cost of living, in the nature of the labor supply, 
in the lower productivity of labor in one area as com- 
pared with another, and other such factors. Others think 
that these existing differentials have no logical basis ^ but 
that their disruption would force many plants into bank- 
ruptcy with resulting hardships to labor and the com- 
munity — thus tending to retard recovery rather than 
to hasten it. 

Others advocate a gradual elimination of differentials. 
This third approach would compromise the two points 
of view given above. It sets as its goal a uniform national 
minimum wage below which no workers should be paid; 
but it holds that much hardship would result from the 
immediate introduction of such a policy.^^ It suggests the 
procedure (i) of ascertaining the extent of pre-NRA 
differentials, and (2) of agreement on a program of 
gradual elimination. 

Others would make Affair” competition the touchstone 
of the differential wage structure. In setting minimum 
wage rates, they hold, NRA should take into considera- 
tion a large number of factors which influence the cost 
of doing business and should make an effort to equalize 
those costs. There is no agreement with respect to the 
factors which should be considered, but commonly men- 
tioned are the following: cost of living, nearness to raw 

“One advocate has put the matter thus: “The NRA may on occasion 
and witli caution place a temporary crutch under the inefficiencies o£ the 
past, but it will not subsidize the inefficiencies of the future.” 
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materials^ nearness to markets^ relative productivity of 
labor, nature of the labor supply, ability of industry to 
pay, stage of mechanization or development, and com- 
petitive nature of the products. It is argued, for example, 
that if certain Southern manufacturers are distant from 
the market for their goods, NRA should equalize this 
burden by permitting lower wage rates. Or it is argued 
that if certain Western areas suffer from lack of an 
adequate labor force, their competitive position should 
be equalized by a lower wage scale. 

Other principles have been urged, but these four will 
serve to indicate the issues involved and the conflicting 
points of view. At the one extreme are many Southern 
industrialists who contend they were not properly rep- 
resented in the code-making process with the result that 
insufficient differentials were approved. They further 
assert that they are not now properly represented in code 
administration and are therefore handicapped in securing 
amendments or exemptions. They would move, and 
promptly, to the restoration of the earlier differentials. 
At the other extreme are those who are thoroughly con- 
vinced that the diflFerential structure is fundamentally an 
unfortunate historical development for which there is no 
defense in economics or in social welfare. They would 
move, and promptly, to the elimination of all differen- 
tials — ^geographic, population, sex, time period, or racial. 

There is no easy solution of the problem. The Admin- 
istration is here faced with an extremely difficult and 
complicated issue which raises the fundmental question 
of the furfose of control of wage rates in industry. To 
such a question there is no single answer that will be 
satisfactory to all. Even if there were, it would at once 
appear that the geographic wage structure is not a single 
problem but a whole series of problems in which the 
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conflicts of interest are many, and agreement among the 
conflicting interests difficult to achieve. Everything con- 
sidered, it is clear that the Administration has not hit 
upon any real solution of the difficulties inherent in the 
territorial wage structure j and it is equally clear that no 
promising solution is in the making. 

WORKERS EXCEPTED FROM MINIMUM WAGE PROVISIONS 
Even yet the full complexity of the minimum wage 
structure of the codes has not been stated. In addition to 
the varying rates set for unskilled production workers, 
in addition to the smaller number of variants of the mini- 
mum wage of office and clerical workers, in addition to 
the many cases in which minimum rates were allocated 
to other occupational groups, in addition to the diversities 
and contradictions in geographic wage structures — over 
and above all these is the fact that certain classes of 
workers are excepted from the minimum wage provision. 
Of the total codes, supplements, and divisions here under 
consideration (695), the number given below excepted 
the specified classes from this provision.^'^ In certain cases 
the number providing safeguards is also given. 


Old and handicapped 


440 

Safeguarded by a number limitation 

163 


Wages set .... 

.166 


Office boys and girls 


326 

Safeguarded by a number limitation 

259 


Safeguarded by an age limitation . 

. 94 


Wages set . . . 

326 


Learners 


310 

Safeguarded by a number limitation . 

290 



The supporting detail may be found in the Tabidatioji of Labor 
Provisions in Codes A f proved by August S, 1934^ a pamphlet prepared 
jy Leon C. Marshall and distributed by NRxA. at the hearings on employ- 
ment provisions, January 1935. 
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Learners, Continued 

Period of learning limited . . .310 

Wages set . . . ..310 

Apprentices . . 121 

Safeguarded by a number limitation . 94 

Conditions of apprenticeship safe- 
guarded . . . 105 

Wages set . . 77 

Salesmen, collectors, etc, . . . 120 

Watchmen . 103 

Junior employees .. 55 

Other excepted groups . . 84 


Some of these classes (such as outside salesmen, col- 
lectors, etc.) were excepted on the ground that the em- 
ployer should not be expected to guarantee a minimum 
wage to persons working under circumstances which 
make it impossible for him to supervise their expenditure 
of time and effort. Others were excepted with the definite 
intention of applying to them a sub-minimal rated^ Four 
of the latter groups — learners, apprentices, office boys 
and girls, and the old and handicapped — are so important 
that it is appropriate to discuss their status. 

Consider first the exception of learners and appren- 
tices. As the codes are formulated, it is not always pos- 
sible to draw a sharp dividing line between learners and 
apprentices j accordingly, the classification in the table is 
somewhat arbitrary. In the main if the learning period 
extends one year or more, or if there is definite provision 
for indenture, apprentice contract, training course, or the 
like, the term “apprenticeship^^ is applied. All others are 
regarded as learners, regardless of code terminology. 

In the case of watchmen, the exceptions from the minimum wage 
are not as many as would at first be expected. It is to be remembered, 
however, that the long hours typically worked by watchmen ordinarily 
operate to bring about a sub-minimal hourly wage for this group, whether 
or not formal mention is made of that fact. 
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It will be noticed that with respect to the 3 lO instances 
of learners, there are typically safeguards covering the 
permitted number of such persons, the length of the 
learning period, and the wages that must be paid. The 
number limitation is ordinarily in terms of a stated per- 
centage of the number of employees, usually 5 per ceiit.^'^ 
As for the wage base, the typical arrangement is to set it 
at 80 per cent of the minimum wage. The limitation of 
the period during which a worker may be classified as a 
learner is usually placed at 13 weeks or less, with a 
considerable number at 6 weeks or less. 

In addition to the 310 learner cases, there are ill 
provisions for apprentices, three-fourths of which fall in 
the equipment industry group. These apprenticeship 
provisions, as the table shows, usually have safeguards 
with respect to the numbers who may be utilized and the 
conditions surrounding the apprenticeship training. The 
limitation on numbers is typically placed on a percentage 
basis, and there is typically provision for formal inden- 
ture, indenture contract, or course of training. The code 
provisions on apprenticeship, however, quite fail to tell 
the whole story. They must be considered in connection 
with an executive order issued on June 27, 1934,^*^ which 

This statement is not as informing^ as it appears. In some codes the 
provision is for a percentage of the total employeesj in others it is a 
percentage of a f articular class of employeesj ih others the learners are 
grouped with some other occupational class (such as junior employees, 
messengers, office boys and girls, and the like) in calculating the per- 
centage. These remarks with respect to the percentage method of limiting 
the number of learners have application also to the old and handicapped, 
the office boys and girls, and the apprentices. 

Forty-two of the 90 cases in the equipment group are due to the 
machinery and allied products code, with its 41 supplements. But even 
if these 41 were deducted, the apprentice cases would still fall heavily 
in the equipment group. 

” The following paragraphs, taken from this executive order (No. 
6750-C') state its essential features: 

‘^(i) A person may be employed as an apprentice by any member of 
an industry subject to a code of fair competition at a wage lower than 
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permits any member of an industry subject to a code to 
establish an apprenticeship system under the general 
direction of the United States Department of Labor, with 
state agencies provided for supervision of the training. 
By the end of January 1935, state committees had been 
set up in all the states^ state plans had been officially ap- 
proved for 1 5 states 3 and plans were pending for 8 addi- 
tional states. 

As for the old and handicapped, the table shows a 
total of 440 instances in which codes or supplements con- 
tain a provision applicable to this class of workers. Here 
also, an examination of merely the code provisions leads 
to erroneous conclusions. The many instances in which 
there are no limitations set to the number of such workers 
and no lower limits set to the wage that may be paid them 
are mainly to be explained by the provisions of an exec- 
utive order of February 17, 1934,^'^ supplemented by 

the minimum wage, or for any time in excess of the maximum hours of 
labor, established in sucli code, if such member shall have first obtained 
from an agency to be designated or established by the Secretary of Labor, 
a certificate permitting such person to be employed in conformity with a 
training program approved by such agency, until and unless such cer- 
tificate is revoked. 

“(2) The term ‘apprentice,’ as used herein shall mean a person of at 
least 1 6 years of age who has entered into a written contract with an 
employer or an association of employers which provides for at least 
2,000 hours of reasonably continuous employment for such person and 
his participation in an approved program of training as hereinabove 
provided.” 

The essential provision of this executive order (No. 660 6-F) runs 
thus: “A person whose earning capacity is limited because of age, physical 
or mental handicap, or other infirmity, may be employed on light work 
at a wage below the minimum established by this code, if the employer 
obtains from the state authority, designated by the United States Depart- 
ment of Labor, a certificate authorizing such person’s employment at such 
wages and for such hours as shall be stated in the certificate. Such 
authority shall be guided by the instructions of the United States Depart- 
ment of Labor in issuing certificates to such persons. Each employer shall 
file monthly with the code authority a list of all persons employed by 
him, showing the wages paid to, and the maximum hours of work for 
such employee.” 
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an office memorandum of March 21, 1934. These docu- 
ments authorize the employment of such persons under 
safeguards to be administered by a state agency which is 
to be guided by instructions issued by the United States 
Department of Labor. 

The classification ^ffiffice boys and girls/’ as used in 
the table, includes ^^messengers.’’ If there were included 
the 55 cases of excepted ^^junior employees/’ the total 
of these exceptions would mount to 38 1 of the 695 codes 
and supplements. Here also the device commonly used 
to limit the numbers of such excepted employees is that 
of a certain percentage — usually 5 — of total employees 
or of the employees in a specified class, the method vary- 
ing from code to code. A definite age limitation is set in 
only 94 instances. As for safeguards on wages, 80 per 
cent of the minimum wage is again popular, although not 
so popular as is true of learners or the old and handi- 
capped. The reason for this lower degree of popularity 
is at once apparent j office workers are commonly paid at 
a weekly rate, and accordingly the minds of the code 
makers would easily turn to expressing this particular 
sub-minimal wage in terms of a smaller number of dol- 
lars per week. 

In summary of the occupational classes excepted from 
the minimum wage provisions of the codes, it is to be 
said: 

I. The stated exceptions appear, frima facie ^ reason- 
ably and properly safeguarded. Presumably, the opera- 
tive situation varies from case to case, the variations 
depending upon some combination of the technique of 
the industry, the vigor of code administration by the code 
authority, the degree of compliance, the effectiveness of 
the Department of Labor in the matters in which it has 
been given a commission, and the like. 
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2. It is too early to have many dependable records of 
actual performance, but foreshadowings of such records 
seem to indicate that the exceptions for learners, for the 
old and handicapped, and for office boys and girls will 
be the ones most open to criticism. There are instances — 
with as yet inconclusive evidence concerning whether 
they are many or few — where these exceptions seem to 
operate to cause few workers to receive minimum wages 
while many are paid sub-minimum rates. 

3. Particularly worthy of attention is the fact that the 
code system and the Recovery Act have been used as the 
occasion for establishing national supervision, through 
the Department of Labor, of apprenticeship and the 
working opportunities of the old and handicapped at sub- 
minimum wages. This is certainly novel. 

SPECIAL CLAUSES 

In addition to the wage provisions which almost in- 
variably are in the codes, there are frequently, in the 
section on general labor provisions, clauses (here called 
^^special clauses’’) which bear more or less directly on 
wages. They are not abundant in the early codes j but 
they increase in number fairly steadily as the code-making 
process continues. The special clauses that deserve at 
least summary treatment at this point, and the number 
of codes that contain them, are as follows d® 

Minimum rate holds irrespective of method 


of wage payment 655 

More stringent laws hold . , . 630 

No reclassification of jobs or employees to 

avoid code provisions . ...595 

No sex differential on the same type of work . 456 

Method or time of wage payment specified 188 
Wage deductions to be voluntary , 159 

Home-work provisions . ... 97 


This count is in terms of the 695 codes, supplements, and divisions. 

AYnminntion. 
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It will be observed that the pattern set in the cotton 
textile code to the effect that a code establishes a mini- 
mum rate of pay which shall apply irrespective of 
whether an employee is compensated on a time-rate, 
piece-work, or other basis, has been almost invariably 
followed. A ^^standard^^ clause to cover the situation 
quickly emerged and was all but universally adopted. 

Another special clause that soon became standard and 
was widely utilized (630 times out of 695) is the one 
that laws more stringent than code provisions shall pre- 
vail. A common form reads thus: ^^No provision hereof 
shall supersede any state or federal law which imposes 
on employers more stringent requirements as to age of 
employees, wages, hours of work, safety, health and 
sanitary conditions, insurance, fire protection, or general 
working conditions than are imposed in this code.’’ This 
of course covers much more than w^ages. 

Next in frequency (595 instances) stands the clause 
designed to prevent subterfuge and especially to prevent 
improper reclassifications. The form that finally became 
more or less standard ran: ^^No employer shall reclassify 
employees* or duties of occupations performed or engage 
in any other subterfuge so as to defeat the purposes or 
provisions of the act or of this code.”^° With a similar 
general objective. Executive Order No. 6711 of May 
15, 1934 forbade the employer to dismiss or demote any 
employee for making a complaint or giving evidence with 
respect to an alleged violation of any code of fair com- 
petition. 

Because of a persistent fight waged against sex differ- 
entials by the Women’s Bureau of the Department of 
Labor and by the Labor Advisory Board, there are 456 

^ A g:rotesque illustration of subterfuge is indicated by the report that 
some of the Southern negroes found themselves advanced to the rank of 
“executives’’ and thereby excepted from certain code provisions. 
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provisions that female employees performing substan- 
tially the same work as male employees shall receive the 
same rate of pay as male employees, and that where they 
displace men they shall receive the rate of pay received 
by the men they displace. There are cases where this 
clause appears in codes which make definite provision for 
sex difFerentials. 

In 1 88 instances there is regulation of the method or 
time of wage payment, and in 1 59 instances deductions 
from wages except at the will of the employee are for- 
bidden.^^ A ^‘model” clause is the following; “An em- 
ployer shall make payment of all wages in lawful cur- 
rency or by negotiable check therefor payable on demand. 
These payments shall be exempt from any deductions for 
pensions, insurance, sick benefits, shortages, fines, prop- 
erty damage, or any other purpose except as specifically 
authorized in writing by each employee. Wages shall 
be paid at least semi-monthly, and salaries at least 
monthly.” 

An interesting effort is made in the codes to grapple 
with the problem of home work, which is treated in 97 
of the codes and supplements here under consideration. 
The treatment ranges from absolute prohibition to regu- 
lation by a state agency according to instructions issued 
by the United States Department of Labor — the latter 
being authorized by an executive order of May 15, 
1934.^“ A standing committee in NRA deals continually 

Special studies have been made of this subject, the most notable one 
being that on ‘‘The Economic and Social Implications of the Company 
Store and Scrip System,” completed by the NRA in October 1934. 

“"The following, taken from this order (No. 671 t-A), is expressive 
of the typical situation with respect to homework regulations: 

“A person may be permitted to engage in home work at the same rate 
of wages as is paid for the same type of work performed in the factory 
or other regular place of business if a certificate is obtained from the 
State authority or other ofEcer designated by the United States Department 
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with the problem and a special investigation of it by the 
Women’s Bureau of the Department of Labor came to 
fruition in late January 1935. Even so, the surface of 
the problem has barely been scratched. 

Although not mentioned in the table on page 338, the 
activity in connection with safeguarding the safety and 
health of employees deserves notice. When such a pro- 
vision appears in a code, it is usually drawn so as to give 
any standards that are accepted the force of the code 
itself. A committee of the Labor Advisory Board works 
intensively with the United States Department of Labor 
in formulating these standards — another interesting de- 
velopment in industrial relations. 

The foregoing pages show the complex, relatively 
unco-ordinated, even internally conflicting character of 
the code minimum wage structure. There is complexity, 
lack of co-ordination, and conflict growing out of plural 
minima for individual industries, differentials of various 
types on these plural minima, some so-called minimum 
rates that are in no accepted sense of the term minimum 
wages, several types of divergently stated sub-minimal 
rates, astonishing spreads of the minimal rates within 
groups of related industries, varying structures in com- 
peting industries — and all these in a multiplicity of detail 
and endless variety of combinations. It is to be said, too, 
that the type of quantitative analysis used in these pages 
has tended quite definitely to minimize rather than mag- 

of Labor, such certificate to be granted in accordance with instructions 
issued by the United States Department of Labor, Provided — 

‘^(a) Such person is physically incapacitated for work in a factory or 
other regular place of business and is free from any contagious disease; 
or 

“(b) Such person is unable to leave home because his or her services 
are absolutely essential for attendance on a person who is bedridden or an 
invalid and both such persons are free from any contagious disease.” 
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ni£y the complexity. To understand the wage-rate pro- 
visions of any code, that code must be subjected to close 
scrutiny and exact analysis. Each code is a case by itself. 
Collective treatment blurs the diversities. 

There is no blinking the fact that the present structure 
is too much an outcome of lack of dependable data, haste 
in code formation, and impatience with attempts to 
formulate guiding policies (or should one say the strong 
conviction that time was so essential that reasoned policies 
had to be sacrificed?). The existing structure is too much 
the result of “bargains” struck in a period of emotional 
stress and snap judgments. Certainly if the country in- 
tends to continue a minimum wage structure it should 
find some more rational scheme than the one now in 
effect. 



CHAPTER XIII 


WAGES ABOVE THE MINIMUM 

In many industries — in most manufacturing indus- 
tries — the wages paid to semi-skilled and to skilled 
workers are a much more significant element of labor 
costs than are the wages paid to unskilled workers. Be- 
cause of this fact, the provisions in the codes dealing with 
wages in the higher brackets, as they are frequently 
called, have an importance far greater than would be in- 
ferred from the few' lines they occupy in the various 
codes. 

THE BACKGROUNDS OF THE CODE PROVISIONS 

These provisions had to be shaped in the process of 
code negotiation without any pattern available in the 
Recovery Act itself and without any precise formulation 
of policy by the Administration. There was, of course, an 
underlying assumption with respect to the role of pur- 
chasing power in recovery. ‘‘The idea,” said the Presi- 
dent when signing the act, “is simply for employers to 
hire more men to do the existing work by reducing the 
work hours of each man’s week and at the same time pay- 
ing a living wage for the shorter work week.” This, per- 
haps, was of some guidance in setting the minimum wage 
rate, but it helped not at all in the higher brackets. 

A more precise prescription was initially stated in the 
cotton textile code, but very promptly events took a turn 
which blurred considerably this precision. When the 
President approved this code, he inserted in the executive 
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order of approval the following statement; “The existing 
amounts by which wages in the higher paid classes, up to 
workers receiving $30 per week, exceed wages in the 
lowest paid class, shall be maintained.” This was definite; 
the approved technique for maintaining purchasing 
power was to increase the wages in the higher brackets 
by an amount equivalent to the increase that was made 
in the minimum wage. As is well known, the increase 
that was made in the minimum wage in this particular 
case was quite substantial. It is accordingly not surprising 
that, within a week after his order of approval, the in- 
dustry persuaded the President to substitute a provision^ 
which shifted the emphasis to maintaining the former 
weekly wage, with secondary emphasis upon the main- 
tenance of differentials as they existed above the mini- 
mum wage, and ’without relationship to changes made in 
that minimum. 

In the closing days of July 1933 (or two weeks later 
than the above-mentioned revision of the cotton textile 
code), the President’s Re-employment Agreement was 
formulated. In this agreement, paragraph 7 provided 
that the employer was to agree with the President “not 
to reduce the compensation for employment now in ex- 
cess of the minimum wages hereby agreed to (notwith- 
standing that the hours worked in such employment may 
be hereby reduced) and to increase the pay for such 
employment by an equitable readjustment of all pay 
schedules.” 

^The provision read thus: ‘‘The amount of differences existing prior 
to July 17, 1933, between wage rates paid various classes of employees 
(receiving more than the established minimum wage) shall not be de- 
creased — ^in no event, however, shall any employer pay any employee 
a wage rate which will yield a less wage for a work w^eek of 40 hours 
than such employee was receiving for the same class of work for the 
longer week of 48 hours or more prevailing prior to July 17, 1933.’’ 
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This statement profoundly influenced later phraseol- 
ogy but its influence did not make for definiteness of 
meaning. Almost before the ink was dry on the promul- 
gation of the agreement, it was deemed necessary to issue 
a series of interpretations, and quite lengthy interpreta- 
tion was the lot of this particular paragraph. The net of 
it all was confusion. In general, the maintenance of the 
former weekly wage was urged, provided the hours were 
not too greatly reduced j but anything that was done was 
to be “equitable.” Regarded as a formulation of law that 
was to be complied with, it is doubtful whether the inter- 
pretation had any really operative meaning.''^ 

To sum up, such ideas as “purchasing power to aid 
recovery,” “maintenance of weekly wages,” “mainte- 
nance of long-standing differentials,” and “equitable 

"From the interpretation, the following paragraphs may be cited as 
the ones of most influence in later formulations: 

‘^The policy governing the readjustment of wages of all employees in 
what may be termed the higher wage groups requires, not a fixed rule, 
but equitable readjustment in view of long-standing differentials in pay 
schedules i with due regard for the fact that payrolls are being heavily 
increased, and that employees will receive benefits from shorter hours, 
from the re-employment of other workers, and from stabilized employ- 
ment which may increase their yearly earnings. 

. . an employee previously paid by the day, week or month will 
receive as much for the shorter day, week or month. 

“An employee previously paid by the hour will receive as much per 
hour, but as shortening his hours will reduce his actual earnings pei day 
or week, his compensation per hour is to be increased by’ an equitable re- 
adjustment. 

“There is no fixed rule which can be applied to determine what is an 
equitable readjustment. In general, it will be equitable to figure what 
the employee would have earned at his previous rate per hour in a normal 
yveek in the industry, and then to increase the hourly rate so as to give 
him substantially the same compensation as he would have gotten for 
that normal week. But consideration must be given to other factors, in- 
cluding. Is the existing rate high or low compared with the average rate 
paid in the industry? Will the resulting adjustment result in an unfair 
competitive advantage to other employers or other trades or industries? 
Will a long-standing wage differential be lost if there is no increase in 
the existing rate?” 
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adjustment” were the main elements of the intellectual 
climate in which the provisions governing wages above 
the minimum were formulated. Perhaps it gives a wrong 
impression to speak of an intellectual climate. Perhaps it 
were better to speak of a series of intellectual climates, 
since many and rapidly changing forces beat upon the 
Administration in the process of code formulation. Nat- 
urally enough, industrialists, especially after the first 
flush of enthusiasm had faded, displayed a preference for 
clauses which would give them considerable elasticity in 
their operations — for clauses which vaguely called for 
“equitable” handling and left the employer or the code 
authority the judge of what constituted equity. The 
workers, on the other hand, especially as their attitude 
was voiced by the Labor Advisory Board, had a strong 
preference for introducing detailed wage schedules, or at 
the very least several basing points;* or for clauses which 
definitely demanded the maintenance of former full- 
time weekly earnings ; or for clauses which required the 
maintenance of wage differentials. As regards this last 
position, the Labor Advisory Board of course wished this 
maintenance to be in relationship to the changes that oc- 
curred in the minimum wage; equally, of course, many 
industrialists wished to follow the pattern of the cotton 
textile code which, disregarding changes made in the 
minimum, spoke only in terms of maintaining the differ- 
entials above the minimum. Curiously enough, in view 
of the great expectations that existed in the early days 
with respect to the role of collective bargaining, the idea 
that the readjustment of w'^ages in the higher brackets 
should be solely a function of collective bargaining had 
few advocates, and their voices were drowned in the roar 
and confusion of the arguments of other opposing camps. 

^ In contrast to ^‘wage schedules/’ ^‘basing points” set minima for few 
(usually one or two) classes of semi-skilled or skilled workers. 
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THE TYPES OR CLASSES OF PROVISIONS 

In view of the dearth of expressed policy and the lack 
of precision and definiteness in the patterns available, it 
is not surprising that the persistent struggle between code 
sponsors and labor representatives over this, the most 
significant problem in the wage field, resulted in a wide 
variety of provisions governing wages in the higher 
brackets. The variety is so great, and the minor shadings 
so subtle and at times so cryptic, as almost to defy clas- 
sification and generalized description. To meet as well 
as may be the difficulties of the situation, a classification 
approximately expressive of truth will at once be pre- 
sented, and specific content will be read into it as the 
discussion proceeds. This classification is in terms of five 
stated main classes which can, when desired, be broken 
down into the twelve classes numbered in the table on 
page 348. This amount of detail is an irreducible mini- 
mum if a realistic examination is to be made of the inter- 
acting wage provisions of particular codes.* Even 12 
classes fail to do justice to the complexity of the situation 
that exists in this vitally important aspect of wage struc- 
ture. The distribution of the five principal types of pro- 
vision by industrial groups is shown in the chart on page 

349 - 

Detailed wage schedules and basing points cover a sur- 
prising proportion of the workers. At first thought, it 
seems astonishing to find 6,1 12,000 employees (27.8 per 
cent of the total) under the codes having this type of 
provision. Upon examination, however, it is found that 
60 per cent of these are covered by two codes — the con- 
struction code, which provides for later regional collec- 
tive bargaining on wage schedules, and the trucking code, 
which has a basing point in the sense that a differential 

^ For a Statement of the type of clause in each code, see Leon C. Mar- 
shall, Hours mid Wages Promsions in NRA Codes. 
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Coverage of Various Code Provisions Governing Wages above 
THE Minimum 



Codes 

Employees 

Provision 

Number 

Percent- 
age . 
Distri- 
bution 

Number 

(In 

thou- 

sands) 

Percent- 

age 

Distri- 

bution 

A. (1) Wage schedules or basing points. . . 

46 

8.9 

6,112 

27.8 

B. Emphasis on maintaining weekly wages 

131 

25.3 

10,296 

46.8 

(2) Maintain, plus other provisions. . . 

29 

5.6 

811 

3.7 

(3) Maintain, no other provision 

64 

12.4 

6,738 

30.6 

(4) Partly maintain 

38 

7.4 

2,748 

12.5 

C. (5) Maintain differentials 

55 

10.6 

. 1,620 

7.4 

D. Equitable adjustments 

197 

38.1 

2,539 
407 i 

11 5 

(6) Equitable differentials 

25 

4.8 

1.8 

(7) Equitable adjustment — PRA, . . . 

(8) Equitable adjustment, no reduc- 

11 

2.1 

41 j 

1 

0.2 

tion hourly rates 

120 

23.2 

938 

4.3 

(9) Equitable adjustment alone. . . , 

41 

7.9 

1,153 

5.2 

E. No positive requirement for change . 

88 

17.0 

1,455 

6.6 

(10) Policy statement or equivalent. 

63 

12.2 

542 

2.5 

(11) Report only 

11 

2.1 

418 

1.9 

(12) No clause 

14 

2.7 

494 

2.2 

Total 

517 

100.0 

22,022 

100.0 


wage ranging from 55 cents to 30 cents is provided for 
“drivers and skilled labor.” Four other large codes with 
only basing points (bituminous coal, petroleum, men’s 
clothing, and motor vehicle parking and storage) bring 
the count up to four-fifths of the total. In other words, 
detailed wage schedules in the codes exert only a modest 
influence. Their role is largest in the textile apparel, 
amusement, and graphic arts industries — industries 
where strong unions succeeded in having the essential 
features of collective bargaining wage agreements for- 
malized into the law of the land. It remains to be seen 
whether this will prove a blessing or a curse to all parties 
concerned, including the public. 

Blessing or curse, the Labor Advisory Board, with in- 
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creasing insistence, has sought the inclusion of detailed 
schedules in codes where an approved strong union so 
desired. At the present time, the Board believes that 
codes should characteristically have, at the very least, 
one or more basing points for wages in the higher brackets 
— this as a device to “prevent the minimum wage from 

Distribution of Employees in Each Industry in 
Accordance With Type of “Higher Brackets” 
Clause in the Code Covering Them 



SCHEDULES K i ^y/P’^^ MAiNTAfN DJFFEHENTiALS 

WEEKLY EARNINGS ^^^^EQUfTABLE* ARRANGEMENT 

POSITIVE REQUIREMENT FOR CHANGE 
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becoming the maximum.” The Board seems not desirous 
of a general program of collective. bargaining to deter- 
mine wage schedules, lest this bargaining proceed under 
a type of unionization unsatisfactory to it. 

The maintenance, wholly or in part, of former weekly 
wages applies to almost one-half the workers under the 
codes. Classes a, 3, and 4 of the table on page 348 cover 
provisions governing such maintenance j the codes in 
those classes take in a total of 10,296,000 employees. 

Clauses are placed in Class 2 when they provide for 
the maintenance of former weekly earnings flus some 
other significant type of safeguard^ typically the mainte- 
nance of differentials. This is, of course, a fairly high 
standard in wage requirements. A typical clause runs 
thus:® 

The weekly compensation for employment now in excess of 
the minimum wages herein provided shall not be reduced (not- 
withstanding that the hours worked in such employment may 
be hereby reduced). Wage differentials existing prior to June 
16, 1933 shall be maintained for all employees receiving $35 
per week or less. 

The upper limit of $35, by the way, occurs frequently, 
not only in Class 2 clauses but also in others. 

Less stringent are the clauses of Class 3 which require 
the maintenance of former weekly earnings without sig- 
nificant supplementary safeguard^ although there is fre- 
quently a provision for ^^equitable adjustment,” The 
clause in the retail code, although hardly typical, is re- 
produced since it applies to so many workers: 

The weekly wages of all classes of employees receiving more 
than the minimum wages prescribed in this article shall not be 
reduced from the rates existing July 15, 1933, notwithstanding 
any reduction in the number of working hours of such employees, 

®See also note i\ p. 344, where the corresponding clause from the 
cotton textile code is given. 
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There are placed in Class 4 the much less stringent 
clauses which provide for the maintenance of former 
weekly earnings only in fartl" Typical of the provisions 
in this class is the following: 

No employee whose full-time weekly hours for the four weeks 
ended June 17, 1933 are reduced by the provisions of this code 
by 20 per cent or less, shall have his or her full-time weekly earn- 
ings reduced. No employee whose full-time weekly hours are 
reduced by the provisions of this code, in excess of 20 per 
cent, shall have his or her said earnings reduced by more than 
50 per cent of the amount calculated by multiplying the reduc- 
tion in hours in excess of 20 per cent by the hourly rate. 

One’s first impression is that a wage provision which 
looks toward the maintenance of former weekly wages 
sets a high standard. An examination of the chart on 
page 349, however, induces skepticism. The application 
of these clauses is chiefly (over four-fifths) in retail dis- 
tribution, professions and services, wholesale distribution, 
and finance. Here wages are traditionally paid on a 
weekly basis and frequently the weekly rate had reached 
a low level during the depression. Another large appli- 
cation is in ferrous metals (the iron and steel code) where 
the provision was safeguarded by a proviso that no em- 
ployer need increase his hourly rates to the point where 
they are higher than those of a competitor in the same 
district who has increased his rates 15 per cent. Some of 
the other applications are in industries that were already 
working short hours j so that, unless the clause was drawn 

® As a matter of convenience of classification, there are included (with 
quite doubtful wisdom) five codes which provide for an increase of 
hourly rates not to exceed a stated amount. One of these is the larg'e iron 
and steel code-, the others are those for reinforcing material, farm equip- 
ment, cordage and twine, and boatbuilding and boat repairing. The last 
simply calls for an increase of not less than lo per cent in the hourly 
rates j the others have much the pattern of the iron and steel code in safe- 
guarding the competitive situation. If these 5 codes w^ere stricken from 
the group, the total of 2,748,000 employees would fall to 2,264,000. 
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for a normal week, maintenance of ^^former” 

weekly wages constituted no serious problem. 

This last comment is but one of many illustrations of 
the pitfalls in phraseology of many of these clauses. Does 
a given clause purport to maintain all former weekly 
wages or merely those of workers now receiving wages 
above the minimum? It might make a difference to a 
given worker. Is the maintenance confined to workers 
who receive less than a certain amount per week? Does 
the clause refer to individual workers or to an average of 
workers in classes of occupations j and, if the latter, is 
the area covered that of a given plant, a district, or the 
industry as a whole? In such event, how determine the 
former weekly wage? Does a clause which does not 
specifically say “weekly wages^’ nevertheless have that 
meaning if there is a further statement that “wages^’ or 
“compensation^^ shall be maintained “notwithstanding 
any reduction of hours? These are only a few samples 
of the difficulties in arriving at the operative meaning. 

Definite maintenance of former differentials, standing 
alone, receives but moderate use. The requirement that 
former differentials be maintained — ^without qualification 
such as “fair,” or “equitable,” or “so far as practicable,” 
and the like — is termed Class 5 in the table on page 348. 
The clause may or may not also require the maintenance 
of hourly rates. It may maintain differentials in relation- 
ship with the changed minimum wage or it may maintain 
differentials only as among the wages above the mini- 
mum — two very different things.® An example of the 

Such a clause is here thus interpreted, but instances are known of 
resistance to such an interpretation. 

® It must not be supposed that all the clauses which mention the main- 
tenance of differentials are placed in Class 5. It includes only those in 
which this maintenance is the matter of primary significance. If it is of 
secondary significance, the clause is classified elsewhere. For example, 
maintenance of differentials is frequent in codes that are placed in Class 
2 and it appears also in Class i codes. 
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former is found in the lumber and timber products code, 
as follows: “The existing amounts by which minimum 
wages in the higher paid classes, up to workers receiving 
$30.00 per week, exceed minimum wages in the lowest 
paid classes, shall be maintained.” An example of the 
latter may be taken from the fabricated metal products 
code: 

Equitable adjustments to maintain differentials existing as of 
May I, 1933 in all pay schedules of factory employees (and 
other employees receiving less than $35 per week) above the 
minimum, shall be made on or before 1 5 days subsequent to the 
effective date of this code by any employers who have not here- 
tofore made such adjustments or who have not maintained rates 
comparable with such equitable adjustments; and the first re- 
ports of wages, required to be filed under this code, shall con- 
tain all wage increases made since May i, 1933. 

As the chart on page 349 indicates, the major impact of 
such clauses is exerted through these two codes, with a 
small amount of aid from other codes in the textile 
fabrics, food, and graphic arts industries, 

“Equitable adjustmend^ appears in many codes with 
but modest coverage of employees. The significant word 
in this group is “equitable^^ — an “equitable^^ readjust- 
ment is to be made, or “equitable” differentials are to be 
maintained. Usually, no standard of equity is stated, al- 
though in a few instances some attempt at such a state- 
ment is made. Are the changes to be equitable in terms 
of the readjustments already made by a given employer? 
In terms of an effort partly to maintain weekly earnings? 
In terms of competitors^ conditions? And who is to sit 
in judgment? Around such issues as these revolved many 
difficulties of compliance and many causes of labor unrest. 
The importance of this situation may be sensed by the 
fact that these classes embrace 197 codes, even if these 
codes do cover but 1 1.5 per cent of all employees under 
codes. 
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In detail, this group includes Classes 6, 7, 8, and 9 in 
the table on page 348. Class 6 looks toward the mainte- 
nance of “equitable’^ or ^^fair^’ wage dijferentialsy usually 
without setting any standards of fairness. A typical clause 
runs thus: “Rates of pay in excess of the minimum here- 
inbefore prescribed shall be equitably adjusted in order 
to preserve equitable differentials. All such adjustments 
made since June 16, 1933 shall be reported to the code 
authority.^^ Class 7 calls for an equitable adjustment of 
wage rates above the minimum without any definition of 
“equitable” other than is contained in the interpretations 
that were issued in connection with the President’s Re- 
employment Agreement, as discussed on page 345. Some 
of these cases probably have the same practical effect as 
a partial maintenance of weekly wages. Class 8 takes in 
the codes which order an equitable adjustment with the 
further statement that there shall be no reduction of 
hourly rates. Usually there is to be a report made to the 
code authority and/or the NRA covering the adjustment 
that is made, and in quite a few cases there is provision 
for giving the proposal for adjustment the effect of a 
provision of the code. This latter provision, if carried 
out, would of course serve to give the force of law to the 
wages — or the method — approved.® Class 9 covers the 
codes which call merely for “equitable adjustment” with- 
out other significant safeguard, except that in some in- 
stances a report covering the adjustment is to be made.^® 

^An example runs thus: ^^There shall be an equitable adjustment of 
all wag-es above the minimum, and to that en‘d, by July x, 1934? the code 
authority shall submit for the approval of the Administrator a proposal 
for adjustment in wages above the minimum. Upon the approval by the 
Administrator after such hearing as he may prescribe such proposal shall 
become binding as a part of this code, provided, however, that in no 
event shall hourly or weekly rates of pay be reduced.” 

^'‘The automobile code yields this example: ‘‘Equitable adjustments 
in all pay schedules of factory employees above the minimums shall be 
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Taking all these “equitable adjustment” dasses to- 
gether, the chart on page 349 shows that their main effect 
is felt in the equipment industries (automobile), with 
impacts of much smaller moment in a considerable range 
of industries ; including, noticeably, professions and serv- 
ices, textile apparel, wholesale distribution, manufac- 
turing, food, non-metallic products, leather and fur, and 
rubber. 

No positive requirement with respect to adjustment of 
wages iir the higher brackets exists in one-sixth of the 
codes. These, however, are typically small codes — only 
three have more than 1 00,000 employees each — and they 
cover but 6.6 per cent of the total employees. Class 10 is 
used for the codes which indicate merely that it shall be 
the “policy” of the industry to take action looking toward 
adjustment, or that it shall be done “to the extent prac- 
ticable,” or some equivalent vague statement.” Class ii 
comprises the codes which make no requirement other 
than that a report shall be made concerning the action 
taken on wages above the minimum.^^ Class 12 is the 
group of 14 codes which contain no provision with respect 
to wages in the higher brackets. 


made on or before September 15, 1933 by any employers who have not 
heretofore made such adjustments, and the first monthly reports of wages 
required to be filed under this code shall contain all wage increases made 
since May i, 1933d’ 

Examples are: ‘‘It is the policy of the members of this industry to 
refrain from reducing the compensation for employment . . . and all . . . 
shall endeavor to increase the pay of all employees in excess of the mini- 
mum wage.” Also, “To the extent practicable, the wage rates of em- 
ployees receiving more than the minimum wage rate shall be equitably 
adjusted. ...” 

By way of illustration: “Not later than 90 days after the elective 
date each member of the industry shall report to the Administration 
through the supervisory agency, hereinafter provided for, the action 
taken by such employer in adjusting the wage rates for (b) and (c) of 
this Article IV, but receiving less than $35 per week of regular work 
period.” Machine tool and forging machinery code. 
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The chart on page 349 shows that the major influence 
of this group is exerted in the equipment industries (the 
electrical manufacturing code), with minor influence in 
five other industry groups. Of these five, the paper codes 
are the most interesting. Here a definite plan was 
worked out to give the entire body of labor provisions, 
including those governing wages in the higher brackets, 
a consistent and relatively simple pattern — a unique 
thing in the code-making process. 

THE OPERATIVE PATTERN 

It was a basic assumption of the code-making process 
that maintenance, or rather increase, of the purchasing 
power of the worker was prerequisite to — not merely at- 
tendant upon — recovery. This assumption, it is true, took 
on more precise substance in the minimum wage area; 
but it provided at least emotional background in many 
a hard-fought bargaining struggle to strengthen the pur- 
chasing power of the worker in the semi-skilled and 
skilled ranks. To some varying extent, it found applica- 
tion in the broad meaning and structure of code provi- 
sions for wages in the higher brackets; to a very great 
extent it found application in refinements and subtleties 
of phraseology. 

It was another cardinal tenet of the earlier stages of 
code formation (and it will be remembered that within 
nine months two-thirds of the codes covering nine-tenths 
of the employees had been approved) that ‘‘every in- 
dustry is different” ; that the proper procedure was that 
of hammering and bargaining through for each industry 
a code which would have the merit of being expressive 
of the peculiar technology and needs of that industry; 
that it savored almost of impropriety to regard one code 
as establishing a precedent for another. True, only within 
narrow limits does the human mind so operate; but the 
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attitude is worth recording, if only to emphasize the 
dearth of consciously accepted principles and formnla- 
tions which might shape the code structure. 

If, in addition to these two basic attitudes, allowance 
is made for the fact that the early patterns for provisions 
governing wages above the minimum — those of the cot- 
ton textile code and the President’s Re-employment 
Agreement — were elusive, not to say evasive, the mind 
is prepared to find explanations of the course that events 
actually took. It will contribute to definiteness of treat- 
ment if certain major features are given a prominence 
that is perhaps undue from the point of view of balanced 
analysis. 

The relatively few codes with large numbers of em- 
ployees naturally determined mainly the patterns of 
employee coverage. Some 4^ codes account for nearly 
four-fifths (78.4 per cent) of all employees covered. As 
a matter of pocketbook concern to the workers, these 
codes are almost synonymous with the higher brackets 
wage structure pattern. The overpowering statistical in- 
fluence of these few codes when the count is in terms of 
employees should be allowed for in the discussion wliich 
follows. This statistical influence is well shown by the fol- 
lowing table. In this table each of the 42 codes which cov- 
ers more than 100,000 employees is classified according 
to the type of higher brackets clause it contains. Since 
each code is weighted by the number of employees in 
its industry, the tabulation reveals the position and in- 
fluence of the respective codes within the special groups. 

Employees under Code 
To /^s Percentage 

Hig'her Brackets Group and Codes thousands of Oronf 

Group A. Wage Schedules or Basing Points 6,112 ICO.O 

(l) Wage schedules or basing points; 

Construction (provides for collective bar- 
gaining on schedules) .. 2j400 J 
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Employees 

under Code 


In 

As Percentage 

Higher Biackets Group and Codes 

thousands 

of Group 

Group A, Con. 

Tiucking (basing point) 

1,200 

19.6 

Bituminous coal (basing point) 

459 

7.5 

Coat and suit (schedule) 

455 

7.4 

Motion picture (schedule) 

290 

4.7 

Graphic arts (schedule) 

275 

4.4 

Men’s clothing (basing points) 

150 

2.5 

Hosiery (schedule) 

130 

2.1 

Motor vehicle parking (basing point) 

124 

2.0 

Petroleum (basing points) 

101 

1.7 

Small codes (36) 

529 

S.7 

Group B. Emphasis on Maintaining Weekly 


Wages 

. . 10,296 

100.0 

( 2 ) Maintain, plus other pro\isions 

Cotton textile 

425 

4.1 

Small codes (28) . 

386 

2.7 

( 3 ) Maintain, no other provision: 

Retail trade .... 

. . 3,454 

33.5 

Retail food and grocery . 

563 

5.5 

Motor vehicle retailing 

350 

3.4 

Bankers .... 

. . 30e 

2.9 

Hotel 

291 

2.S 

Barber shop trade ... 

200 

1.9 

Scrap iron, non-ferrous scrap metals, etc 

. ' 180 

1.7 

Wool textile 

151 

1.5 

Furniture 

128 

1.2 

Wholesale food and grocery . . . 

113 

1.1 

Investment bankers . • • . 

100 

1.0 

Needle work in Puerto Rico 

100 

1 n 

Small codes (52) 

809 

7.9 

( 4 ) Partly maintain: 

Restaurant 

609 

5.9 

Wholesaling or distributing trade 

460 

4.5 

Iron and steel 

426 

4.1 

Retail solid fuel 

315 

3.1 

Baking 

ISO 

1.5 

Bowling and billiard operating trade 

136 

1.3 

Retail rubber tire 

100 

1.0 

Small codes (3l) 

. 559 

5.4 

Group C. Maintain Differentials 

.. 1,620 

100.0 

( 5 ) Maintain Differentials: 

Lumber and timber . ... 

568 

35.0 

Fabricated metal products . 

. . 413 

25.4 

Silk textile 

130 

8.1 

Daily newspaper .... . . . 

106 

6.5 

Small codes (Sl) 

403 

24.9 
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Higher Brackets Group and Codes 

Employees under Code 

In Pejcentage 

thousands of Group 

Group D. Equitable Adjustments 

2,539 

100,0 

(6) Maintain equitable difterentials; 

Fishery ... 

ISO 

7.1 

Small codes (24) .... 

22 7 

S.9 

(7) Equitable adjustment — PRA inter- 
pretation : 

Small codes ( 1 1 ) 

41 

1.6 

(S) Equitable adjustment, no reduction 
in hourly rates: 

Cotton garment 

200 

7.9 

Laundry 

ISO 

7.1 

Small codes ( 11 8 ) 

558 

22.0 

(9) Equitable adjustment: 

Automobile 

447 

17.6 

Boot and shoe . . . ... 

206 

8.0 

Small codes (39) . . . 

5 00 

19.7 

Group E. No Positive Requirement for Change 

1,455 

100.0 

(lO) Policy statement or equivalent: 

Paper and pulp 

108 

7.4 

Small codes (62) . . 

434 

29.9 

( 1 1 ) Report only : 

Electrical manufacturing 

329 

22.6 

Small codes (lO) 

90 

6.2 

(12) No clause: 

Transit . . . . 

264 

18.1 

Small codes (13) . 

230 

15.8 


As a matter of historical sequence, the code-making 
process moved in the direction of less precise standards 
in this field. Consider in this connection the chart on 
page 360. ( I ) Notice that (in terms of numbers of codes) 
there was a fairly steady decline in the use of detailed 
wage schedules or basing points. (2) Observe that the 
maintenance of differentials fell in the second hundred 
codes to a very minor position and remained there. It was 
a trouble-making clause j to the extent that it was precise 
and of operative meaning it invited attention to the tradi- 
tional relationships of higher to lower wages. ( 3 ) On the 
other hand, it is evident that while there was decline in 
the use of “no positive requirement for change,” there 
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was corresponding increase in the use of the various 
^^equitabie” arrangements — and it is difficult to say which 
of the two is less precise. (4) Finally^ although the chart 
shows an increase in the use of ^^weekly wage mainte- 
nance/^ it is to be remembered that this includes the far- 
tid maintenance method. It seems a safe generalization 
that the tendency was toward increased use of the vague 
clauses which savored unpleasantly of wishful thinking. 

Distribution of Higher Brackets Clauses in 500 
Codes, Unweighted 
(By hundreds of codes, in order of approval) 


ALL CODES fSOO) 
1ST too CODES 
END WO CODES 
3RD WO CODES 
4TH WO CODES 
5TH WO CODES 



fVASE SCHEDULES 7 /ZV/A^I\ mAINTAIN DIFFERENTiALS 

MAINTAIN WEEKLY EARNINGS '^EQUITABLE" ARRANGEMENT 

NO POSITIVE REQUIREMENT FOR CHANGE 


True, these clauses frequently made a gesture that ^^in 
no event shall hourly rates be reduced” — ^but, after all, 
such reduction was seldom in the realm of possibility with 
any type of ^^equitable” adjustment. 

Only one group of closely related codes, the paper 
group, shows a consistent — almost uniform — ^pattern for 
the higher brackets clauses. However, the provisions of 
these codes are largely meaningless from the point of 
view of the present analysis, for the pattern used is a 
clause which prescribes a review of wage rates ^^and such 
adjustments, if any, made therein as are equitable in the 
light of all the circumstances.” It may well be that this is 
as much as should be done for wages in the higher brack- 
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ets j but if so it were wiser, as a matter of law making, to 
omit the clause entirely. 

To say this is not at all to say that good results, from 
the point of view of the worker, are not possible where 
such clauses prevail. It depends upon the quality of ad- 
ministration. A “weak” clause well administered may 
have more effect than a “strong” clause poorly admin- 
istered. 

The technologies and traditions of industry groups 
did unmistakably play a part. A glance at the chart on 
page 349 gives ample evidence of this fact. The pre- 
dominance of a clause looking tow'ard the maintenance of 
former weekly earnings in the industry groups (retail 
distribution, professions and services, wholesale distribu- 
tion, public utilities, and finance) where weekly rates 
have long been the vogue, and slight use of such a clause 
in industry groups where other methods of wage pay- 
ments are customary, are natural developments.” The 
heavy use of this type of clause in tesrtile fabrics does ap- 
pear a bit strange until the exceptional circumstances of 
the case are remembered. Indeed, the very fact that it 
did not spread much to other groups, notwithstanding 
the early application of the pattern to this manufacturing 
group, is further evidence of the importance of tradi- 
tional practices in wage structures. 

Practice in collective bargaining also played a part. 
Reference has already been made to the fact that strong 
unions and habituation in collective bargaining are funda- 
mentally responsible for the appearance of detailed wage 
schedules in certain of the industry groups. A similar re- 
mark, of somewhat less validity in a few* striking cases 
where hard fighting by an adviser secured results, may 
be made of the use of one or more basing points for wages 

As was explained earlier, the ferrous metals situation is really a ca^e 
of arbitrary — ^and doubtful — classification. 
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in the higher brackets. With respect to both these devices 
it must be said that they were consciously restricted by 
NRA policy rulings to industries in which unionization 
had been carried far. The theory was that unless such de- 
vices had been arrived at by collective bargaining, there 
was no proper sanction for their inclusion. It is doubtful 
whether, even in the absence of this ruling, these partic- 
ular devices could have been introduced into the codes 
of non-union industries. Such industries would have re- 
sisted to the last ditch. 

The dearth of operative meaning in many of the 
clauses is unfortunate. It is doubtful whether any other 
code provisions are as much open to this criticism as are 
the higher brackets clauses. As has been seen, many of 
them rest content with vague preachments concerning 
what is desirable or to be regarded as the “policy” of the 
industry. However, everything considered, these clauses 
are better than the typical “equitable” clause. This clause 
made sizable contribution to labor unrest, and would 
have made more contribution had not recognition gradu- 
ally spread that it is largely meaningless and best for- 
gotten. This spreading attitude, while diminishing labor 
unrest, also diminished respect for the code system as a 
“law” for the healthful development of industry. The 
difficulties of the compliance authorities in coping with 
such vaguely worded clauses are, of course, quite serious. 

Nor is this the full story. Law can be effective as an 
instrument of social control only when words have as- 
certainable meaning and legal action an objective impact. 
From such a point of view, what can be said for such 
phrases as “long-established differential,” “former full- 
time weekly wages,” “occupational classes,” and the like, 
unless — ^as seldom happens — they are carefully defined? 

Take, in addition to the illustrations earlier cited, one 



WAGES ABOVE THE MINIMUM 363 

further example^ the Class 5 clauses which look toward 
the maintenance of ^^existing” or “long-standing’’ dif- 
ferentials. Sometimes the statement is fairly explidtj 
but in the great maj ority of cases such questions as these 
arise: Does this refer to the differentials as they exist in 
a particular plant, a region, or the entire industry? Pre- 
cisely what dates or periods are to be taken — a matter 
of great importance — as the basis of maintenance? Are 
the definitions and classifications of occupations in the 
industry or even in a given plant sufficiently clear and 
sharp to free adjustments from controversy? Are trust- 
worthy records available for use in any adjudication of 
the problem? • 

The stark fact stands out that most of these clauses 
represent poor law draftmanship, poor bases of public 
administration, poor instruments of industrial relation- 
ships. It is, obviously, not a sufficient defense for such 
inadequacies that in some instances satisfactory agree- 
ments had been worked out between various interested 
groups so that no issues appeared in the public forum ^ 
or that in other instances, whether or not on advice of 
competent counsel or administrators, no substantial issue 
has been publicly raised although dissatisfaction remains. 

There is some evidence that these clauses, when really 
operative, contributed to unfortunate business conditions. 
The statement, it will be observed, refers to cases of sub- 
stantial effectuations of such clauses. In part, these bad 
conditions arose from varying provisions, and hence 
varying labor costs, as among competing groups. In part, 
they arose when given plants had multiple coverage by 
many conflicting codes — z problem that has caused the 
Administration many sleepless nights and the business 
man untold irritation. In part, they arose from certain 
clauses which resulted in further penalizing any em- 
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ployer who had not cut rates, or cut them but little, 
during the depression. It is a bit ironical that a law de- 
signed to promote fair competition should thus operate 
to the competitive disadvantage of not a few of the more 
socially minded employers. With respect to all these, and 
other similar situations, it can be said only that it is ask- 
ing too much of human nature to expect it to go along 
willingly with such a procedure. 

Even though intentions may have been of the best, 
it remains clear that with few exceptions the handling of 
the clauses governing wages above the minimum was 
and is inept. In the main, NRA seems to have plunged 
into legislative and administrative action in this field 
with few facts for guidance; with few comprehensive or 
definite policies ever formulated; and with little knowl- 
edge of the practical outcome. Innocence of facts, paucity 
of policy, ignorance of possible outcome — these are seri- 
ous handicaps in any undertaking, but especially in one 
of such a complex and far-reaching character as the NRA. 
If wages above the minimum should be subjected to 
regulation by the federal government — a question which 
we may for the moment leave open — it goes without say- 
ing that some better means of control is needed than the 
present code provisions afford. 



CHAPTER XIV 
HOURS PROVISIONS 


Quite understandably, the codes have come to be 
known as 36-hour codes, less-than-40-hour codes, 40- 
hour codes, or by some similar designation. This practice, 
however, should not be allowed to conceal the fact that 
in nearly every code the so-called basic week is qualified 
by exceptions — ^by various types of provisions designed 
to secure elasticity. 

If, for example, a nominal 40-hour code contains a 
provision that the work week is to be 40 hours averaged 
over a stated period, but that, in any given week, 48 
hours may be worked, it is obvious that elasticity has been 
provided. Naturally, this elasticity is large or small ac- 
cording to the excess hours permitted, the number of 
weeks averaged, and other stated conditions. Another 
example: a nominal 40-hour code may have a provision 
that, as a general frofosition (herein called a “general 
overtime” provision) the basic hours may be exceeded, 
with or without set limit, provided overtime at a certain 
rate is paid. Again, a nominal 40-hour week may have 
extensive provision for peak or seasonal periods during 
w'hich the maximum hours may rise to some stated 
amount — ^this with or without the payment of an over- 
time rate. Still again, there may be other “excepted pe- 
riods,” such as for emergency maintenance and repairs, 
for inventory taking, and for other purposes, varying 
with the requirements of industries and the skill of the 
code negotiators. Finally, nearly all the codes provide 
for permanent, not periodic, exceptions of specified 
classes of employees from the hours provisions of the 

365 
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codes. Such elasticities as these, which appear in many 
combinations, determine the real limitation of weekly 
hours as contrasted with any nominal limitation that may 
be stated in short-hand terms. 

On hours, as on wages, each code is a case by itself. 
To understand just what limitations, if any, a given 
code provides, it must be subjected to detailed and care- 
ful scrutiny. It will be well to bear this point in mind 
when proceeding to a discussion of the outstanding pat- 
terns of hours provisions. These, it should be stressed, 
have been formulized for purposes of analysis. The re- 
sulting artificiality of logical arrangement must be cor- 
rected by first-hand reference to particular codes. 

Subject to these qualifications, the purpose of these 
pages is to see what basic week the codes have set up in 
American industry; what elasticities have been provided; 
and what type of employment structure has emerged, 
as far as hours are concerned. 

THE ACTUAL HOURS STRUCTURE 

The main motive forces behind the formulation of 
the hours structure of the codes are clear. Upon the one 
hand was the desire to spread employment by reducing 
the work hours, with a secondary desire for short hours 
in the long run. Upon the other hand was the desire of 
industry to keep the basic hours from being reduced un- 
duly ; and, whatever the basic hours, to provide elasticity 
sufficient for smooth and efficient operation. These de- 
sires, translated into substance in the process of code 
negotiation, have produced the current complex struc- 
ture. 

An examination of this structure may appropriately 
begin with an analysis of the nominal or “basic” work 
week, and then push on to depict the exceptions, quali- 
fications, and elasticities that have been introduced. 
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The Hours Ceiling for 516 Codes“ 

I. Percentage Distribution of Codes Unweighted by Employees 



2. Percentage Distribution of Codes Weighted by Employees 



“ Only one code, that for the fnr trapping contractors, does not limit 
the working hours. The reason given by the NRA is that the industry 
operates only three months in the year and even then is subject to weather 
conditions. 
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The codes have provided a nominal “hours ceiling” 
over the “wage floor.” In an earlier chapter it was de- 
veloped that the wage floor is in reality a complex of 
staircases 5 it is now to be shown that a corresponding 
complex exists instead of a simple hours ceiling. The 
nominal ceiling, reflecting the “basic” hours untouched 
by code elasticities, is shown in the chart on page 367.^ 
The upper section portrays this ceiling in terms of num- 
bers of codes. The 40-hour week is emphatically the 
mode — it is found in 85.5 per cent of the codes j whereas 
the less-than-40-hour codes and the more-than-40-hour 
codes each make up only y.a per cent. A very different 
situation appears in the lower section, however, where 
the measurement is made in terms of the number of em- 
ployees covered by the codes. Here, the 40-hour codes 
account for only one-half of the employees — only about 
1 2 per cent more than are found under the more-than- 
40-hour codes. This changed situation is almost entirely 
due to long hours in a relatively small number of codes 
covering large numbers of employees in public utilities, 
finance, amusements, professions and services, the distri- 
bution trades, and the food industries.^ 

^ The precise significance of these diagrammed ceilings should be kept 
in mind. They show only the highest fossible ceiling — possibility that 
in a given code may be open to all the employees, and in another code 
to only a small fraction of them. One code specifically sets the fraction at 
to per cent. 

^ The 44-hour ceiling is considerably influenced by the presence of such 
codes as motor vehicle retailing with 350,000 employees 5 motor vehicle 
storage with 124,000; wholesale food with 113,000; and investment 
bankers with 100,000. The 45-hour ceiling shows the influence of the 
fishery code, which has iS 0,000 employees. The width at 48 hours is 
attributable to the retail trade code with 3,454,000 employees (this code 
has several hours provisions but the ^‘ceiling’^ is 48 hours when only 
the master code is considered) ; the trucking code with i.z million em- 
ployees; the retail food code with 563,000 employees; the retail solid 
fuel code with 315,000 (but the ^Sveight” carried at 48 hours is only 
210,000 employees since the 48-hoiir provision applies only eight months 
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The nominal ceiling is but vaguely expressive of the 
really operative ceiling. Obviously, even the nominal 
ceiling is by no means flat j rather it is a ceiling of vari- 
ous heights and levels. This, however, is a great over- 
simplification of the actual situation, for each level of 
the nominal ceiling is stretched up here and there by 
clauses in the codes which provide for elasticities. A. 
general view of the kinds and numbers of these elastic- 
ities may be secured from the accompanying tabulation, 
which shows the number of times each stated elasticity 
occurs in the 695 codes, supplements, and divisions now 
under examination. These elasticities, which appear in all 
sorts of combinations in the codes, are in the table below 
treated as four main types: averaging of hours; general 
overtime (not including overtime for special purposes 
such as peak period); periods of various sorts during 
which the basic hours may be exceeded ; and permanent, 
not periodical, exceptions of certain occupational classes 


from the basic hours. 

Averaging provision . . . ..113 

General overtime provision . . . . 174 

Excepted penods, all employees: 

Peak and seasonal penods 378 

Emergency repair and maintenance periods . .394 
Other emergency periods . . .67 

Excepted periods, certain groups of employees: 

Repair and maintenance cre'ws . . . , 22 

Report and inventory employees . . 27 

Other classes of employees .319 

Permanently excepted occupations: 

Executives and supervisors ... . . .683 


of the year) 5 and the barber shop code with 200,000 employees. The 
noticeable jog in the ceiling at 52 hours is due to the bowling and bil- 
liard code, which has 136,000 employees. At 54 hours the ceiling is 
extended by the restaurant code with 609,000 employees, the hotel code 
with 291,000 employees, and the transit code with 264,000 employees. 
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Permanently excepted occupations. Con,: 

Watchmen 
Outside salesmen 
Office and clerical 
Firemen 

Professional and technical workers 
Engineers 

Delivery employees . , 

Repair and maintenance crews 
Shipping and stock 
Electricians 
Cleaners and janitors . 

Scarce, skilled, or key workers 
Continuous process operators . . 

Workers receiving more than stated salary 

Elasticity Through Averaging of Hours 

As was indicated earlier, elasticity is secured through 
averaging hours. The device works thus: The hours 
worked per week on the average over a stated number of 
weeks must not exceed, say, 405 but in any given week 
the hours may be raised to a specified amount. Of course, 
these excess hours are to be oflFset by working a lower 
number of hours than the “basic” maximum in some of 
the weeks of the period. It is to be noticed that this lower 
number may be carried down to zero by lay-off or dis- 
charge. This is not likely to be done if the averaging pe- 
riod is short, but may be done if the period is long. 

Has this device actually produced much elasticity in 
the hours structure? The crude figures sound impressive, 
for such a provision appears in 94 codes (113 codes, 
supplements, and divisions) which cover 4,696,000 em- 
ployees or 2 1 .3 per cent of the total. However, the mere 
presence of an elasticity gives no indication of its amount j 
consideration must also be given to qualifying conditions 
such as the number of excess hours permitted in a given 
week, the length of the averaging period, the proportion 


587 
579 
290 
285 
,278 
266 
252 
212 
171 
92 
65 
. 32 
30 
20 



HOURS PROVISIONS 371 

of the plant workers included under the provision^ and 
the presence or absence of an overtime rate of pay for 
the excess hours. Since it happens that three-fourths of 
all the employees under codes with averaging provisions 
are found under eleven large codes, a tabulation of these 
codes will indicate in a broad way the averaging pattern, 
and will provide specific illustrations in connection with 
an inquiry into the amount of elasticity actually conferred. 

Elasticity Conferred by Averaging Provisions in Major Codes 


Code 

Employees 
Covered 
(In thou- 
sands) 

Averaging 
Period 
(In weeks) 

Possible 
Increase in 
Weekly 
Hours 

Overtime 

Base 

(In hours) 

Trucking 

1,200 

4a 

Unlimited 

48 per week 

Automobile^ ... 

447 

52 

8 

— 

Iron £?,nd steel . . . 

420 

26 

8 

— 

Bankers, . . . 

300 

13 

Unlimited 

— 

Graphic arts. .. 

275 

13 

Unlimited 

40 per week, 
8 per day® 

Transit 

^ 264 

26 

Unlimited 

— 

Fishery 

! 180 

2 

Unlimited 

— 

Furniture 

; 128 

26 

5 

8 per day 

Paper and pulp 

1 108 

13 

8 

8 per day 

Petroleum 

- 101 

2 

4 

— 

Investment bankers. . 

100 

17 

! 4 

48 per week 


^ This code permits an average of 54 hours over two weeks but an average 
of 48 hours over four weeks. 

^ In addition to the avera^ng provision for factor 7 employees, this code 
has another for the '^supervisory staff and employees engaged in the prepara- 
tion, care, and maintenance of plant machinery and facilities of and for pro- 
duction.” These employees are to average 42 hours per week on an annual 
basis with no limit for a given week. 

® In two of the six divisions, only the eight hour per day base is used. 


The number of excess hours permitted in a given week 
is not large. The following table shows the percentage of 
all codes which permit the specified hour increase in any 
one week, together with the percentage of all workers 
covered by codes containing these hour increase pro- 
visions. Basic codes are given in the first column, and 
codes weighted by employees in the second. It will be 
seen that whether the percentage of basic codes or of em- 
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ployees covered is considered, there is concentration upon 
two arrangements; (i) an excess of 8 hours and (2) 
unlimited weekly hours. 


2-6 hours 

18.1 

13.0 

8 hours .... 

55.3 

31.7 

12 hours . . 

2.1 

2.0 

Unlimited hours 

.... 24.5 

53.3 


Obviously, eight hours per week is not a very large 
amount of elasticity, even if not attended by other safe- 
guards. Unlimited weekly hours, however, have an 
ominous sound — until a review of the large codes listed 
on page 371 shows that in the trucking code unlimited 
hours are safeguarded by a short averaging period and by 
overtime 5 in the graphic arts code by overtime; in the 
transit code by at least a theoretical limitation of the 
provisions to 10 per cent of the employees; and in the 
fishery code by a two-week averaging period. These ex- 
amples are typical. 

Payment of an overtime rate as a check on excess hours 
is found in almost one-half of the cases, whether the 
count is in terms of codes or employees affected. The 
details are as shown in the following percentage table, 
which lists basic codes first and codes weighted by em- 
ployees last. 


No Overtime Rate 57.4 53.4 

Overtime Rate . ... . 42.6 46.6 

Overtime over the basic week . . . .21.3 35.0 

Overtime with some other base ... 21.3 11.6 


It is clear that an overtime rate not only safeguards 
labor but also acts as a check on the number of hours 
which will be used by the employer. When the base for 
the calculation of the overtime hours is the basic week 
(and this obtains for more than one-third of the em- 
ployees under codes with averaging provisions), the 
check is substantial. When the provision does not rest 
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day (usually in codes with unlimited days per week), or 
upon some figure higher than the maximum hours of the 
basic week or upon the averaging provision. If it be said 
that these latter two bases constitute no considerable 
check, it may in answ'er be pointed out that an examina- 
tion of the codes affected will show that these weaker 
standards are, with but a single exception, applied to cases 
where there is a fairly strict limit set on the excess hours 
permitted in any given week. 

The net of the foregoing examination of the number 
of excess hours fermitted under the averaging provisions 
is either that the number is small j or, if large, that it is 
usually attended by other safeguards which in practice 
keep it within narrow bounds.^ 

The length of the averaging period is an important 
factor in the amount of elasticity conferred. Clearly, an 
averaging period of a small number of weeks is primarily 
useful in adjusting the shifts of employees or in handling 
situations where an operation cannot be closed sharply 
on a stated hour. Quite different, however, are the pe- 
riods that run 13, 1 7, 26, or 52 weeks. As the first column 
of the following percentage table shows, such periods 
are provided by almost 74 per cent of the basic codes. As 
the second column shows, this percentage is reduced to 
about 63 when the codes are weighted by employees. 


2 or 4 weeks .... 

16.0 

33.7 

5 to 10 weeks 

10.6 

4.1 

13 or 17 weeks 

39.4 

24.1 

6 months or 1 year 

34.0 

38.2 


“ Unfortunately there are exceptions. An extreme illustration is that 
of the automobile code where certain classes of employees may work un- 
limited hours in any g-iven w^eek if they do “not exceed 42 hours per 
week averag-ed on an annual basis.” Obviously, %vith an averaging period 
so lengthy there is always the possibility that one group of employees 
will be worked long hours until the tolerance applicable to them has 
been absorbed 5 and this group will then be displaced by other workers, 
and the process repeated. This possibility is known to have become an 
actuality in certain circumstances — ^an actuality probably more irritating 
and snectacular than otherwise significant. 
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With such long periods, unless there is sharp limita- 
tions of excess hours in a given week or an effective appli- 
cation of an overtime rate, it may readily happen that 
irregularity of employment will be stimulated by secur- 
ing through lay-off or discharge the needed average of 
hours after employees have worked excessive hours for 
several weeks. Even if this does not happen, unsafe- 
guarded lengthy average periods promote unrest j the 
employed worker is restless if the circumstances are such 
as to give a feeling of uncertainty, and the unemployed 
worker feels that the objectives of the Recovery Act are 
being frustrated. 

Upon the whole and with a few irritating exceptions, 
the averaging provisions in the codes did not result in 
deliberate evasions of the basic week 5 and they did give 
needed elasticity with sometimes adequate and sometimes 
inadequate safeguards. The device, however, is not one 
that lends itself readily to enforcement — concealment 
is possible, and usually too much time must elapse before 
the record shows whether or not the basic hours have been 
violated. Because of this and because of irritation growing 
out of certain spectacular, even if exceptional, situations, 
the Administration eventually promulgated a policy 
which precluded the further inclusion of averaging pro- 
visions. 

Elasticity Through General Overtime Provisions 

In addition to the use of averaging provisions to give 
elasticity to the basic hours, there is considerable use of 
a general overtime provision.^ It has just been seen that 
this is frequently combined with averaging. It will, ac- 
cordingly, be appreciated that the data in the following 

*The word ^%eneral” is used to differentiate this situation from the 
cases where overtime is paid in the excepted periods or to the excepted 
classes of occupations cited on pp. 369-70. 
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table include these combination cases, which constitute 
about 40 per cent of the total. The 1 74 cases of general 
overtime cited on page 369 have the following constituent 
elements, which occur in the indicated number of cases: 


Overtime rate: 

Time and one-third . 84 

Time and one-half 81 

Other . 9 

Overtime base: 

Less than 40 hours per week 8 

8 hours per day ... . . 23 

40 hours per week, 8 per day 47 

40 hours per week . . 81 

Other . 1 5 

Maximum week : 

Less than 48 hours 20 

48 hours or more (with number stated) 50 

Unlimited hours . .... 104 


It stands out in this table that time and one-half and 
time and one-third are close rivals and that all other 
rates are negligible. It also stands out that, although 
eight hours per day has large usage, the base used in the 
overtime calculation is typically either 40 hours per week 
(which gives much daily elasticity unless the code sharp- 
ly limits daily hours) or 40 hours per week and eight 
hours per day. These are significant patterns which seem 
indicative of considerable consensus of opinion. 

A highly significant element of a general overtime 
provision is this: How much time shall be permitted? 
It is noticeable that in 40 per cent of the cases a rigid 
upper 'limit is set — 48 hours or less — and in about half 
of these cases there is a further limitation because of the 
use of an averaging provision.^ All this spells little elas- 

® It is perhaps worth repeating that the effect of an averaging provision 
of the type here under study is that over a period of weeks the hours 
which may be worked must average less than the maximum hours per- 
mitted for any single week. 
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ticity. In the remaining 6o per cent (104 instances) the 
hours for any given week are unlimited, and only 18 
codes qualify these hours by an averaging provision. 
Here the elasticity is substantial.® 


** Again the influence of a few large codes is noticeable. Eleven codes, 
as given below, account for four-fifths of all the employees under codes 
with general overtime provisions. 


Code 

Em- 

ployees 

Overtime 

Overtime 

Maximum Hours in 

(In thou- 

Rate 

Base 

Any Week 


sands) 








[ Unlimited but not 

Trucking. . . 

1,200 

n 

48 (week) 

1 more than an average 

1 of 54 hours in 2 weeks 





[or 48 hours in 4 weeks. 

Wholesaling. 

460 

H 

40 (week) 

40 (week) or) 
48 until the 

Unlimited 

Fabricated 



peak period 


metal prod- 
ucts . . . 

413 

li 

^ overtime al- 
lowance of 32 1 
hours in 6 
monthsisused 

Unlimited 




up. J 


Retail solid 





fuel 

315 

H 

40-8(4 months) 
48-8(8 months) 

Unlimited 


f Unlimited (in one 



Graphic arts . 

275 

1§ or li 

40-8 some- 

1 division 48) but not 


times 8 (day) 

i 

I more than average of 

1 40 hours in 13 weeks. 



Furniture. . . . 

218 

li 

8 (day) 

I 45 hours but not 





j more than an average 

1 of 40 in 26 weeks. 

Paper and 




I 48 hours but not 

pulp 

108 


8 (day) 

] more than an average 
[of 40 in 13 weeks. 

Newspaper. . 

106 

Indefinite 

Indefinite 

Unlimited 

Retail tire, . . 

100 

n 

48-10 

52 hours 

Investment 



(48 (week) or] 


bankers . , , 

100 

ij 

] average of 44 \ 

Unlimited 




[in n weeks. J 

f 46 hours but not 

Needle work 




Jmore than a total of 

in Puerto 
Rico 

100 

2 

40-8 

]72 hours overtime in 
[calendar year. 
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Upon the whole, the amount of elasticity introduced 
into the hours structure by permitting excess hours on 
payment of overtime is quite modest. At the most, it 
applies only to a possible coverage of one-fifth of the 
employees under the codes j and even within this re- 
stricted area its effects are rather strictly limited. It is 
not easy on rational grounds to account for this situation. 
In part it doubtless reflects the hostility of certain busi- 
ness elements to overtime rates of pay 5 in part it reflects 
a determination to keep hours down and thus spread em- 
ployment j in part it grows out of a fear of some of the 
labor group that payment of overtime rates tends to re- 
act unfavorably upon basic rates. But after all this has 
been said, it still remains something of a puzzle why 
this rather automatic and easily enforced method of se- 
curing elasticity was not more popular in the process of 
code formation. 

Elasticity Through Excepted Periods 

The table on page 369 shows that various classes of 
periods were excepted — ^with various qualifying safe- 
guards — from the basic hours of the codes. Of these ex- 
cepted periods, the one of substantial significance is the 
peak or seasonal work period 5 the others, while attaining 
large totals in number of times utilized, are minor elas- 
ticities in amount, albeit sometimes of pressing character. 

The codes frequently provide for elasticity by permit- 
ting the basic hours to be exceeded in times of peak or 
seasonal demand. Indeed this device is found in more 
than one-half (378) of the 695 codes, supplements, and 
divisions j and it has approximately the same proportion 
of coverage of employees. In sheer quantity, this is im- 
pressive, but again the real issue is “under what quali- 
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fying conditions?’’ These qualifying conditions and the 
frequency with which they appear are set forth below: 


Weeks in year: 


Less than 6 . ... 

25 

6,8,10 

33 

12 .. 

138 

13-24 . 

. 60 

Indefinite 

122 

Maximum week permitted: 

Less than 48 hours 

. 41 

48 hours . . 

274 

Unlimited 

. 36 

Other 

27 

Overtime rate: 

None (no overtime applicable) 

133 

Time and one-half . 

159 

Time and one-third ... 

84 

Other . . . ... 

2 

Overtime base: 

None (no overtime applicable) 

133 

8, 9, 10 hours per day 

21 

40 hours per week . 

26 

40 hours per week, 8 hours per day 

158 

Other 

40 


In these peak periods there is sharp limitation of the 
maximum hours that may be worked. An analysis of the 
table shows that in more than four-fifths of the cases 
the top limit of weekly hours is 48 or less; and in only 
one-tenth of the cases are the weekly hours unlimited. 
Nor is this the full extent of the limitation. In more than 
one-fourth of the total cases the maximum set is fur- 
ther qualified by an averaging provision or by a stated 
total allowance of hours that may not be exceeded.'^ In 
other words, while the principle of seasonal elasticity is 
rather fully recognized in the codes, the spread-the-work 

^ For example, a total allowance of 32 hours over basic hours in any 
six-month period (which obtains in one code) can hardly be characterized 
as gfreat elasticity- 
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theory operates sharply to limit the amount of this elas- 
ticity. 

In view of this fundamental limitation, it becomes a 
matter of minor importance that in almost two-thirds 
of these situations an overtime rate is applied. However, 
it is interesting that the overtime patterns which are here 
applied are quite similar to those utilized in connection 
with the general overtime provision discussed earlier. 
Probably too, the factors which limited the use of “gen- 
eral” overtime (see page 377) serve to explain why peak 
periods were not easily and simply handled by permit- 
ting great elasticity on condition of payment of overtime 
rates. 

Again, in view of the sharp limitations placed on ex- 
cess hours in peak periods, the lengths assigned these pe- 
riods become more interesting as a matter of code struc- 
ture than significant for the amount of elasticity secured. 
The modal period is 12 weeks and it gradually has be- 
come “against policy” to have a longer period appear in 
the codes unless under compelling reasons. The entry 
in the table of 122 instances of peak periods of indefinite 
length seems to indicate great elasticities, but this is main- 
ly in the seeming. Quite a few of these entries reflect 
difficulties of interpretation (and hence arbitrary deci- 
sions) with respect to the meaning of certain provisions 
of the codes. For example, a provision that a given num- 
ber of additional hours (that is, over “basic” hours) 
is to be permitted “in any three-month period,” or equiv- 
alent expression, seems to permit no definite statement 
concerning the number of weeks per year that overtime 
may be utilized. So also, a provision allowing longer 
hours in periods of seasonal or peak demand, without ex- 
press limitation of the number of w'eeks involved, seems 
capable of no other classification than “period indefinite.” 
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Clearly, such provisions may or may not mean any con- 
siderable amount of elasticity. 

To sum up, important to business operations as pro- 
vision for peak periods undoubtedly is, the code provi- 
sions in this field clearly reflect rigid limitation in the in- 
terests of spreading the work in a depression period. Un- 
der the circumstances, this was but natural. However, 
it does not follow that such rigid limitation in a period 
of expanding business is in the interests either of recovery 
or of increased purchasing powers and it seems as cer- 
tain as can well be that such rigidity will not be able to 
continue after business revives. 

Aside from peak periods, the other excepted periods of 
the codes do not involve large elasticities. True, one or 
more of these other periods do appear in most of the 
codes, and almost 85 per cent of all employees are under 
codes in which there is some type of excepted period 
other than the peak or seasonal period.® Of these periods, 
the one most frequently seen is that for emergency main- 
tenance and repairs. It appears 394 times.® Since no one 
can predict in advance the precise elasticities required for 
emergency repair and maintenance work, this exception 
is typically for periods of indefinite length, and for un- 
limited hours weekly and unlimited hours daily within 
the periods. In a very large proportion of these emer- 
gency repair and maintenance cases (85.5 per cent, to be 
exact), an overtime rate is allowed. As for the base over 
which the overtime hours is to be calculated, it is typi- 
cally either a 40-hour week (usually with eight hours per 
day) or the ^‘^regular hours” of the employees affected. 

** The industry group which stands low^est in this particular is the 
textile apparel group, which in this respect is really in a class by itself. 

“Notice, too, that repair and maintenance crews are in 27 instances 
excepted for ghen feriods; and in 212 instances they are excepted 
fermanentlv as an occupational group. 



HOURS PROVISIONS 381 

The expression ^h'egular hours^^ has In this case a good 
deal of significance since it is not uncommon for the em- 
ployees ordinarily utilized in such periods to have nor- 
mal hours somewhat in excess of the basic week. 

Naturally, the elasticity needed to provide for emer- 
gency maintenance and repair work is crucial rather than 
large in amount. Much the same remark may be made 
of the other excepted periods mentioned on page 369. 
There are (a) 67 instances of “other emergency peri- 
ods,” and in 38 of these an overtime rate is authorized; 
(b) 27 instances of exceptions for purposes of making 
reports or taking inventory, and in 12 of these an over- 
time rate is applied; (c) 22 instances in which emer- 
gency repair and maintenance crews in excepted periods 
are specifically mentioned, and the overtime rate Is ap- 
plied in 9; and (d) 319 instances In which a number of 
other classes of employees are excepted to varying ex- 
tents for various periods (usually brief), and in 157 of 
these an overtime rate is allowed. 

That all this meticulous detail should appear In “law” 
is difficult to explain save on the ground that the atten- 
tion of the “law makers” was emotionally centered on 
rigid hours as the means of spreading work; and the 
“escape” seized upon to enable industry to operate was 
detailed provision for all sorts of particular needs. Of 
course the same goal could have been attained by a single, 
simple provision which allowed work in excess of the 
basic hours on payment of an overtime rate. The self- 
interest of the employer would have kept the excess down 
to his real needs. 

Elasticity Through Excepting Classes of Employees 

In addition to elasticities secured by the various types 
of excepted periods discussed above, practically all the 
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codes provide, with or without limitation of total hours, 
for the exception of certain classes of employees from the 
basic hours provisions of the codes — this as a permanent 
arrangement and not for excepted periods. 

Certain of these occupational groups were typically 
allotted unlimited hours. This was true of executives and 
supervisors, outside salesmen, and professional and tech- 
nical workers. Exceptions covering such persons ap- 
peared, respectively, 683, 579, and 278 times, with a 
negligible number of applications of an overtime rate. 
Here indeed is another area of consensus of opinion; 
limitation of hours is not appropriate for such workers. 
In practically all other classes of employees, such ex- 
ceptions as were made provided a maximum limit to their 
hours. The watchmen fared least satisfactorily. They 
were excepted 587 times; no limit to hours was set in 
187 cases, while in 302 cases the limit was 56 hours 
per week or more. Overtime rates fell to their lot only 
67 times. As for the rest, the accompanying table shows 
that out of the code-higgling process a somewhat con- 
sistent pattern emerged. 


Maximum Weekly Hours Provisions for Specified 
Excepted Occupations'^ 

(As cumulative percentages of 695 codes, supplements, and divisions) 


Maximum 
Weekly Hours 

Repair 
i and 

1 Maint 
j Crews 

Electri- 

cians 

Delivery 1 
Em- 
ployees 

Fire- 

men 

Engi- 
neers 1 

Shipping 
and Stock 
Em- 
ployees 

Less than 44 . . . 

2.8 

4,4 1 

2.5 ! 

1.9 

2.0 1 

7.9 

44 or less 

38.9 

44.4 

27.1 

28. 7 ‘ 

32.3 

53.9 

45 or less 

40.8 

48.9 

31.7 

49.1 

54.2 ! 

61.2 

48 or less ^ 

53.1 

64.4 

72.5 

73.6 

78.5 1 

80.0 

Unlimited . . . 

46.9 

35.6 

27.5 

26.4 

21.5 

20.0 


a The proportion of instances in which overtime rates were provided is as 
follows: repair and maintenance crews, 54.7 per cent; electricians, 47.8 
per cent; delivery employees, 41.3 per cent; firemen, 33.3 per cent; engineers. 
34.2 per cent; and shipping and stock employees, 32.2 per cent. 
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Speaking generally^ the tendency was to arrange about 
a 10 per cent tolerance — a limit of 44 or 45 hours per 
weekd° This tendency was modified for certain groups^ 
especially for delivery employees and for those firemen 
commonly called heat firemen j and it was often overlaid 
with a pattern of overtime rates paid only for hours 
worked in excess of the ^Tegular hours” of such em- 
ployees. None the less a sufficiently homogeneous pattern 
exists to justify an expectation that, in the light of this 
experience, a great simplification could be brought about 
in the code provisions applicable to these workers. 

The precise amount of elasticity conferred by all these 
exceptions of occupational groups from the basic hours 
cannot at this time be calculated. Indeed, data are lack- 
ing for anything more than a few crude sampling es- 
timates in particular industries. Among the factors that 
must be kept in mind in any attempt to evaluate the 
situation are these: (i) The number of workers in the 
excepted group obviously depends upon the technology 
of the industry or trade. The exception of outside sales- 
men may in certain instances mean little or nothings 
and in other instances it may spell the exception of the 
majority of the employees. Correspondingly, the facts 
vary from industry to industry for the other groups. 
(2) The conditions attendant upon the exception are of 
the utmost importance and of wide variety. An exception 
that grants unlimited hours is vastly different from one 
that extends the hours, from 40 to 4.4. j an exception that 
requires an overtime rate of pay has practical conse- 

The number of entries giving unlimited hours seems high until one 
remembers that in some instances these are unlimited hours for any sh/gle 
%veek but over a stated period of weeks there is an a<verage much lower 
than this maximum^ and that there are other Wpes of limitation. And 
again, overtime payment is frequently applied in “unlimited” cases. Only 
about an eighth of the instances of unlimited hours had neither averaging 
nor overtime. 
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quences quite different from one without an overtime 
rate, and of course the point at which overtime, if paid, 
begins, is a significant matter. (3) As among the various 
codes, much depends upon the number of classes ex- 
cepted 5 the pattern is far from uniform even as among 
related industries. A sampling estimate made recently 
by the Labor Advisory Board for a score of codes indi- 
cates that from i per cent to 66 per cent of the total 
emfloyees were aflFected by occupational exceptions; 
even this leaves open the extent of the increase in hours. 

Elasticity by Industry Groups 

Thus far, a general view of the “hours ceiling” as 
fixed by the codes has been secured, as well as a somewhat 
detailed view of the extent to which various types of 
elasticity have been introduced into the code hours struc- 
ture.“ The more important elasticities (in terms of 
amount) are those which result from the use of the aver- 
aging periods, general overtime, and exceptions made 
for peak or seasonal periods. The relative use of each of 
these forms of elasticity in each of the main industry 
groups is shown by the chart on page 385 — and shown in 
relationship to the basic hours and the number of em- 
ployees covered. 

As a background consideration, it is noticeable that the 
more-than-40-hour basic week is concentrated in certain 
industry groups. The bulk of its effects is felt in retail 
distribution, public utilities, and professions and services; 
there are minor repercussions in wholesale distribution, 
food industries, amusements, and finance. So also, the im- 

Tables setting forth, in terms of employees covered by the codes, the 
applications of the hours provisions for each industry group appear in 
TSulation of Labor Pro<vmons in Codes Affroved by August 8^ 1934^ 
prepared by Leon C, Marshall and issued in January 1935 by the Re- 
search and Planning Division of NRA. 
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Certain Types of Elasticity in Codes Weighted 
BY Employees 



AVERAQiHQ WEEK OF LESS THAN 40 HOUHS 

PPOm/ON ^^^M bAS/C week of 40 hours 

TIME PROViStON Y/Z^’//A BA$tC WEEK OF MORE THAH 40 HOURS 
rzz=z=2WiTH PEAK PERiOG 
PROVISION 
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pact of the less-than-40-hour basic week is primarily 
in a small number of industry groupings ; textile apparel, 
fuel, and equipment/'^ Here is seen the influence of pow- 
erful labor unions. 

It is noticeable, too, that in the two industry groups 
— textile apparel and fuel — ^where union influence 
brought about the less-than-40-hour week, relatively 
little use is made of the types of elasticity here under 
analysis. The same influence clearly plays its part in 
bringing about negligible elasticities in construction and 
amusements. It will be remembered that union influence 
brought about either detailed schedules or basing points 
for wages in the higher brackets in the textile apparel, 
fuel, construction, and amusement industries. It is worthy 
of at least passing comment that union influence thus 
tended to spell rigidity of structure. Union influence, 
however, does not fully explain the situation in textile 
fabrics j here is a so-called ‘‘sick” industry which by rigid 
hours and often by machine-hour limitation seeks indus- 
trial health. 

As for the rest, generalization beyond pointing out the 
significant role played by a few large codes is not easy. 
Perhaps this should be expected. Perhaps, in a regime of 
haste in code formation under conditions of little objec- 
tive information on employment conditions and employ- 
ment needs of particular industries, the only patterns that 
can be expected to emerge are those set by large industry 
groups, by pressure groups, and by industries of peculiar 
economic status. Certainly it is a confusing and confused 
picture that is presented in the chart. 

The electrical manufacturing' code accounts mainly for the equip- 
ment situation. Technically, a less-than~4o-hour code, actually it contains 
liberal elasticities without payment of overtime that can be utilized in 
case of need. 



HOURS PROVISIONS 387 

SPECIAL CLAUSES RELATING TO HOURS 

In addition to the provisions governing basic hours 
and exceptions therefrom, as dealt with above, there are 
in many codes ^^special clauses” dealing to some extent 
with hours. The extent of the use made of these spe- 
cial clauses increased greatly as the code-making process 
continued. In any early code there are few; in some of 
the later codes the number is considerable. A clause deal- 
ing with some aspect of the hours problem would be 
worked out for a particular industry, and thereafter this 
clause, or its equivalent, would appear in other codes, 
with frequency varying according to the technology and 
customs of the industry, and the interest shown in the 
problem by some adviser or deputy administrator. The 
accompanying list presents a summary view.of the extent 
of the use made of special hours clauses in the 695 codes, 


supplements, and divisions. 

State laws to be complied with 547 

Excess hours to be reported .... .152 

Employers subject to labor provisions of code 93 

Overtime for holidays ... .89 

Lunch interval provisions 69 

Special report on hours . . . . . 69 

Hours of work consecutive . 66 

Number of shifts limited . . 47 

Waiting time counts ... . . .39 

Geographic or population difFerential in hours . . 39 

Lost-time clause 27 

Maximum sharing of work . . 24 

Stretch-out forbidden . . 21 

Night work for women forbidden . 20 

Regulating start and finish 20 

Maximum continuity of employment 18 


The provisions which occurred with really great fre- 
quency (547 times of the 695) Is the one that any state 



388 NATIONAL RECOVERY ADMINISTRATION 

laws which contain requirements more stringent than 
those set forth in the code shall supersede the code re- 
quirements. (See also page 339 for a corresponding pro- 
vision relating to wages.) A clause of this type, covering 
not only hours but other conditions of employment, early 
became ^^standard” and thereafter appeared frequently. 
It is the type of clause that a persistent Labor Advisory 
Board could, without great difficulty, negotiate. It is an 
interesting speculation whether its frequent utilization 
spells frequent surrender of some other item as the bar- 
gaining proceeded. 

The only other special hours clause which is found 
in a considerable proportion of the codes (152 times of 
the 695) is the one requiring reports to be made of the 
number of excess hours worked under the various types 
of tolerance and exceptions allowed in particular codes. 
This, it will be observed, is still another limitation, and 
an annoying one, on elasticity. Its frequent use points 
again to the fact that the codes were formed in an emo- 
tional climate that favored rigidities theoretically de- 
signed to spread work. Of similar interest is the pro- 
vision (found 69 times) calling for a special report on 
hours. These special reports were supposed to form the 
basis of further shortening hours if conditions in the in- 
dustry justified such action, but there are few cases where 
their effect reached beyond salving a troublesome situa- 
tion at the time of code formation. It may be pointed 
out, too, that other special clauses looked toward spread- 
ing work. Such were provisions making the employers 
themselves subject to the hour limitations of the codes 
(used 93 times), the prohibition of the stretch-out (21 
times), and admonitions with respect to the maximum 
sharing of work (24 times). 

Naturally, the different conditions in the various types 
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of industry and the interest of particular deputies or ad- 
visers led to some concentration in the use of these spe- 
cial clauses. Among the situations which strike the eye 
when the details are examined are the following: 

1. The lunch-time provisions, the provisions that hours of 
work be consecutive, and the provisions that waiting time counts, 
appear primarily in the wholesale and retail distribution groups. 

2. A full half of the provisions regulating the starting and 
finishing of work are in the textile apparel group. 

3. Most of the provisions forbidding night work for women 
are in the paper codes. 

4. The bulk of the provisions limiting the number of shifts 
fall in textile fabric and textile apparel groups. 

5. Almost all the provisions forbidding the stretch-out fall 
in these same textile fabric and textile apparel groups. 

6. Almost half of the provisions calling for a special report 
on hours appear in the paper group. 

As is to be expected, the haste with which code for- 
mation was conducted and the paucity of clear expres- 
sion of policy to guide the process contributed to the 
lack of balance and consistency in the application of 
these special clauses. Opinions may differ with respect 
to the legality or wisdom of having this type of regula- 
tion conducted under federal auspices; but, if federal 
regulation is to be used in this field, there can hardly 
be two opinions with respect to the desirability of using 
it with balance and consistency. 

As one thinks back over the range of provisions in the 
codes governing maximum hours, certain matters stand 
out. 

This type of regulation of hours is essentially new in 
both motive and method. In general, such regulation 
of hours as has occurred in the past has been designed 
to protect special types of workers or to prevent sweat- 
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shop conditions. This new enterprise has as its main mo- 
tive recovery from an industrial depression through 
spreading work and at the same time increasing purchas- 
ing power 5 its secondary motive is that of promoting for 
the long pull sound business hygiene and fair competi- 
tion. The method utilized is new in that, for industry 
as a whole, we have never before attempted significant 
federal regulation of hours } and of course the code 
method of regulation is new in both state and federal 
experience. It is, of course, now too late to raise for any 
practical purpose the issue whether in both motive and 
method the field was so uncharted that it was unwise to 
enter it without prior exploration. It is, however, highly 
appropriate to examine the consequences of the journey 
thus far. 

In general, the hours structure Is intricate and inelas- 
tic. There Is seeming simplicity in that the 40-hour basic 
week dominates the scene. The basic week of more than 
40 hours is primarily a creature of retail distribution, 
public utilities, and professions and services — with mod- 
est contributions from wholesale distribution, food in- 
dustries, amusements, and finance. The basic week of 
less than 40 hours is primarily a creature of the textile 
apparel and fuel industries.^^ Modest contributions are 
made by the food and non-metallic products groups ; and 
quite slight contributions by half a dozen other indus- 
tries. There is seeming elasticity in the multitude of 
provisions for excepted periods, excepted occupations 
averaging, and general overtime. But when the structure 
is examined in detail, and especially when it is studied 
as an operating situation In related industries, its intrica- 
cies and inelasticities bulk large. 

” It seems to bulk large in the equipment industries ; but this, because 
of certain elasticities in the code primarily responsiblcj is more a matter 
of seeming than of reality. 
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The variation in detail as among the industry groups 
and even as among the codes within a given industry 
group is so great that generalization is not easy. It may^ 
however, be said that (always with honorable excep- 
tions) the elasticities that have been conferred do not 
sufficiently facilitate the smooth operation of business, 
and many do not sufficiently safeguard the interests of the 
worker. Inadequate elasticities spell continual incentive 
to code violation by management; and on the other hand 
elasticities that do not contain sufficient safeguards or 
are not capable of being readily understood by the work- 
ers tend powerfully to promote labor unrest. Without 
undertaking at this point to decide the question of 
whether the NRA program of hour limitations is in gen- 
eral desirable, the conclusion expressed in connection with 
wage provisions may be reiterated, that if the program is 
to be satisfactorily administered the present arrange- 
ments should be radically overhauled. 



CHAPTER XV 
CONTINUING ISSUES 

The preceding three chapters have been concerned 
solely with an analysis of the sti-ucture of employment 
conditions under the codes. The scope of the analysis has 
not extended, except by inference, to the administrative 
problems involved. Nor has it covered the operative eco- 
nomic consequences in relation to the recovery objective.^ 
At this point a brief review of the analysis is expedient. 
This will be followed by a consideration of continuing 
problems both of administration and public policy. 

STRUCTURAL COMPLEXITIES 

In order to facilitate exposition, the earlier discussion 
has taken up separately the minimum wage structure, 
the higher brackets structure, and the hours structure. 
Operatively, of course, these are not separate and dis- 
tinct j they are inter- woven and interacting parts of the 
hundreds of separate code structures of employment con- 
ditions. Furthermore, these total structures are not ab- 
stract entities; they are concrete instruments that are to 
be administered in the work-a-day business world, and 
their administration is to be supervised by another com- 
plex of governmental and quasi-governmental agencies. 

In Chapter XII, it was seen that the minimum wage 
structure is an outgrowth of a wish to see every worker 
receive a living wage, and of a vaguely defined idea of 
the role of wage protection in stimulating business re- 
covery. This outgi-owth might have been simple, but it 
became very complex. In a situation where there was 
little objective information and less defined policy, there 

’ This subject is dealt with at length in Pt. VI. 

392 



CONTINUING ISSUES 


393 


were struggles of employers to keep wage costs down, to 
maintain much of the customary system of wage rela- 
tionships, and to develop a competent labor force 
through the use of learners and apprentices. There were 
countervailing struggles of representatives of workers to 
push the minimum wage level as high as possible, to 
bring about a different distribution of income, and to 
minimize geographic differentials while maintaining oc- 
cupational differentials. Such struggles, in conjunction 
with the efforts to expedite code making, resulted in the 
complex minimum wage structures which are reflected in 
greatly simplified form in the chart on page 320, Chap- 
ter XII. Even as among related industries, there were 
set varying rates for a single unskilled group; vary- 
ing minima for two or more groups in a single industry; 
diverse geographic rate structures; diverse relationships 
between minimum wage rates and rates in the higher 
brackets; diverse relationships between the wage struc- 
ture and the hours structure; diverse kinds and degrees 
of sub-minimal rates. ^ 

In Chapter XIII, it appears that the wage structure 
in the higher brackets is as complex as the minimum wage 
structure — often elusively complex. By a process of oc- 
casional arbitrary decision and frequent over-simplifica- 
tion, the higher brackets clauses are in that chapter 
classified in twelve groups although 50 would not have 
sufficed for realistically detailed treatment. In certain 
situations, patterns of relationship between these clauses 
and the other aspects of employment provisions can be 
pieced out; but these situations are not typical. Of course, 
this fact matters less than might be supposed; in the 
main, the clauses have little precise operative meaning 
that is really enforceable as law. To the extent that this 
is true, confusion becomes compounded with complexity. 
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That such a situation should obtain in a matter of such 
importance illustrates the vagaries of the code-making 
process. One can sense in the background a desire to in- 
crease purchasing power. One can see vividly in the fore- 
ground the process of pressure group negotiations in 
which one party tends to demand specific, even rigid, 
formulation ; while the other fears both high labor costs 
and any method of leaving the matter to later extra-code 
determination if that method stimulates collective bar- 
gaining with independent unions. In the absence of ex- 
plicit policy and definite patterns on the part of the Ad- 
ministration, it was to be expected that the final product 
would be ill fitted to be law. 

Chapter XIV reveals a situation of intricacy and 
complexity in the hours structure similar to that in code 
wage provisions. With relatively few exceptions, as is 
shown in the chart on page 385, the basic hours structure 
of a given Industry group is overlaid with a network of 
excepted periods,. averaging provisions, and general over- 
time provisions. These, designed- to permit the elasticity 
needed for successful business operation — or for what 
may not be the same, the avoidance of fixed obligations 
— are in varying amounts and they are molded by vary- 
ing patterns of controlling conditions. Then too, various 
occupational classes are exempted in varying degree and 
under varying conditions from the basic hours. This com- 
plex situation, thanks to an atomistic theory of code for- 
mation, exists notwithstanding the fact that underlying 
the complexities and conflicts of detail certain basic pat- 
terns and a considerable consensus of judgment can be 
glimpsed. The detail of regulation is too great to be ef- 
fective as law which is to be administered, and, where 
operative, too straitly binding to permit easy adjustment 
to business operations. 
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Add to the foregoing the fact that the complex hours 
structure is of necessity inter-woven with the complex 
wage structure 5 add further that related and competing 
industries operate under varying total employment struc- 
tures which, if the codes are complied with, mean di- 
vergences in cost of operation 5 and it becomes over- 
whelmingly clear that the existing complex of employ- 
ment provision is highly unsatisfactory as a body of law. 

ADMINISTRATIVE DIFFICULTIES 

Administrative complexities go hand in hand with the 
complexities of the employment structures. They have 
arisen from several sources. One fertile source was the 
early theory that haste should be made in the codifica- 
tion of industry 5 that vagueness and even contradictions 
could be rectified by the technical processes of ‘‘explana- 
tion” of simple matters, by letters from the deputy con- 
cerned, more formal “interpretations” by the Admin- 
istration in the case of more difficult issues, administra- 
tive “stays” of provisions demonstrated to be unfortu- 
nate, formal “amendments” to rectify basic sins of either 
omission or commission, and technical “exemptions” of in- 
dividuals who could successfully plead undue hardship. 

The situation is especially troublesome when the code 
contains instances of phraseology representative of wish- 
ful thinking rather than operative implementation; and 
other instances of phraseology so vague — as was common 
in the higher wage brackets clauses — that it has no en- 
forceable meaning. The difficulty is multiplied if effort 
is made to carry the sanctions of law over into fields of 
control and methods of control for which its genius is not 
fitted. Add to this the fact that pressure groups are by 
no means averse to fashioning the instrumentalities here 
under discussion to serve their particular ends, and the 
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final sum constitutes an unfortunate milieu in which to 
operate a theory of haste in code formation with later 
rectification of mistakes. 

This, however, is not all. In a new field of social ex- 
perimentation and control in which customary ways of 
thinking and acting had no time to emerge — and these, 
not law, are our chief instruments of social control — 
there were uncertainty and rapid change in procedures 
and policies which inevitably increased the complexity 
and internal strains of the final product. As contributing 
to the confusion, there must even be mentioned a poor 
co-ordination of the various governmental agencies (such 
as the Federal Trade Commission, the Department of 
Justice, the Agricultural Adjustment Administration, 
and the National Recovery Administration, to cite only 
a few) which worked at various interrelated aspects of 
the common problem. And, it may be added, personnel 
to cope with these new problems had to be found almost 
overnight — and where was the personnel that was ex- 
perienced in the handling of problems of this sort? 

One final administrative complexity deserves men- 
tion. A code applies to a given industry as that industry 
is delimited by the definition set forth in the code. In not 
a few instances, the definitions of different codes have 
been so drawn that it is a matter of dispute under which 
code a given plant or process falls. This problem of over- 
lapping definitions becomes a serious matter for purposes 
of the present discussion if the codes claiming jurisdic- 
tion have divergent employment conditions. So also, as 
the codes have been drawn, a plant producing many 
products will often find some of its operations under one 
code, others under another code. This multiple coverage 
obviously spells serious practical difficulties of operation 
when the codes have divergent labor requirements — 
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difficulties which have caused much administrative agony 
of interpretation and exemption.^ 

PLANS FOR IMPROVEMENT 

The officials of the NRA are more vividly aware than 
any one else of the administrative difficulties which the 
present complex structure engenders. They have to cope 
with a continuous stream of perplexing problems. They 
ponder plans for remedying the situation centering 
around the concepts of simplification and standardiza- 
tion. Without examining at length the connotations of 
these terms, it may be said that the primary objectives 
are ( i ) to reduce the provisions of codes to precise, ad- 
ministrable operative meaning 5 (2) to apply uniform 
types of provisions to competitively interrelated areas of 
industry j and (3) to achieve elastic forms easily applic- 
able to varying situations. 

One of the most widely discussed proposals for sim- 
plification is to replace present hours provisions with one 
in which the basic day or week may be exceeded at will if 
“^‘tirae and one-half” wages are paid for all labor over 
40 hours per week or 8 hours per day — or whatever 
hours are thought appropriate — ^with double wages for 
a seventh day of work in any week and with longer work- 
ing hours for special classes of office and technical em- 
ployees. The particular merit of this proposal is felt to 
be its elasticity. The deterrent to operating beyond the 
stated hours is simply the extra wage cost. Proposals for 
improving minimum wage provisions consist mainly in 
simplifying the true minimum structure through more 
precise definition of exceptions and through various other 
means of attaining clarity and precision. 

For discussion of definitions see Chap. VI. For further discussion of 
administrative problems see Chaps. VIII and IX, 
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Problems of simplifying provisions for wages above 
the minimum are more difficult than any others. This is 
illustrated by a suggested provision — from among sev- 
eral alternative suggestions — ^under which a worker’s 
current pay for a full-time week must be not less than 
“he could have earned for the same class of work for the 
longer full-time week which was normal for that occupa- 
tion in the establishment as of [a stated pre-code date],” 
with specific exceptions. Whether applied to individuals 
as such or generalized by precise occupational description, 
the provision projects into the future a system inelas- 
tically bound to a preceding norm both of occupations 
and wages. 

Proposals for simplifying the structure of wages above 
the minimum are the storm center of controversy among 
interested groups. The organized labor groups in general 
advocate placing in the codes either a detailed schedule 
of wages arrived at through collective bargaining, or a 
few “basing points” to check any tendency which may 
exist to depress wages in the higher brackets toward the 
level of the minimum wage. Even among labor groups 
controversy exists over proper means of determining 
rates. In general, the business groups are opposed to pro- 
visions which make wage structures rigid, or impose upon 
them unwonted relationships of collective bargaining. 
Some disposition to compromise arises from the desire to 
have obligations more precisely defined, though in many 
quarters the present lack of operative meaning is pre- 
ferred to any alternative increase of precision. A sugges- 
tion widely discussed within the NRA rests on the b^elief 
that it is inexpedient to write into codes any wage pro- 
visions other than minimum rates. Instead, so the sugges- 
tion runs, the appropriate course of action is to leave this 
situation elastic by placing in the codes a clause providing 
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for a real implementation of collective bargaining, car- 
ried on in the light of exact information and clear defini- 
tion of terms. The wages arrived at through this process 
would not be written into the codes and would not be- 
come “law\” Out of the many types of proposal which 
are current none w^hich retain the idea of legal deter- 
mination of rates can be said to cope successfully with 
either the technical or controversial elements. 

Apart from the attempt to attain more precise opera- 
tive meaning for labor provisions, attention within the 
NRA is also being given to the possibilities of making 
uniform provisions applicable to whole groups of codes 
in related areas of industry. Thought along this line takes 
the codes as given, recognizes that their coverage, sev- 
erally, is not a proper delimitation of areas of regulation 
of labor conditions, and attempts to remedy the defect 
by uniformity of terms. It therefore implies a different 
plane of action than that envisaged by combining and 
eliminating codes and radically reducing their number, 
though both objectives might be simultaneously sought. 

It is neither possible nor desirable at this point to re- 
view the wide variety of suggestions and controversies 
which are current within the NRA concerning the future 
of labor provisions. The concern with them is of course 
a highly appropriate preoccupation for NRA officials. 
Indeed it is much more than that. Probably there is no 
exaggeration in saying that a large degree of reform is a 
minimum condition of the continuance of the NRA as 
an agency for the regulation of labor conditions. There 
already exists a serious degree of collapse under numer- 
ous codes. Unless the existing inadequacies can be 
remedied, much more of the complex structure of labor 
provisions will break down. Some parts will break down 
because they are non-administrable or lacking in opera- 
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tive meaning, others from the spread of competitive 
pressures. 

A high official of the NRA has drawn up a list of 
fundamental objectives that should govern the process 
of attaining simplicity, standardization, and elasticity, as 
follows: 

I . Labor provisions in the codes should be simple, not intricate 
and complex. Their wording should be clear; there should be 
a plain, operative meaning; and, in general, the phraseology 
should be such that the difficulties of administration will be re- 
duced to a minimum. 

a. They should not attempt to carry the sanctions of law into 
areas of control or into methods of control where law cannot 
operate effectively. 

3. They should provide in automatic fashion the elasticity 
needed by industry for smooth and effective operation. In brief, 
they should increase the certainty of business operations by placing 
such control of uncertainties as may be practicable in the hands 
of management. Requests for individual exemption in order to 
meet unforeseen contingencies should be largely unnecessar}^ 

4. They should safeguard the interests of labor not only dur- 
ing the process of recovery but also for the long-run pull ; and as 
an element of this safeguarding, they should be designed to pro- 
mote united action of labor and management. Both on the 
grounds of spreading employment during a period of depres- 
sion (if that be accepted as a guiding policy) and on grounds 
of proper labor standards at any time, a strong incentive should 
exist against excessive hours; and it will markedly facilitate 
compliance if this incentive is one which motivates both worker 
and employer. The semi-automatic device which works most 
smoothly to these ends is an overtime rate of pay for hours 
worked in excess of basic hours. The employer will not increase 
his labor costs unless his need is substantial; the worker has a 
strong incentive to collect the overtime pay authorized by the 
law. 

5. They should run in such patterns, as applied to related 
industries, as to promote comparable competitive conditions; and 
they should reduce to the minimum difficulties arising from ovei*- 
lapping definitions of codes and from multiple coverage of codes. 
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This statement of objectives recognizes that unless the 
methods of altering labor provisions are used with a clear 
sense of guiding patterns, the result can easily be in- 
creased complexity and confusion. It recognizes also that 
law which proceeds on the assumed need and propriety 
of an elaborate scheme of lawful exemption of individ- 
uals is a clumsy, even dangerous, tool. Regarded as the 
thoughts of responsible administrative officials this is all 
very sensible. 

But the total meaning of the statement, it should be 
noted, is that the pattern of labor provisions should be 
almost entirely different from what it is. In strictly ad- 
ministrative terms the question which it raises is whether 
the procedures of the NRA are adapted to the approxi- 
mation of the objectives stated. 

Many officials are hopeful that the oppressive and ir- 
ritating character of the present provisions has served to 
break down the separatism of the code-making process, 
to an extent where simplification and standardization can 
be put in motion on a voluntary basis. Taken up piece- 
meal, code by code, many situations are without doubt 
capable of Improvement. The general situation is not, 
however, capable of rapid rectification. 

Elimination of weaknesses on a large scale sounds 
more feasible than It actually is. In practice, vested rights 
are soon claimed 5 amendments on a particular issue are 
not freely offered if there is fear that such a proposal will 
open up consideration of other aspects of the code. The 
mills of a huge organization in which pressure groups 
must be consulted at every turn grind slow, whether or 
not they grind exceeding fine. Moreover, were labor 
provisions opened up for general re-examination, even 
with plans for simplification and standardization In hand. 
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the situation might well explode into bits of contrary 
opinion and interest. 

The well-intentioned plans of NRA officials for ad- 
ministrative improvement are backed by little definitive 
ability to change the situation materially in any reason- 
ably short span of time. What they preside over is law 
applying to a large number of delicate and unstable em- 
ployer-employee situations. The NRA’ can cause any or 
all of these situations to collapse. But it has small power 
to move rapidly toward bringing them into line with gen- 
eral dictates of administrative efficacy, no matter what 
the degree of good will applied. This is of course on the 
assumption that wide and general use will not be made 
of authoritative power to change the terms of codes by 
executive fiat — a reasonable assumption in view both 
of past NRA history and of the political risks involved. 

To the poor prospects of moving rapidly in the direc- 
tion of simplicity under existing procedures need to be 
brought certain elements of administrative experience 
which were discussed at length in Chapters VUI and IX. 
There is sufficient evidence to permit confident assertion 
that code agencies, except in exceptional cases, are un- 
likely to provide impartial and efficient administration of 
labor rules. Nor is the NRA now equipped to provide 
such administration. Administrative implementation in- 
volves the necessity of inspection and policing. For even 
a much simpler body of rules than those existing, this 
would involve a great expansion of federal organization, 
unless state governments were to take over the duties. In 
the making of any plans for the future of federal labor 
law the question of how far the government wishes to 
go in new administrative paths will be an important con- 
sideration. 
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The long run is the time span in which one must con- 
sider the really fundamental questions. The hope for im- 
provement in the long run is the principal hope that now 
remains. In long-run terms, it is possible to entertain a 
reasonable anticipation of considerable improvements, 
measured from the present unsatisfactory situation. Un- 
less under a new set of standards and procedures, the 
prospects would depend very much upon personalities. 
Intelligence and energy, working through reformed pro- 
cedures, could make some progress. But it would be 
equally possible and much easier, rather than to move 
toward simplicity, to introduce greater complexity 
through the multiplication of exemptions. In any case, 
when the long-time view is introduced into the picture, 
such procedures as the NRA has used offer a very bad 
choice of means for effecting a permanent system of 
labor legislation. Yet as a going concern the NRA might, 
unless thought is taken, be permitted to project its pat- 
tern indefinitely into the future. It becomes necessary 
therefore to state clearly what the issues of public policy 
are. 

ISSUES OF PUBLIC POLICY 

The NRA has produced an elaborate body of wage 
and hour legislation under the codes. But the govern- 
ment has developed no permanent policy on wage and 
hour legislation. A government bureau (acting of course 
within its emergency commission) continues to make and 
remake the body of such law. This is a very anomalous 
situation, and not one which ought to be continued very 
far into the future. 

The origins of this situation of course lie in the 
exigencies of the spring of 1933. The development of 
code law reflected the purpose to spread available work 
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and to halt what was regarded as a ^‘^destructive^^ disin- 
tegration of the wage structure. The manner in which 
this situation was met through the procedures of the 
NRA does not commend itself either as a careful read- 
justment of economic relationships in the interests of 
recovery nor as a system of protective labor legislation 
to be permanently maintained. What now stands upon 
the books is a body of rules which, as has been demon- 
strated, is unsatisfactory technically as law, incapable 
of effective administration, and unoriented as to economic 
policy. 

The precise problem now before the country is that of 
establishing a permanent federal policy on labor legisla- 
tion. This involves Congressional determination of the 
areas of control within which it is thought appropriate for 
the federal government to operate. The problem presents 
itself in a series of more specific issues. 

The first issue is whether the United States govern- 
ment proposes to maintain a system of minimum wage 
legislation. The second is whether it proposes to regulate 
the whole wage structure by rules covering higher than 
minimum wage rates. The third is whether it proposes 
to engage in those detailed forms of regulation now rep- 
resented by the so-called ‘^‘special clauses” of codes, 
covering such detailed matters as methods of wage pay- 
ment and classification of employees. The fourth is 
whether it proposes to engage in a permanent program of 
limitation of hours of work. The fifth is what the policy 
shall be toward collective bargaining.® 

It is within the limited area of the reasonably feasible 
that the questions of principle have to be decided. No 
single and simple set of criteria is available to guide de- 

^ Problems relating to industrial relations and collective bargaining are 
discussed in Chap, XIX. 
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cision. Each item in a proposed program can be examined 
according to strictly economic analysis, with reference to 
the effects upon the creation and distribution of wealth. 
Each can be examined with reference to whether it falls 
within responsibilities which the federal government 
ought to assume for protecting citizens in their capacity 
as wage earners. Each can be examined with reference to 
the changes which it will entail in the characteristic scope 
of the operations of the federal government. There is no 
wholly common denominator between these economic, 
ethical, and political questions. The considerations differ 
in qualitative character, and cannot be accurately weighed 
against one another in quantitative terms. No easy road 
therefore exists to the goal of definite public policy. 

What is insisted upon here is that the issues, as pre- 
sented above, have not been faced in the United States. 
Action has taken place on an emergency basis. But, in 
terms of permanent policy, the issues have not been the 
subject of public discussion. They have not engaged the 
serious attention of Congress. They have not been seri- 
ously canvassed at the NRA. They represent issues of 
public policy for which there exists no appropriate ave- 
nue of determination except legislative action. 

In view of the uncanvassed state of the issues, it would 
be presumptuous, not to say foolhardy, to attempt to out- 
line here a program of labor legislation for the United 
States. Such an attempt would also go far beyond the 
defined scope of the present volume. But the issues have 
to be brought into focus in order to give exact statement 
of the considerations bearing upon the future of the 
NRA. 

In a canvassing of the issues of public policy, the NRA 
can contribute a mass of factual information upon labor 
conditions. The importance of this is very great. It can 
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also contribute a variegated body of experience concern- 
ing the attempt to apply many types of control under di- 
verse circumstances. Less than justice would be done 
were it not also stated here that under the labor pro- 
visions many things have been done in detail which may 
be considered highly desirable from the point of view 
of a social interest in the welfare of workers. Moreover 
there has been a striking educational process at work 
covering the facts and problems of working conditions 
and constituting a preparation for the crystallization of 
national policy. And finally, in various detailed situa- 
tions, there have emerged constructive patterns of action 
which illustrate feasible lines of development, so that 
choices of policy are now possible in the light of some- 
what tested concrete proposals. 

Whatever education and experience the NRA may 
contribute to future guidance, there remains the neces- 
sity, however, of saying that it does not, as now consti- 
tuted, provide a legislative policy nor a pattern of labor 
provisions appropriate for future maintenance and de- 
velopment. And, whatever items of permanent policy are 
decided upon, if any, the NRA and code agencies, as now 
constituted, are not to be recommended as an appropriate 
administrative system. 

A danger exists that the present pattern of labor rules 
and the present procedure for making them will harden 
into permanent form merely through Congressional in- 
ertia. It would be much easier to let the NRA take its 
course than to come to a decision on the questions of 
principle involved and to adjust action thereto. If the 
former were to happen, as has been pointed out, some 
technical improvement of code provisions would be pos- 
sible, with correlative easing of the administrative diffi- 
culties. This is merely a possibility, not a certainty. Mean- 
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time, the government would continue indefinitely to pro- 
vide the country with the unedifying spectacle of a mass 
of federal law as honored in the breach as in the ob- 
servance. The most pressing need is to root out unsatis- 
factory forms of labor law and ways of making such law 
before they become set in fixed patterns, simultaneously 
with the introduction of such forms and means as are de- 
termined upon in line with the dictates of permanent 
policy. 

In strictly practical terms the process will not be easy 
or pleasant, either economically or politically. Business 
activities have been adjusted to the present rules, where 
operati^^e, and vested interests have been created therein. 
The interested parties, both labor and business, are or- 
ganized and articulate. But they are unlikely to become 
less so as time goes on. 

One consideration now seems most paralyzing to con- 
structive action concerning the future of the code labor 
provisions. This is the fear — entertained by many of- 
ficials, workers, and others, including business men — 
that abandonment, or even essential change, of NRA 
powers over the making and administration of labor rules 
would disturb business operations, precipitate a collapse 
of wages, and undo the work spreading which has been 
accomplished. Fear of change, not approval of the s talus 
quo of labor provisions, is the most conservative influ- 
ence in the situation. This is not an entirely idle fear, 
though opinions may reasonably differ concerning the 
degree of disturbance entailed. In any case, if the fear 
Is permitted to estop constructive action, it serves merely 
as the easy defense for failure of ingenuity. The exact 
problem before Congress is that of defining a policy on 
labor legislation and following it with the minimum of 
disturbance. 
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The difficulties of effecting the change are made much 
greater by the organic character of codes, in which are 
comprehended not only the complex of labor rules, but 
also the trade practice rules and forms of collective mar- 
ket control. It is highly improbable that appropriate 
policy can be applied to these several matters through the 
present procedures of the NRA and the present devices 
of the code system. The particular problem to which 
legislative ingenuity would need to be applied, after the 
determination of policy, would be that of salvage and 
administrative reconstruction. 

If the government decides to embark upon a perma- 
nent program of legislation on wages or hours or both, 
highly technical questions will arise in connection with 
the delimitation of scope and the devising of appropriate 
administrative organization. While it is desirable that 
the rules of law be as simple and as uniformly applicable 
as possible, there is little possibility of devising rules with 
operative significance, on minimum wages for example, 
which could be applied with complete uniformity on a 
national scale without excessively disturbing economic 
consequences. Carrying out a national policy on labor 
legislation would therefore undoubtedly require exten- 
sive delegation of quasi-legislative powers to administra- 
tive agencies. .This fact emphasizes the necessity that 
Congress utilize the most competent technical advice, 
both in stating the principles to guide administrative ac- 
tion, and in devising forms of organization and procedure 
which would guarantee continuity of policy and impartial 
administration. There is no dearth of experience in this 
country of bringing technical competence to bear upon 
the framing of legislation, nor in devising the means for 
performing complex administrative functions. No one in 
the government has yet, however, initiated the essential 
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preliminary moves in any form that is currently helpful 
in providing a new approach to the problems at issue. 

Since any permanent program of labor legislation, if 
initiated, would presumably center on the maintenance 
of minimum standards and continuity of livelihood, its 
relationship, in principle and in administration, with other 
possible legislation covering social insurance and indus- 
trial relations would need to be carefully worked out. 
Conversely such a program would have no generic rela- 
tionship with further legislation and administrative 
agencies concerned with genera] trade practices. It can of 
course be expected that special legislation on labor stand- 
ards and trade practices would be closely related in the 
case of industries which for special reasons the govern- 
ment decided to place under close federal regulation. In 
any case the consideration of a permanent program of 
federal labor legislation cannot properly be subordinated 
to the fact that the NRA is operating as a going concern 
in the field. 
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THE NRA AND INDUSTRIAL RELATIONS 




CHAPTER XVI 


THE GOAL OF “UNITED ACTION” 

It would be imputing to the framers of the NIRA and 
to the enacting Congress more logical consistency than 
they themselves would claim, to find in the Recovery 
Act the outlines of a clearly conceived labor policy or 
of a theory of industrial relations. Like most of our so- 
cial-economic legislation, the NIRA was the product of 
improvisation and compi-omise. Moreover the act was 
an emergency measure, hammered out in a rush, and 
intended to get immediate results.' Nevertheless the la- 
bor provisions of the act present a more or less coherent 
system centering around several major ideas. 

The new federal labor policy which the National In- 
dustrial Recovery Act outlined as essential for the 
achievement of its twofold objective of recovery and re- 
construction rests on three major principles: (i) The 
establishment of minimum vrages, maximum hours, and 
good working conditions as standards of ‘^‘fair competi- 
tion”; (2) the creation of legal safeguards for labor or- 
ganization and collective bargaining; and (3) the main- 
tenance of industrial peace or what is termed, in the 
declaration of public policy, “the united action of labor 
and management.” 

In Part III we discussed the code provisions on wages, 
hours, and other working conditions as related to the 
purposes of the act. In this section of our study, we are 
concerned primarily with the other aspects of labor policy, 
namely collective bargaining, labor organization, and 
labor-management relations. 

’ For the background of the NIRA see Chap. I. 
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The major question which this part of our study posits 
is: What influence has the effectuation of the Recovery 
Act had upon employer-employee relations in American 
industry? This query resolves itself into two parts: (i) 
What was the NIRA — the Recovery Act — ^intended to 
accomplish? (2) What did the NRA — the machinery 
for administering the act — actually accomplish? Whether 
what was intended or what was done helped or hindered 
the process of recovery is of incidental importance from 
our point of view. What interests us here is the extent 
to which the work of the NRA in trying to put into 
effect the labor policies of the NIRA has tended to re- 
shape American labor relations, and the significance of 
the changes which it has wrought in the status of labor. 

In other words, the emphasis in this section is not so 
much on recovery as on reconstruction. A change in the 
character of industrial relations will no doubt, indirectly 
and in the long run, influence wage rates and working 
hours. But the influence is environmental, and operates 
through a shift in the balance of bargaining power. True, 
we cannot leave the recovery problem entirely out of ac- 
count. Any policies intended to strengthen labor’s bar- 
gaining power, while a campaign for re-employment is 
on, must react on the results of that campaign. But the 
fact remains that the controversies aroused by the at- 
tempt to carry out the labor policies of the NRA have 
been animated by fears and hopes, not of what was tem- 
porary in character, but of deep and lasting changes, in- 
tended to reconstruct the economic and legal foundations 
of industrial relations in the United States. 

UNITED ACTION AND COLLECTIVE BARGAINING 

The Recovery Act was based on the theory that the 
quickest and surest way of recovery from the depression 
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was to increase mass purchasing power by raising wage 
rates. It was further assumeci that to shorten the work 
week, W'hile increasing wages, would stimulate re-em- 
ployment. It was also thought that prosperity based on 
higher wages and shorter hours would be an enduring 
prosperity. At this point, as at many others, the objective 
of recovery merged with that of reconstruction. 

For the success of such a program, the “united action 
of labor and management” W'as desirable. If employers 
and employees could get together and settle amicably 
issues of wages and hours, there would be little or no 
danger of strikes, lockouts, or other drags upon re-em- 
ployment. “United action” was thus necessary to help 
put men back to work and to keep them there, once re- 
employed. As for its wider implications, “united action” 
was a sine qua non for the reconstruction of the economic 
order. 

But the sponsors of the Recovery Act were aware that, 
against the background of industrial relations in the 
United States, “united action” was hindered by tradi- 
tional biases and fears on the part of both employers and 
employees, and by radically divergent views on the issues 
raised by the organized labor movement. It was there- 
fore declared to be the policy of Congress “to induce and 
maintain united action of labor and management under 
adequate governmental sanctions and supervision^* If 
this meant anything, it meant that the government was 
to become an arbiter in matters of labor policy and was to 
promote methods and patterns of industrial relations 
which it regarded as sound bases for “united action.” 

The method which the act indicated as a basis for in- 
dustrial relations was that of collective bargaining. “ Few 

® Conclusions based on a study of Congressional hearin'js and debates. 
For further discussiouj see pp. 423-^4. 
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express statements were made by the authors of the 
NIRA or by Congress on the relation of collective bar- 
gaining to the purposes of the act. But in the light of the 
discussions which accompanied the passage of the act and 
of current ideas on the subject, the main considerations 
in the matter were fairly clear. Collective bargaining, by 
promoting greater equality of bargaining power, would 
presumably enable workers to secure higher wage rates 
than if they bargained individually. As the government 
seemingly was not ready to engage in fixing wage sched- 
ules for all occupations and trades,^ the codes could be 
expected to augment the wages of unskilled workers 
earning the lowest rates of pay. But even assuming that 
codes of fair competition were expected to set forth mini- 
mum wage scales for semi-skilled and skilled workers, it 
was arguable that these groups of workers would be able 
to secure better conditions if they were organized for 
collective bargaining. than if they were not. 

But if collective bargaining could be regarded as a 
means of effectuating the purposes of the NIRA with 
reference to wages and working conditions, was it also 
likely to promote the united action of labor and manage- 
ment? To this question many have answered with a de- 
cisive ^^no.^^ It has been argued that the insertion in the 
Recovery Act of Section 7(a) with its guarantee of the 
right to organize and bargain collectively was bound to 
encourage among trade unions a state of mind conducive 
to strikes. It was bound also to antagonize employers and 
thus, instead of inducing peace, accentuate the elements 
of conflict in industrial relations. From this point of view, 
the guarantee of collective bargaining in the NIRA was 
an ill-considered effort at reconstruction which was in 
contradiction to the aims of recovery. For to the extent 

® This is evident from Section 7(c) of the NIRA. See p. 421. 
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to which Section 7(a) was calculated to stir up labor 
disputes, it could not but operate against the success of 
re-employment. It is further argued from the same point 
of view that it would have been wiser to postpone such 
reconstructive experiments and to limit the contents of 
the act to such provisions alone as were likely to stimu- 
late immediate re-employment. 

The point of view just outlined seems untenable for 
two main reasons. In the first place, it draws a line be- 
tween recovery and reconstruction much too sharp to be 
altogether in accord with the spirit of the NIRA. The 
two objectives are merged, not only in the labor provi- 
sions of the act, but also in the provisions affecting fair 
trade practices. The concept of “fair competition,” the 
suspension of the anti-trust laws, and the idea of estab- 
lishing codes for the self-regulation of industry are pre- 
sumably steps towards a new and “reformed” industrial 
set-up; they are measures with long-range implications 
and purposes. There is just as large, if not a larger, ele- 
ment of reconstruction in these provisions of the act as 
in Section 7(a). 

Second, and more to the point, had the Recovery Act 
been passed without some such guarantee of rights as is 
contained in Section 7(a), it would probably have be- 
come a source of increasing labor unrest. The promises 
of the New Deal had created a tense, fervent, and 
expectant state of mind among American wage earners. 
In view' of the special encouragement given in the act 
to self-organization by employers, all labor, and espe- 
cially organized labor, would have been put into an ugly, 
resentful mood, if not given equivalent rights and op- 
portunities. Thus, even assuming that it would have been 
politically possible to pass the NIRA without its provi- 
sions on collective bargaining, to do so would soon have 
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proved a boomerang for the cause of “united action” and 
industrial peace. 

Politically and logically, the three labor objectives of 
the NIRA — the raising of wage rates and working stand- 
ards 5 the guarantee of the right to organize and bargain 
collectively; and the promotion of united action in labor- 
management relations — were all of a piece and interde- 
pendent. Whatever one thinks of the validity of these 
objectives for recovery or reconstruction, one must rec- 
ognize their logical connection in analyzing the develop- 
ments to which they gave rise. 

PROVISIONS FOR IMPLEMENTATION 

Although the Recovery Act was largely an enabling 
act, it laid down several provisions which bear upon the 
specific implementation of its general labor principles. 
From this point of view three sections of the act are of 
special importance — Section 3, Section 4(a), and Sec- 
tion 7. 

Section 3 of the NIRA is a new extension and applica- 
tion of the method of protective labor legislation. Under 
Section 3(a), the President of the United States is em- 
powered to approve a code of fair competition upon the 
application of “one or more trade or industrial associa- 
tions or groups”; provided, that “the President may, as a 
condition of his approval of any such code, impose such 
conditions ... for the protection of consumers, competi- 
tors, emfloyeesy and others ... as the President in his dis- 
cretion deems necessary to effectuate the policy herein 
declared.” Under Section 3 (b), after approval by the 
President, the provisions of such code, including the labor 
provisions, “shall be the standards of fair competition for 
such trade or industry or subdivision thereof,” and any 
violation of such standard shall be deemed an “unfair 
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method of competition” within the meaning of the Fed- 
eral Trade Commission Act. Further, Section 3(d) sets 
forth specified conditions* under which the President, 
“after such public notice or hearing as he shall specify,” 
is authorized to “prescribe and approve” codes of fair 
competition, these to have the same effect as a code ap- 
proved under Section 3(a). 

Taken in its entirety, Section 3 is conceived without 
reference to the form of bargaining, collective or individ- 
ual, which may help to determine the labor standards of 
an industry. It invests the President with power to im- 
pose on all employers in an industry potentially subject 
to a code specific labor standards regarded as essential to 
fair competition. For although the employers have the 
right to draft their own proposals for submission to the 
President, the President may insist upon the inclusion of 
any standards deemed necessary to protect the employ- 
ees. When prescribing a code, the President enjoys the 
same discretionary powers. In brief. Section 3 implies 
that the executive branch of the government, guided by 
its concern for the public interest, will establish requisite 
labor standards, without regard to the kind of bargain- 
ing which prevails between employers and employees. 

A method for implementing collective bargaining is 
first introduced in Section 4(a) of the NIRA. This sec- 
tion authorizes the President to “enter into agreements 
with, and to approve voluntary agreements between and 
among, persons engaged in a trade or industry, labor 
organizations^ and trade or industrial organizations, as- 
sociations, or groups, relating to any trade or industry, 

^ “Upon his own motion,” “if complaint is made to the President that 
abuses inimical to the public interest and contrary to the policy herein 
declared are prevalent in any trade or industry or subdivision thereof,” or 
“if no code of fair competition therefor has been approved by the Presi- 
dent.” 
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if in his judgment such agreements will aid in effectuat- 
ing the policy of this title.^^ . . . Under the authority of 
this section, the President has the power to approve labor 
provisions mutually agreed to between labor organiza- 
tions and employers. In other words, a voluntary col- 
lective bargain, if approved by the President, would en- 
joy the sanctions of the act. This presupposes circum- 
stances under which it might be more desirable to deter- 
mine labor standards by collective bargaining than by 
the ordinary procedures of code making. 

The most comprehensive implementation of the policy 
of the NIRA is contained in Section 7. The now famous 
clause (a) of Section 7 contains the provisions which be- 
came during 1933-35 the center of so much controversy. 
According to this clause, every ^^code of fair competition, 
agreement, and license approved, prescribed, or issued 
under this title^’ must contain the following provisions: 

(1) That employees shall have the right to organize and 
bargain collectively through representatives of their own choos- 
ing, and shall be free from the interference, restraint, or coercion 
of employers of labor, or their agents, in the designation of such 
representatives or in self-organization or in other concerted 
activities for the purpose of collective bargaining or other mutual 
aid or protection; 

(2) That no employee and no one seeking employment shall 
be required as a condition of employment to join any company 
union or to refrain from joining, organizing, or assisting a labor 
organization of his own choosing; and 

(3) That employers shall comply with the maximum hours 
of labor, minimum rates of pay, and other conditions of em- 
ployment approved or prescribed by the President. 

Clause (b) of Section 7, which has attracted less atten- 
tion, but which has been put to considerable use under the 
, construction and bituminous coal codes, defines a fairly 
specific procedure for applying methods of collective 
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bargaining to the determination of labor standards. Un- 
der this clause, the President is instructed to afford, “so 
far as practicable . . . every opportunity to employers 
and employees in any trade or industry or subdivision 
thereof with respect to which the conditions referred to 
in clauses (i) and (2) of sub-section (a) prevail, to es- 
tablish by mutual agreement, the standards as to the 
maximum hours of labor, minimum rates of pay, and 
such other conditions of employment as may be necessary 
. . . to effectuate the policy of this title.” The standards 
established in such agreements, “when approved by the 
President,” shall have “the same effect as a code of fair 
competition approved by the President under sub-section 
(a) of Section 3.” 

Clause (c) of Section 7 is in some ways an elaboration 
of the method specified in Section 3(d), except that it 
is limited to exceptional situations in which labor stand- 
ards alone have to be imposed, presumably upon a re- 
calcitrant industry which refuses to subject itself to a 
code. Under this clause, when no mutual agreement has 
been approved by the President, “he may investigate the 
labor practices, policies, wages, hours of labor, and con- 
ditions of employment in such trade or industry or sub- 
division thereof.” Upon the basis of these investigations 
and after such hearings as he finds advisable, the Presi- 
dent is authorized “to prescribe a limited code of fair 
competition fixing such maximum hours of labor, mini- 
mum rates of pay, and other conditions of employment 
... as he finds to be necessary to effectuate the policy of 
this title.” Such a limited code of labor provisions “shall 
have the same effect as a code of fair competition.” In 
establishing labor standards pursuant to this procedure, 
the President “may differentiate according to experi- 
ence and skill of the employees affected and according to 
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the locality of employment j but no attempt shall be 
made to introduce any classification according to the 
nature of the work involved which might tend to set 
a maximum as well as a minimum wage.” 

In brief, Section 7(a) creates rights for employees 
and obligations for employers, that is, sets forth the legal 
conditions under which collective bargaining and “united 
action of labor and management” will become possible. 
Section 7(b) defines as an alternative to code making, 
a procedure whereby labor standards may be established 
by collective bargaining, and supplies a method for con- 
veying statutory sanction to the terms of a collective 
labor contract. Section 7(c), finally, outlines a procedure 
whereby the President may, if necessary, impose labor 
standards of fair competition on industries and trades 
where no standards would otherwise be established. 

To sum up, there are three methods by which the' 
NIRA proposed to implement the objective of “united 
action of labor and management.” ( i ) the government is 
empowered to prescribe or impose, through code-making 
procedure, the labor provisions which shall constitute 
standards of fair competition. (2), legal conditions are 
created such that workers may be free to organize for 
collective bargaining through representatives of their- 
own choosing without “interference, coercion and re- 
straint” on the part of their employers. (3), provision 
is made for the establishment of labor standards, when 
convenient and practicable, by direct collective bargain- 
ing rather than by code-making procedure. Basically, 
although the act provides for the immediate determina- 
tion of labor standards with or without the assistance 
of collective bargaining, we may say that it has in view 
the potential establishment of collective bargaining re- 
lationships throughout codified industry. 
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THE FORM OF LABOR ORGANIZATION 

Assuming that the NIRA contemplates industrial re- 
lationships based on collective bargaining, what forms of 
labor organization, if any, did it point to? Two forms 
of labor organization had emerged in the United States 
by 1933 — the trade union and the company union. Did 
the act favor the one or the other? And if the act could 
be interpreted to favor trade unions, what attitude did 
it take on the forms and methods of unionism, such as 
the right to strike, the closed shop, industrial or craft 
unionism, and similar problems? 

It is easier to say what the act did not propose to ac- 
complish than to say what it did aim at positively along 
these lines. All that can be said on the basis of Congres- 
sional hearings, debates, and other evidence may be sum- 
marized in the following propositions: 

First, the act does not require workers to belong to 
trade unions or to any other form of labor organization. 
All the act confers upon workers is freedom to j oin, or- 
ganize, and assist labor organizations if they so desire. 
At the same time, the act restrains employers from in- 
terfering with such freedom. 

Second, the act does not require the compulsory sub- 
stitution of collective for individual bargaining. Workers 
may organize and bargain collectively with their employ- 
ers. The act probably invalidates an individual contract 
calling for lower wages and longer hours than those set 
forth in a code. But the same principle would apply to a 
collective contract calling for less favorable labor condi- 
tions than those laid down in a code. 

Third, the act does not outlaw the company union as 
such. All that it says on the subject is that no employer 
may require membership in a company union as a condi- 
tion of employment. 
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Fourth, the act does not make the trade union the 
exclusive instrumentality for collective bargaining. No 
doubt it was the intent of Congress to make the way 
easier for trade unions and harder for company unions. 
But nothing was put in the act to justify claims by trade 
unions to be the exclusive spokesmen of the workers. 

These are negative statements. But the act contains no 
more than that. It left the task of determining the form, 
methods, and agencies of collective bargaining to the ad- 
ministrative agencies which were to make the act a living 
thing. 



CHAPTER XVII 


COLLECTIVE BARGAINING UNDER THE 
CODES 

It was to be expected that the application of the NIRA 
would give rise to a struggle between employers and 
employees for the interpretation of its labor provisions 
and for the determination of the specific labor standards 
to be established in codes. What the NRA tried to do 
and actually did, must thus be viewed not only in the 
light of the intent of the act, but also against the back- 
ground of contending forces. 

In Part III, the work of the NRA in formulating 
code labor provisions during 1933-34 was surveyed. 
These provisions represent, in a way, the major part of 
the NRA’s performance in relation to labor. On the basis 
of that survey, conclusions were drawni as to the changes 
wrought in the wage and hour structure of American 
industry, and in the competitive interrelations of vari- 
ous industries as affected by labor standards. In Part VI 
an analysis is also made of the effects of code wage and 
hour provisions on cost-price relationships and their in- 
fluence on the drive towards recovery. 

In the present section, we intend to review the NRA’s 
performance in applying the provisions of the NIRA 
which bear on collective bargaining and on industrial 
relations. In considering this problem we must remem- 
ber that the NRA acted in a threefold capacity: (i) it 
was a code-making mechanism j (2) it was an administra- 
tive agency supervising the administration and enforce- 
ment of codes; and (3) it assumed the task of interpret- 
ing the provisions of the act and of the codes. 
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As the NRA performed, or tried to perform, these 
three functions with regard to labor, three major ques- 
tions were raised. First, to what extent was collective 
bargaining actually applied in the making of codes, and 
what efFects did collective bargaining have on the char- 
acter of code labor provisions? Second, to what extent 
were methods of collective bargaining embodied in the 
machinery devised for administering and enforcing code 
labor provisions and for composing the controversies 
arising out of these provisions? And third, how did the 
NRA construe the intent and interpret the meaning of 
Section 7(a)? 

COLLECTIVE BARGAINING IN THE MAKING OF CODES 

Between June 16 , 1933 and March i, 1935, the NRA 
turned out 550 “basic^’ and 225 “supplementary” codes 
of fair competition applying to as many separate trades 
and industries. Our question in this chapter is: In what 
sense and to what extent can the labor provisions of these 
codes be said to have been the product of collective bar- 
gaining? How did the various procedures adopted in the 
making of different codes affect the results? 

For the purpose of our analysis, it is convenient to dis- 
tinguish between two main kinds of code-making pro- 
cedures: (i) the “normal,” based largely on the provi- 
sions in Section 3 of the Recovery Act 5^ and (2) the 
“special,” deriving its sanctions from Section 7 of the 
act.® These two procedures differed radically in so far 
as the labor provisions were concerned, and this fact 
must be clearly grasped for an understanding of the 
comparative results. 

^ See Chap. XVI, pp. 4.18-19. 

" See Chap. XVI, pp. 4.20-22. 
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Indirect Representative Bargaining 

When the NIRA was first enacted, many trade union- 
ists hoped that, before promulgating the labor standards 
of an industry, the NRA would request the employers 
and the employees engaged therein to confer and to 
execute a collective agreement. These trade unionists 
were soon disillusioned. During the very first day of the 
NRA, the Administrator ruled that it was not necessary 
for code labor standards proposed by employers in any 
industry to be the outcome of collective negotiations be- 
tween employers and organized employees. The privi- 
lege of formulating and presenting labor standards, in 
the first instance, was to be the exclusive prerogative of 
the employers. The factor determining approval, re- 
jection, or amendment by the NRA would be the spe- 
cific contents of the labor provisions, not the nature of 
their origin.^ 

In the “normal” code procedure, one of the factors 
determining the NRA’s action on particular codes was 
the advice rendered by the Labor Advisory Board. To 
each deputy or assistant administrator charged with the 
conduct of some particular code, the Labor Advisory 
Board assigned one or more advisers from its own tech- 
nical staff, supplemented as a rule by some trade union 
officer chosen for the occasion by the Board. These ad- 
visers participated in the negotiations preceding the pub- 
lic hearings, brought the labor point of view to the atten- 
tion of the deputy or assistant administrator, supplied 
the members of the Labor Board with data and evalua- 
tions for recommendations to the Administrator, stated 
labor’s case for or against specific code provisions at the 
public hearings, and took part in the negotiations which 
* See NRA Bulletin No. 2, p. 2. 
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followed public hearings and at which the final adjust- 
ments were made. In brief, the Labor Advisory Board 
worked on the assumption that it was its duty to express 
and protect labor interests throughout the progress of 
code-making negotiations between the employers and the 
government. This duty it sought to fulfill to the extent 
permitted by the NRA’s loose administrative procedures 
and by the speed of code making. 

The ability of the Labor Advisory Board to perform 
its functions was at all times conditioned by the fact that 
the NRA code-making process was a matter of higgling 
and haggling, of give and take, and of a continuous 
search for formulae of accommodation and compromise. 
Between the labor standards proposed by employers and 
the labor standards that the NRA might regard as de- 
sirable, there was ordinarily a considerable area for bar- 
gaining. During the course of negotiations within this 
area, the employers might threaten to withdraw their 
codej the government might threaten to impose a code 5 
organized labor might hint at the possibility of strikes 
unless the code came up to certain expectations. Within 
this area of bargaining, the Labor Advisory Board sought 
( I ) to influence the NRA to stand behind labor standards 
such as a 30-hour week, classified wage scales, elimina- 
tion as far as possible of regional wage differentials, 
generous minimum rates of pay, equal labor representa- 
tion on code authorities andj (2) to prevent the code 
labor provisions finally drafted from falling too far in 
the direction of proposals favored by the employers, such 
as excessive averaging of the maximum work week, lib- 
eral exceptions and exemptions, low basic minimum rates 
of pay, multiplication of regional differentials, and quali- 
fications of the right to collective bargaining. 

The composition of the Labor Advisory Board was 
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presumably such as to enable the Board to represent the 
interests of labor in the code-making process. Its mem- 
bership consisted of trade union officers and leaders^ or of 
persons believed to be in sympathy with the aims and 
methods of organized labor.® True, as code followed 
code, and as the issues of industrial relations became 
acute, there developed a widening gap between the A- F. 
of L. union leaders, on the one hand, and the chairman 
of the Board, on the other. Nevertheless, the Labor Ad- 
visory Board could be regarded as the spokesman within 
the NRA of the organized labor movement in the United 
States} and more narrowly, as the spokesman of the 
A. F. of L. and its affiliated unions. 

Whether or not the NRA’s normal process of code 
making, in which labor was represented by the Labor 
Advisory Board, constituted a method of establishing 
labor standards by true collective bargaining, has been 
a subject of much dispute.® The controversy resolves it- 
self to a considerable extent into a question of definitions. 
The NRA code-making procedure was certainly not col- 
lective bargaining in the sense in which the term has long 
been used by students of the labor movement and is 
understood today by trade unionists. Nor was the pro- 
cedure “collective bargaining” in the more general sense 
of the term} that is, a process of making collective agree- 
ments through direct negotiations between an employer 

* William Green, president of the American Federation of Laborj John 
Lewis, president of the United Mine Workers of America; George Berry, 
president of the Printing Pressmen’s Union; Sidney Hillman, president 
of the Amalgamated Clothing Workers of America, and others. 

® Such as Father Francis J. Haas and Dr. Leo Woiman, the chairman. 

* Dr. Woiman claimed that the procedure pursued by the NRA applied 

in spirit and in fact the principles of collective bargaining. William Green 
denied that labor participated directly in the drafting of code labor provi- 
sions. These points of view were put forth at the Code Authorities’ Con- 
ference in March 1934. See United States Mar. 16, 1934, Vol. 2, 

No. II (statements hv Dr. Woiman, p. 12, and by Mr. Green, p. 21). 
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or employers, on the one side, and some labor organiza- 
tion^ on the other. 

To coin a new term, the procedure which the NRA 
hammered out may be described as ^Hndirect refresenta- 
tive bargaining^ In accordance with this procedure, labor 
proposals are first formulated by organized employer 
groups j these proposals are then submitted to an ad- 
ministrative agency of the government 5 final standards 
are laid down after a process of higgling and haggling 
in which labor representatives, officially designated, try 
to influence the result by giving advice to and exerting 
pressure upon the official administrative agency which 
possesses the power of final decision. This procedure, 
clearly distinct from all accepted forms of collective bar- 
gaining, represents a novel departure in American in- 
dustrial relations. What we have, in eflFect, is a series of 
negotiations between employers and an administrative 
agency of the government. The subject matter of these 
negotiations is not a collective agreement between organ- 
ized labor and organized industry, but the terms of a 
covenant among employers alone. Once granted execu- 
tive approval and promulgated as a code, the terms of 
the covenant have binding force on all members of the 
industry or trade, regardless of individual failure to 
assent thereto. 

Direct Collective Bargaining 

In a handful of codes, the labor provisions were de- 
termined largely by direct collective bargaining between 
trade unions and employers. Two classes of such codes 
may be distinguished, although the lines of demarcation 
are not altogether distinct 5 (i) the regional agreements 
formally executed in accordance with Section 7(b) — ^for 
example, the Appalachian Agreement supplemental to 
the bituminous coal code, and the numerous area agree- 
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ments between building trades unions and employers, 
which- were supplemental to the construction code; and 
(2) codes whose labor provisions in whole or in part in- 
corporated terms of an agreement previously made be- 
tween a union and employers — such as the coat and suit, 
dress manufacturing, men’s clothing, legitimate theater, 
and a few other codes. 

For a clear understanding of what this procedure in- 
volved it will be -convenient to describe briefly the mak- 
ing of the agreements in the coal, building, and clothing 
industries. 

The Affalachian Agreement. No code in the history 
of the NRA gave rise to more struggle, more perplesd- 
ties, and more procedural crises than did the bituminous 
coal code. Bituminous coal was not only one of the 
chronically “sick industries”; it was also a house divided 
against itself on the score of industrial relations. In the 
Central Competitive Field (Illinois, Indiana, Michigan, 
etc.) collective bargaining between the coal operators and 
the United Mine Workers of America was a long-estab- 
lished and accepted fact. It was a fairly simple task, 
therefore, to incorporate into the code, without directly 
invoking Section 7(b), the labor standards already es- 
tablished by district agreements between the operators 
and the unions. But the United Mine Workers, despite 
a long and bitter struggle, had never been able before 
1933 to establish itself in the great Appalachian produc- 
ing district, where the operators were inspired by an 
intense anti-union feeling. It would have been impossi- 
ble, in view of the objectives of fair competition, to re- 
quire the Central Competitive Field producers to pay a 
trade union scale of wages, but to allow the Appalachian 
producers at the same time to pay a scale of wages in 
the determination of which collective bargaining had 
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no part. The problem then arose: Assuming that certain 
regional differentials would have to be written into the 
code, was it possible to reduce the extent of these dif- 
ferentials by prevailing upon the Appalachian operators 
to recognize the union and to enter into a collective 
agreement with it? 

The problem was solved in part thanks to the aston- 
ishingly successful organizational drive launched by the 
union in the Appalachian area as soon as Section 7(a) 
was enacted. Realizing that they were facing a fait ac- 
compli, the Appalachian operators finally agreed to deal 
with the union. On September 18, 1933, the U.M.W.A. 
and various groups of operators, proceeding In accord- 
ance with Section 7(b), negotiated what came to be 
known as the Appalachian Agreement. This was ap- 
proved by the President on September 21, 1933 ? 
renewed with certain modifications on March 29, 1934. 

As finally incorporated into the bituminous coal code, 
Schedule A set forth basic minimum wage rates per day 
and per hour by districts. For the Central Competitive 
districts. Schedule A set the wage rates already in force 
by virtue of pre-existing union contracts; for the Ap- 
palachian districts, Schedule A set the wage rates pro- 
vided for in the newly negotiated agreement/ 

There remained, however, a few major producing 
districts — for example, western Kentucky (District H) 
and Alabama, Georgia, and Southern Tennessee (Dis- 
trict J), which the union had failed to organize effec- 
tively. Its failure to do this was reflected in the regional 
differentials permitted by Schedule A.'^ Unable to exert 

’ It should be noted, however, that miners are ordinarily paid by ton- 
nage. It is a delicate problem in collective bargaining to adjust tonnage to 
daily or hourly rates. 

* For instance, the minimum rates per day for inside skilled labor were 
$5.00 for Illinois (District E) 5 $4.60 for Pennsylvania, Ohio, Michigan 
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direct pressure on employers in Districts H and J, the 
unioiij acting jointly with the operators who subscribed 
to the Appalachian Agreement, sought to move the NRA 
into action. On March 31, 1934 the NRA fell into line 
by promulgating amendments to Schedule A.^ At the 
same time, the maximum work week in all districts was 
shortened from 40 hours per week, or 8 hours per day, 
to 35 hours per week, or 7 hours per day. 

The amendment of March 3 1 aroused violent protest 
on the part of the operators in the non-unionized dis- 
tricts, Their protest was successful to the point of induc- 
ing the NRA to amend the wage schedule on April 22, 
1934 in their favor.^^ However, still angered at what 
they regarded as a plot of the union and the union op- 
erators to force higher labor costs upon them, the western 
Kentucky mine owners initiated proceedings to restrain 
the NRA from enforcing the new wage schedules. These 
proceedings had not yet, by March 1935, reached the 
United States Supreme Court. 

Area agreements in the building trade. The difficulties 
in formulating the construction code^^ were similar to 
those of the bituminous coal code; the industry was a 
house divided against itself on the score of industrial 
relations. In one section of the industry, the building 

lower peninsula, West Virginia panhandle (District A) 5 $4.20 for south- 
ern West Virginia, eastern Kentucky, West Virginia upper Potomac, 
Maryland, Virginia, northern Tennessee (District C) 5 $4.00 for District 
H; and $3.00 for District J. 

®In District A the rate was raised to $5.00 uniform with Illinois 5 in 
District C the rate went up to $4.60; most important was the fixing of a 
uniform rate of $4.60 for Districts H and J. 

^®The rate in District C remained fixed at $4.60 j the western Kentucky 
minimum was set at the same level 5 in District J the minimum was al- 
lowed to drop back to $3.80, except for certain counties in Tennessee (set 
apart as District J-i) where $4.24 was prescribed. 

A full story of the making of the code may be found in Reform of 
the Proceedings of the 28th Annual Convention of the Building Trades 
Depart7nent^ A, F. of L.y pp. 58-82 (San Francisco, October 1934) . 
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trades, the unions were powerful, the employers accus- 
tomed to bargaining collectively, and the closed shop a 
recognized custom. The other section of the industry, 
heavy “open” construction, was largely non-unionized 
and the employers were among the most ardent “open 
shoppers.” 

To prevent the non-union employers in the industry 
from “capturing” the code-making and the code-admin- 
istering machinery, the building trade unions formulated 
a series of demands; namely, that separate codes be 
drafted for the building trades and for the open con- 
struction divisions of the industry, that the code prescribe 
not only minimum wage rates for unskilled labor but also 
classified wage schedules for semi-skilled and skilled oc- 
cupations, and that organized labor be granted adequate 
representation on the basic code authority. Although the 
unions were not strong enough to gain their demands, 
they were able to delay the promulgation of the code 
for months and obtained in the end important conces- 
sions. 

As finally approved on January 31, 1934, the con- 
struction code was a patch- work of compromises, (i), 
The provisions of the code were to apply to the industry 
as a whole but the various divisions of the industry — 
for example, elevator manufacturing, railway construc- 
tion, road building, plumbing installation, plastering — 
were permitted to organize divisional code authorities 
and to govern themselves separately by specific provi- 
sions which were to have precedence over the general 
code provisions in case of conflict. Thus, although one 
code governed the entire industry, the trade unions were 
safeguarded against the danger that their systems of 
collective bargaining would be upset in the event that 
the employers in the non-unionized section of the in- 
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dustry gained control over the basic code authority. (2) 
Membership on the construction code authority, the 
basic authority, was to be confined to representatives of 
enumerated employer organizations which sponsored the 
code. But no such restrictions were laid down for mem- 
bership in the divisional code authorities, leaving the 
door open for labor representation in some of the build- 
ing trades where the unions were most firmly estab- 
lished. Provision was made for the establishment of a 
National Construction Planning and Adjustment Board, 
vested with arbitrational powers over all disputes con- 
cerning wages, hours, and conditions of employment 
which were voluntarily submitted to it. The Board was 
to be constituted of 2 1 persons, ten of whom were to be 
selected by the Labor Advisory Board of the NRA from 
nominations by the constructio nlabor organizations, sub- 
ject to the approval of the Administrator. (3) A mini- 
mum wage rate of 40 cents per hour was fixed, but it 
was expressly laid down that this rate “shall not be con- 
strued as establishing a minimum rate of pay for other 
than common or unskilled labor” and “shall not be 
construed to authorize reductions in existing rates of 
pay.” A maximum work week of 40 hours was provided, 
though under certain conditions 48 hours might be au- 
thorized. 

The basic minima were to have force, however, only 
in the event that labor standards determined by mutual 
agreement between employers and employees were not 
applicable to the division and locality. The procedure 
for arriving at such mutual agreements, defined in Ar- 
ticle 3, Section i, of the code, was in essence the tech- 
nique by which the unions and employers in the 
building trades traditionally executed their collective 
agreements; that is, it provided for separate agreements 
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covering the performance of a single function such as 
bricklaying, plumbing, carpentry, electrical work, and 
so forth, within the limits of a single area — for example. 
New York City, Philadelphia, Detroit. Such area agree- 
ments, after approval by the President in accordance with 
Section 7(b) of the act, were to be binding as code labor 
standards upon all employers whether parties to the 
agreenient or not. To help in putting the area agreements 
into effect, the Administrator was instructed to establish 
for each division of the industry one or more boards au- 
thorized to investigate complaints of ^^unfair competi- 
tion’^ and to report to the Administrator with a view to 
enforcement. These boards were to have two employee 
representatives, two employer representatives, and an 
impartial chairman. 

, The building trades unions were not slow in taking 
advantage of Article 3, Section i, of the code. By Janu- 
ary 7, 1935, 213 such agreements had been submitted to 
the NRA, of which ten had already been approved by 
the President 3 the rest were slowly moving through the 
administrative machinery preliminary to approval.^^ As 
one might have expected, these proposed area agree- 
ments have been confined to the well-organized crafts 
within the building trades, such as masonry, painting, 
decorating, paper-hanging, and electrical work. They 
have also been confined in application to metropolitan 
areas such as New York, Philadelphia, Chicago, Denver, 
and St. Paul, where the unions are most powerful. In 
brief, Article 3, Section i, of the code has served to re- 
enforce the existing balance of power between capital 
and labor in the building trades. 

T he codes in the needle trades. Several of the needle 
trades codes exemplify the process of determining labor 

See NRA Release No. 951^, Jan. 7, 1935. 
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standards by collective bargaining through trade unions. 
The most important of these are the codes which apply 
to men’s clothing, the coat and suit trade, and (dress 
manufacturing. We shall consider here only the one 
mentioned last, which is typical of the entire group. 

The drafting of the dress manufacturing code was 
beset by difficulties. The industry has a complex system 
of producing and distributing its commodities, as ex- 
plained in the preface to the code. There are the jobbers 
and wholesalers who are concerned only with styles, 
with prices of piece goods, and with distribution; there 
are the inside manufacturers who make garments from 
their own materials on their own premises and sell di- 
rectly to retailers; there are the contractors, who complete 
the manufacture of garments cut on the premises of a 
jobber or manufacturer; and there are the sub-manufac- 
turers who produce directly for a jobber or a manufac- 
turer from materials and trimmings furnished by the 
latter. This complex organization, prior to the code, 
made for friction between employers and employees; 
the friction was accentuated by the unequal degree of 
unionization in Eastern and Western markets, and b>' the 
migration of shops from New' York City to the cheaper 
labor markets of small towns in New Jersey, Pennsyl- 
vania, and Connecticut. 

Perhaps the principal factor in forcing through the 
code in its final form was the series of strikes conducted 
by the International Ladies’ Garment Workers’ Union 
among the smaller non-union shops in New York City, 
Chicago, Cleveland, St. Louis, and elsewhere; and the 
extraordinary rapidity with which the union was able 
to organize the workers in the small towns in New 
Jersey, Pennsylvania, and Connecticut. Practically all of 
the strikes were successful. They ended, as a rule, in col- 
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lective agreements granting union recognition and setting 
a union scale of wages. Thanks to this success, the 
I. L. G. W. U. and the group of union manufacturers 
gained ascendency in the making of the code for the in- 
dustry. A five-day work week was established up to a 
maximum of 35 hours per week. Elaborate wage scales, 
classified by occupational groups, were set forth : two for 
the City of New York (low-priced and high-priced gar- 
ments) 5 two at lower levels for the eastern metropolitan 
area outside of New York City — ^that is, Philadelphia, 
Boston, and Baltimore j two also at lower levels for the 
eastern area outside of the principal markets — that is, 
the out of town labor markets 5 two at still lower levels 
for the western area — that is, all parts of the country 
other than New England, New York, Pennsylvania, 
New Jersey, Delaware, and Maryland. These wage 
scales established guaranteed minimum rates per hour or 
per week, regardless of whether compensation was on a 
time rate, piece-work rate, or other basis. 

The code authority was constituted on the manage- 
ment side largely of union manufacturers and provided 
for direct representation of labor by union representa- 
tives. The code authority was authorized, among other 
things, to issue NRA labels to be attached to manufac- 
tured garments, registration numbers for this purpose 
being assigned to the various manufacturers; to deter- 
mine the distinction between “high-priced” and ‘dow- 
priced” garments, a distinction bearing directly on wage 
scales; to obtain from employers periodic reports on 
wages, hours of labor, conditions of employment, 
and other matters of interest to the industry. 

Finally, the code sought to eliminate the major dif- 
ficulty which had prevented the union from enforcing 
uniform labor standards throughout the industry; name- 
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ly, the system whereby jobbers and manufacturers con- 
tracted out their work, in whole or in part, to contractors 
and sub-manufacturers, who underbid one another. All 
manufacturers and/or' jobbers, it was provided, “'who 
cause their garments to be made by contractors shall ad- 
here to the payment of rates for such production in an 
amount sufficient to pay the employees the wages and 
earnings provided in this code and in addition a reason- 
able payment to the contractors to cover overhead.” A 
number of other provisions gave the code authority 
power to regulate the relationships between manufac- 
turers and contractors so as to assure the maintenance of 
the code labor provisions in all shops. 

The Contrast in Results 

In the labor provisions of the codes we find marked 
differences, attributable in large part to the particular 
procedures followed in their formulation. We shall sum- 
marize briefly these differences in view of the light they 
throw on the relation of method to content. 

The outstanding feature of the “special” codes in 
which direct collective bargaining was followed is that 
they ordinarily prescribe, not only minimum wage rates 
for common labor but minimum wage scales by craft and 
other occupational groupings. This they do either di- 
rectly, as in the needle trades codes, or indirectly by 
means of regional agreements, in accordance with Sec- 
tion 7(b)- The “normal” codes, in contrast, provide, as 
a rule, basic minimum rates only. When such codes do 
concern themselves with workers who earn super-mini- 
mum wages, they usually recite some variation of the 
ambiguous “equitable adjustment” formula. The mini- 
mum rates in the “normal” codes are hedged in by differ- 
entials of all sorts — differentials by region, by sex, by 
type of product. Such differentials apparently bear but 
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little relation to variations in skill and productivity. They 
seemingly perpetuate the accidental and haphazard sys- 
tem of wage differentials which had grown up long be- 
fore the Recovery Act.“ True, the “special” procedure 
codes also contain regional differentials, but to a more 
moderate extent. These differentials reflect the variations 
of the union’s bargaining strength in different areas. 

Another important difference is that the “normal” 
procedure codes are full of possibilities for avoiding the 
minimum wage rates. They abound in clauses intended to 
exempt and except many labor groups; “apprentices,” 
“learners,” the “occupationally handicapped,” and so 
forth. The terms, as a rule, are loosely defined and am- 
biguous, thus removing much of the legal force which 
the minimum wage rates might otherwise exert. The 
“special” procedure codes, on the contrary, are largely 
free from provisions of this character. As a problem in 
administrative adjudication, it would be much easier to 
determine in the case of a “special procedure” code than 
in that of a “normal” one, whether or not the employer 
was complying with the code wage requirements. 

At first glance, the differences between the “special” 
and “normal” codes with respect to maximum hours do 
not appear to be important. The general run of “normal” 
codes provide for a 40-hour working weekj a number of 
the “special” codes dip down below this figure to 36 and 
even 35 hours per week. Examined more closely, how- 
ever, the differences swell out in magnitude. The maxi- 
mum length of the work week in the “special” codes is 
clearly defined; exceptions are rigidly restricted; no al- 
lowance is ordinarily made for averaging the maximum 
over a period of weeks or months. In the “normal” codes, 

“ See especially the regional differentials in the iron and steel, petroleum, 
paper, pulp, and the lumber codes. Compare Chap. XII. 
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on the contrary, it is extremely difficult, as a rule, to dis- 
cover just how long the maximum work week is supposed 
to be 3 exceptions and exemptions abound j seasonal and 
emergency variations are permitted ^ the maximum al- 
lows for averaging over a period of weeks and months. 
It would be a relatively simple problem to decide 
whether or not an employer subject to a ^^speciaP^ code 
was violating its provisions on hours; to determine that 
under the ^^normaP^ code provisions would call for com- 
plex and drawn out computations. 

Another important difference is in the provisions for 
labor representation on the code authority. True, not all 
the ^^special” codes expressly provide for labor repre- 
sentation on the code authority; for example, no such 
provisions are to be found in the construction or in the 
bituminous coal codes. But in the needle trade and the 
legitimate theater codes express provision is made for 
the representation of organized labor; either the trade 
union is named, as in the legitimate theater and in the 
coat and suit code, or the Labor Advisory Board is em- 
powered to name labor representatives, as in the men’s 
clothing code. In the ^ffiormaP’ codes, in contrast, with 
one or two exceptions, the code authority is set up so as 
not to allow for direct labor representation.’"'^ 

The contrast in labor provisions between the two main types of codes 
can best be illustrated by a detailed comparison of these provisions. In 
view of the limitations of space, we cannot here enter into such an analysis. 
We refer the reader to Pt. Ill, in which wa^^e and hour provisions are 
discussed, and to the various tables and charts which classify these 
provisions by industry groups. Briefly) we may also indicate that the 
‘‘special” codes form but a tiny portion of the NRA code total. Not 
over a score of codes may be said to have been formulated in accordance 
with the practice of direct collective bargaining. The more important of 
these codes are: men’s clothings coat and suit 5 dress manufacturings 
legitimate theater 5 bituminous coal (in part only) 5 construction (in part 
only) ; hosiery (in part) ; various printing trade codes (in part) ; a few 
other garment and textile and amusement trade codes. All others are 
the product of -what we have called the “normal” procedure. 
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Summary 

We have distinguished between two principal groups 
of codes so far as concerns the making of their labor pro- 
visions. The first group of codes contains labor provisions 
which were originally drafted by employers, without 
trade union participation, and then modified in the proc- 
ess of indirect bargaining under NRA auspices. The sec- 
ond group of codes contains labor provisions which re- 
sulted from direct bargaining between trade unions and 
employers, the contents of the bargain being submitted to 
the NRA for approval. The first group of codes we find 
in industries, which, prior to the NRA, had been unor- 
ganized on the labor side. The second group of codes is 
in industries where, prior to the NRA, trade unions were 
fairly well organized and where collective bargaining 
was an established tradition. 

It cannot be doubted that the Labor Advisory Board 
had a real voice, even if small, in determining labor 
standards in most, if not all, the “normal” NRA codes. 
On the whole, however, the LAB was ineffective. The 
theory of the NRA and its practice were in wide diver- 
gence on this point as on many others. The NRA was 
moved by the desire of pushing codes through the ad- 
ministrative mill as rapidly as possible. In the great ma- 
jority of codes, resistance by employers was a much more 
important factor to reckon with than the possible re- 
sistance of labor, and for obvious reasons. For a variety 
of causes which we need not here examine, the American 
trade unions, prior to the Recovery Act, had succeeded 
in organizing but small segments of industry: the build- 
ing trades, the printing trades, railroad transportation, 
the needle trades, various skilled occupations among the 
metal trades, and so forth. In short, despite the assistance 
of the Labor Advisory Board which scrupulously per- 
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formed the allotted task of advising, criticising, evaluat- 
ing, and protesting, the workers in most industries were 
unable to exert much direct pressure upon their employ- 
ers. For this reason they were also unable to exert much 
pressure upon the NRAj for the NRA was highly sensi- 
tive to outside forces. In other words, the continuous 
effort of the NRA to adjust itself to the balance of power 
in capital-labor relations reflected itself in the code labor 
provisions which were finally approved. In most cases, 
therefore, the Labor Advisory Board could not accom- 
plish much more than rendering advice and striking an 
attitude. True, the Board’s persistent intervention into 
the code-making process served to bring about many 
minor modifications of proposed labor provisions, and 
to establish limits beyond which the NRA could not yield 
without running the risk that organized labor might 
withdraw its co-operation in carrying out the objectives 
of the act. Only in the unionized industries was the 
Labor Advisory Board able to shape labor provisions and 
to reinforce collective bargaining in accordance with the 
desires of the labor groups j and even here, the Board’s 
capacity was at all times dependent upon the amount of 
direct pressure which the trade unions in these indus- 
tries were willing and able to exert against the employ- 
ers. 

So far, then, as concerned the making of code labor 
provisions, the NRA may be said to have accomplished 
four things. In the first place, it established a novel pro- 
cedure of “indirect representative bargaining” by which 
labor standards might be set. In most industries, this 
procedure changed somewhat the balance of bargaining 
power in favor of labor, though it would be difficult to 
argue that there was any approximate equality of bar- 
gaining power between the Labor Advisory Board and 
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the employers’ associations which submitted the various 
codes. 

Second, the NRx\ helped to give a new legal status 
to the collective bargain. Collective labor agreements, 
prior to the Recovery Act, were binding, if at all, upon 
the signatory parties alone. From the legal point of 
view, they had to be enforced by suits running in terms 
of the law of private contracts. Under the NRA, these 
contracts could now be incorporated into codes, either 
directly or as supplementary regional codes in accord- 
ance with Section 7(b). Thus the terms of the collective 
bargain could assume the force of law. They could be- 
come lawfully binding standards of fair competition 
which might be enforced against employers not signa- 
tory thereto. Their enforcement was no longer a matter 
of the law of private contracts alone, but also a matter 
of statute law. The government thus laid the founda- 
tions for the development of a new and special system 
of industrial law. 

Third, in a few industries where the trade unions had 
sufficient strength to profit by Section 7(a), the NRA 
was able to expand the area of trade union influence and 
to re-enforce the principle of direct collective bargaining. 

Fourth, by developing the “normal” and “special” 
technique for establishing labor standards, code by code, 
the NRA served as an administrative agency for the en- 
actment of protective labor legislation. 

COLLECTIVE BARGAINING ARRANGEMENTS IN CODE 
ADMINISTRATION 

In pursuing the code-making procedures described 
above, the NRA took important steps toward the poten- 
tial reshaping of American industrial relations. But these 
were first steps only. As is well known, industrial rela- 
tions depend not only on the existence of collective con- 
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tracts and on the manner of their making, but also on 
the methods used for composing and adjudicating the 
individual and collective grievances of the workers, 
whether covered by a collective agreement or not. In 
the United States, prior to the NRA, this phase of in- 
dustrial relations was less developed than in most other 
western countries, showing besides great variations from 
industry to industry. Some of the unionized industries, 
especially clothing, mining, transportation, and printing, 
had elaborate systems — local, regional, and national — 
for the adjustment of disputes arising under collective 
agreements. In a few other industries, where no collec- 
tive agreements were in force, employee representation 
plans, “company unions,” provided some means whereby 
the complaints of individual workers as well as the more 
general questions of shop life could be examined 
through joint conference machinery. By and large, how- 
ever, there was wanting in American industries an or- 
derly procedure for considering labor complaints or 
labor disputes; such matters were usually handled, as 
an incidental part of their daily tasks, by foremen, cor- 
porate officials, or managing owners. 

It was, therefore, of considerable importance for the 
future development of industrial relations in the United 
States whether or not the NRA would establish adequate 
machinery for administering the labor provisions of 
codes; and whether or not such machinery, if established, 
would be based upon any particular scheme of collective 
bargaining. During the first months of frantic code-mak- 
ing, the NRA did not seem much alive to this problem. 
Excepting the cotton textile and bituminous coal codes, 
none of the early codes expressly provided for a method 
of handling labor complaints or labor disputes based on 
the declared objective of “united action” between labor 
and management. 
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But as codes gave rise to a widening wave of strikes 
and as attention shifted from code making to code ad- 
ministration, the NRA was forced to turn its attention to 
this issue. After struggling for some time with diverse 
schemes and projects, the NRA finally evolved the pol- 
icy of distinguishing between labor complaints and labor 
disputes. A brief summary of the evolution of this policy 
is necessary for an understanding of the present situation. 

Evolution of Policy 

The first code approved by the NRA, the cotton tex- 
tile code, provided^® for the establishment of a National 
Cotton Textile Industrial Relations Board, supple- 
mented by state boards and by mill committees created 
ex fast facto upon the occasion of particular disputes in 
particular plants. It was, perhaps, the NRA’s original 
idea that every code should be equipped with a labor 
board. Code making went slowly, however j the PRA 
program had to be extemporized j and a strike wave 
gathered momentum. On August 5, 1933, therefore, 
upon the joint recommendation of the Industrial Ad- 
sory Board and the Labor Advisory Board, the Presi- 
dent created the National Labor Board. Under the in- 
fluence of its chairman. Senator Robert F. Wagner, the 
NLB soon began to assert its independence of the NRA 
and to function as an agency for the adjustment of all 
labor disputes and for the interpretation and enforce- 
ment of Section 7(a). Before long, the NRA and the 
NLB were in conflict on many issues. In this struggle 
the NLB seemed for a while to be the victor. The NRA 
gave up, for the time being, the idea of establishing in- 
dustrial relations boards code by code. 

“Section 17, promulg'ated on Aug. 8, 1933 as an amendment to the 
code approved July 9, 1933. 
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Nevertheless, various committees of the NRA, official 
and informal, continued to struggle with the problem. 
We find evidences of an emerging policy on the admin- 
istration of labor relations in NRA Bulletin No. 7, a 
^^Manual for the Adjustment of Complaints,’^ issued 
in January, 1934. This bulletin addressed itself both to 
state directors of the NRA compliance system and to 
code authorities.’® The bulletin drew a distinction be- 
tween labor complaints and labor disputes. A labor com- 
plaint was defined as an allegation that some employer 
was violating the code provisions on wages, hours, and 
other working conditions. A labor dispute was defined 
as a controversy, ordinarily expressing itself in a strike 
or threat of a strike, arising out of the collective bargain- 
ing requirements of Section 7(a). Labor complaints, ac- 
cording to the bulletin, were to be handled by the state 
directors of compliance, except in industries in which 
adequate adjustment machinery was attached to the 
code authority. The procedure for setting up such ma- 
chinery, that is a labor complaints’ committee, was de- 
scribed as follows: 

An approved organization of such a committee would be one 
having an equal number of representatives of employers and 
employees, who would choose an additional member as chair- 
man. The representatives of the employers may be appointed by 
the code authority subject to the disapproval of NRA. The 
representatives of the employees should be chosen in such man- 
ner that all employees in the industry may be represented as 
fairly as possible. A possible method of selection may be appoint- 
ment by the President (or by the Administrator, in industries of 
less than 50,000 employees) upon the recommendation of the 
Labor Advisory Board of NRA. Any other organization agreed 
upon by the employees and employers in the industry may be 
approved by the NRA. The committee should be small enough 


For details of org-anization, see Chaps. IV, VII-IX, 
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to function actively and its members, as far as possible, should 
be persons who are free to give the committee as much time as 
its work may require. The committee should have a legal ad- 
viser and an executive secretary who will be charged with re- 
sponsibility for all routine correspondence and records. The Ad- 
ministration member of the code authority will be a member 
of the committee without vote but with a veto, subject to 
review by NRA, and will be responsible to NRA for the proper 
functioning of the committee. The committee may set up 
divisional, regional, or local agencies. The committee and its 
divisional, regional, and local industrial adjustment agencies 
may be organized to function for only certain of the divisions of 
the industry or regions of the country, leaving the other divisions 
or regions to governmental agencies.^’ 

Between January and March, 1934, the National La- 
bor Board was gaining influence. But by the end of 
March the situation changed. The NLB lost prestige 
because of its failure to achieve an adjustment of the 
threatened automobile strike. At the same time, the 
President’s automobile settlement of March 25, 1934 
provided for the establishment by the NRA of an Auto- 
mobile Labor Board, thus throwing the NRA into the 
industrial relations problems of one of the principal 
codified industries. 

The Administrator of the NRA was quick in trying to 
follow up this advantage. On March 29 he issued Ad- 
ministrative Order X-12 calling for the establishment 
of industrial relations boards as well as labor complaints 
committees in every codified industry. The order re- 
mained a dead letter for several reasons. The Labor 
Advisory Board blocked the promotion of such commit- 
tees because it feared that, if they were set up in non-or- 
ganized industries under the dominance of code authori- 
ties composed exclusively of employers, company unions 
would be promoted. As for the code authorities, many 

” BulUiin No. 7, p* 24. 
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of them were struggling through their first organiza- 
tional stages at the time when the committee idea was 
most vigorously pushed by the NRA. Of those code 
authorities w’hich were already fairly well organized, 
some were cool to the idea of labor compliance through 
joint conference committees, while others were so heav- 
ily burdened with problems arising out of the “fair 
trade” provisions as to have little energy for the “labor” 
provisions. Furthermore, the condition essential to joint 
conference procedure — complete labor self-organization 
running parallel to complete management self-organiza- 
tion — w'as wanting. 

In any case, continued labor unrest and the immi- 
nence of a general strike in the steel industry forced 
the passage of Public Resolution No. 44,’* under which 
the President established, independently of the NRA, 
the National Labor Relations Board and a series of spe- 
cial boards for separate industries. By July 1934, the 
NRA had definitely lost out in its attempt to exercise 
primary authority over the collective bargaining as- 
pect of industrial relations. This new state of affairs was 
recognized by the issuance of Administrative Order 
X-69 of July 29, 1934. In this order the NRA aban- 
doned the idea of establishing an industrial relations 
board for each code. It was announced, (i) that the 
NLRB would be consulted before any industrial rela- 
tions board would be set up. (2) The order urged the 
advisability of, but did not require, the immediate es- 
tablishment of labor complaints committees under codes. 
(3) The order advanced the idea it might be more 
practicable to group together codes in related indus- 
tries for the purpose of creating labor complaints com- 
mittees. (4) The order accepted the idea that primary 

“Passed June i6, 193+, approved by the President June 19, 1934. 
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authority over labor disputes was vested in the National 
Labor Relations Board/® 

These various shifts in NRA policy on labor relations 
explain why the present administrative set-up is far from 
orderly or logical. In a few codes provision is made for 
labor complaints committees 5 a few codes are equipped 
with industrial relations boards; the vast majority of 
codes are without either device. In practice, if not in the- 
ory, no clear or strict lines of demarcation are drawn 
between the work of labor complaints committees and of 
industral relations boards. This confusion must be kept 
in mind when reading the following analysis, which prob- 
ably gives the impression of greater systematic structure 
than exists in fact. 

Labor Complaints Committees 

For the reasons indicated above, the NRA was unable 
to advance far during 1933-34 in attaching labor com- 
plaints committees to the code authorities. Also because 
the situation changes continuously, no definite picture 
of these committees under the NRA can be presented. 
The review which follows is an incomplete sketch of 
conditions in March 1935. 

Actively functioning committees are to be found in 
the codes for the men’s clothing industry, dress manufac- 
turing, and the coat and suit trade. Less effective, per- 
haps, is the committee operating under the cotton gar- 
ment code. In the first three industries mentioned, all 
fairly well organized on the labor side, the pre-existing 
machinery for the adjustment of grievances was carried 
over into the code. The labor complaints committees 
in these codes merely gave an NRA administrative pat- 
tern to institutions that had already struck deep roots 
in die industries concerned. 

" See pp. 475-77. 
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Another group of labor complaints committees is to 
be found in some of the codes which apply to the print- 
ing trades, such as engraving, electrotyping, lithographic 
printing, and commercial relief printing. These commit- 
tees also operate under conditions similar to those pres- 
ent in the needle trades. In the large cities at least, the 
printing trades unions are firmly established and have 
considerable power. Collective agreements are common 
throughout the industry, and elaborate machinery for 
the adjustment of grievances under these agreements 
antedate the NRA. 

Outside the needle and printing trades, it is difficult 
to discover many functioning labor complaints commit- 
tees in the strict sense of the term.^® The construction 
code provides for the establishment of labor complaints 
boards (independent of any code authority) with juris- 
diction over complaints arising out of the area agree- 
ments under Section 7(b). But the making of such area 
agreements has barely commenced j it is still too early 
to say how many of these agreements will be promul- 
gated; how these agreements will work; and how 
adequately the proposed boards can function. For all 
practical purposes, we may say that labor complaints com- 
mittees are a reality only in a very few industries where, 
prior to the NRA, trade unionism was an established in- 
stitution, and where the technique of adjusting rom- 
plaints arising out of collective agreements was highly 
developed.^’^ 

Labor complaints committees, even where effective, 
are restricted in function to the investigation of alleged 
violations of code labor provisions, and to the adjust- 
ment of such difficulties between workers and employers. 

■* Except for the arrangements under the burlesque theatrical, brewing- 
labor, shipbuilding, cigar manufacturing, and importing codes. 

“ Arrangements formerly existing under the lumber, rubber, cleaning 
and dyeing codes are now defunct. 
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They have no disciplinary powers. To enforce their find- 
ings and recommendations, labor complaints commit- 
tees must turn to the NRA’s Compliance Division, either 
directly or through the intervention of the code author- 
ity. When they turn to the Compliance Division, they 
take recourse to mills which grind very slow and not 
very fine. By the beginning of 1935, the machinery of 
the Compliance Division was jammed by the accumu- 
lation of thousands of labor complaints, the overwhelm- 
ing majority of which had arisen under codes having no 
labor complaints committees. Because of this, the effec- 
tiveness of any labor complaints committee must de- 
pend primarily not upon the Compliance Division, but 
upon the degree of trade union pressure in the partic- 
ular codified industry. 

Industrial Relations Boards 

Where labor complaints committees profess to be 
concerned with the employers’ observance of code stand- 
ards on wages, hours, and other working conditions, 
industrial relations boards have as their purpose the ef- 
fectuation within a given industry of the collective bar- 
gaining requirements of the Recovery Act. In the ter- 
minology of the NRA, the jurisdiction of industrial 
relations boards is supposed to extend over labor “dis- 
putes” rather than over labor “complaints.” In prac- 
tice, however, most of the boards established under 
NRA codes seem to deal with labor complaints as well 
as labor disputes; many of the committees with dis- 
putes as well as complaints. We shall here consider the 
boards in their capacity of adjusting labor complaints 
only, leatnng the examination of their other functions 
to a later section.®* It should be kept in mind that we are 

* See pp. 480-82. 
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considering here only the NRA code boards. The “joint 
resolution” boards, and the Petroleum Labor Policy 
Board are treated in a later section. 

The industrial relations boards under NRA codes/® 
like the labor complaints committees, are uniformly of 
the joint conference typej a given number of employer 
representatives, an equal number of employee represen- 
tatives, plus an impartial chairman. In practically all 
cases, the labor representatives are chosen from the trade 
union or trade unions active in the industry.^* Their or- 
ganization and methods of operation differ. Some of the 
boards merge into pre-existent joint conference ma- 
chinery developed in the industry by the trade unions 
or supplement such machinery ; other boards create new 
machinery from the ground up. As examples of the 
former, we may cite the bituminous coal labor boards, 
the newspaper industrial relations board,®” and the labor 
boards contemplated by the construction code. As ex- 
amples of the latter, we may cite the first system of cotton 
textile labor boards now abolished,®’ and the automobile 
labor board.®® The types of complaints with which these 
various boards deal, or are expected to deal, vary with the 
nature of the industry, the provisions of the respective 
codes, and the prevailing character of industrial rela- 
tions. Thus, the regional labor boards under the con- 
struction code would be expected to deal with contro- 
versies arising out of the application of area agreements 

^ For list of these boards, see p. 454. 

■ An exception was the first national cotton textile board where the 
labor representative was the president of the printing pressmen’s union. 

“ See the bituminous coal code, Art. 7, Sec. 5. 

^ See daily newspaper publishing code, Art. 6, Sec, 5. 

^ Cotton textile code, Sec. 17, as amended on July 10, 1934- A silk- 
wool textile board, now abolished, also functioned for a time. 

Based on the President’s automobile settlement of Mar. 25, 1934? 
incorporated into the automobile code by executive order on Jan. 31, 1935- 
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under Section 7(b). The divisiohal bituminous coal labor 
boards concern themselves largely with grievances over 
wage and hour provisions of the code. The automobile 
labor board devotes a considerable part of its time to 
adjudicating complaints of improper, that is discrimi- 
natory, discharges and lay-offs. The first cotton textile 
board sought, as one of its principal activities, to adjust 
speed-up and “stretch-out” complaints. 

The NRA-’s Compliance Division 

Of some 400 approved codes examined as of June lO, 
1934, only 45 contained express provisions, specific or 
general, for the establishment of a labor complaints 
committee and/or an industrial relations board.“° The 
number of committees and boards supposedly function- 
ing as of March i, 1935 was 23.®® The total number of 
workers covered by these functioning committees and 
boards may be estimated at about 2.5 million out of a 

“ For list, see p. 455. Later estimates indicate that about 70 codes out of 
775 contained such express provisions, direct or indirect. 

Staff members of the Labor Advisory Board and of the NLRB have 
supplied the following information on NRA labor complaints committees 
and/or industrial relations boards as of Mar, i, 1935. (All boards in- 
dependent of the NRA have been excluded.) 

Industrial Relations Boards (some also deal with labor complaints) : 
Automobile Labor Board 5 Bituminous Coal, Divisional Labor Boards 
and National Board j Construction National Planning and Adjustment 
Board 5 Daily Newspaper Industrial Board 5 Household Goods Storage 
and Moving Trade Industrial Relations Board j Trucking Industrial Re- 
lations Board. 

Industries having labor complaints committees (some of which also 
deal with labor disputes) : Infants’ and children’s wear; commercial relief 
printing Zone No. 16; cotton garment; dress manufacturing; men’s 
neckwear; cigar manufacturing. 

Industries having boards or committees not definitely classifiable in either 
of the foregoing groups: National lithographic printing; electrotyping 
and stereotyping; photo-engraving; textile print roller engraving; coat 
and suit; shipbuilding and ship repairing; printing ink manufacturing; 
importing. 

Bipartisan code authorities set up to handle labor complaints and/or 
disputes: Brewing labor; burlesque theatrical; men’s clothing. 
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Code Provisions Establishing a Labor Complaints Committee 
and/or an Industrial Relations Board* 


Code 


Sections 


Cotton textile 

Wall paper 

Bituminous coal 

Cleaning and dyeing 

Motion picture 

Domestic freight forwarding 

Refractories 

Rolling steel door 

Rubber tire manufacturing 

Electrotyping^ and stereotyping 

Photo-engraving 

Picture moulding and frame 

Rope and allied products 

Furniture and floor wax and polish 

Porcelain breakfast furniture assembling 

Construction 

Paper disc milk and bottle cap 

Food dish and pulp and paper plate 

Ornamental molding carving and turning 

Foundry equipment 

Trucking 

Steam heating equipment 

Beauty and barber shop machine equipment . . . 

Graphic arts 

Daily newspaper publishing 

Sample card 

Fibre ^n and tube, 

Wrecking and salvage 

Textile print roller and engraving 

Tapioca dry products 

Coal dock industry. 

Printing ink manufacturing 

Machinery and allied products 

Burlesque theatrical, * 

Men’s neckwear. . . • * 

Expanding and special paper 

Shoe rebuilding 

Infant’s and children’s wear 

Air valve 

Household goods storage 

Boat building and repairing 

Undergarment and negligee 

Bank and security vault 

Commercial fixture 

Petroleum 


Sched. A, p. 23 
Amend. 1, 11, 6 
7, 4-5 

6, 3(b), and Amend. 
4, C, 6(b) 

6, 7(F) 

4, 7 

5, 8 
2, 3(e) 

7 

8 

6, 10 
P 

9, 2 
9, 2 

6, 9(c) 

6. 2(a) 

6 

4, 4(c) 

6, 7(g) 
2,24 
6, 5 


9, 

4. 


3, 2 
6 

6, 9 

5, 12(e) 

6, 6((i) 

5, 1(c) and 4 

9, 2 

6, 6(d) 

7, 8{j) 

6, 5(c) 

5, 13 

11 

Ex. Order No. 408-5 
5, 7 

5, 4 

6, 4(f) 


• NRA Research and Planning Division, Post-Code Analysis Unit, 
"Organization of Code Authorities as Provided in 400 Approved Codes,” 
Serial No. ^A. June 10, 1934. 
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total of over 20 million covered by all the approved 
codes. 

Labor complaints under the majority of codes are 
thus handled neither by complaints committees nor by 
industrial relations boards. They are subject to the in- 
vestigation, adjustment, and enforcement procedure es- 
tablished by the compliance agencies of the NRA. The 
organization, powers, and procedures of these bodies, as 
well as their general place in the NRA scheme, have been 
considered elsewhere.®^ We are concerned here with their 
labor activities alone j more particularly, with how they 
handle labor complaints. 

With regard to labor complaints arising under the 
overwhelming majority of the codes, investigation, ad- 
justment, and part of the enforcement have to be accom- 
plished by the NRA compliance agencies. The main 
body of this work is done through the NRA state com- 
pliance ofScers, leaving only a residue of unadjusted 
cases to be handled by the regional offices and the Com- 
pliance Division. The complaint — ^in short, an allega- 
tion that some employer is violating his code on wages, 
hours, or other working conditions — may emanate from 
a trade union on behalf of a worker or workers 5 or it 
may be initiated by an individual worker directly and 
on his own behalf. In either case, the procedure is log- 
ically independent of the extent to which, if at all, the 
workers in that industry are self-organized for collective 
bargaining. On the policing side, it might be argued, 
reports of violations will be more readily and thoroughly 
forthcoming in industries where the workers are or- 
ganized than in industries where they are not. But the 
compliance agencies do not engage in policing, that is, 
in periodic, systematic, and thoroughgoing inspection of 
establishments subject to the various codes. They start 

See Chaps. IV, IX. 
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out to perform their functions only after some outside 
agency — say, a trade union — or some outside person — 
say, the worker affected — reports an alleged violation. 
The job thereafter is to inquire into the validity of the 
complaint 5 to bring about a settlement, if necessary and 
possible. Should the employer refuse to make the neces- 
sary adjustments, enforcement measures may be taken 
through removal of the Blue Eagle and by proceedings 
in the federal courts or before the Federal Trade Com- 
mission. 

As for the few codes which are equipped with appa- 
ratus empowered to deal with labor complaints, the work 
of investigating and adjusting, in the first, instance, is 
performed by the labor complaint committee or the in- 
dustrial relations board. If no proper adjustments can 
be made, these agents may pass on cases to state com- 
pliance offices. They transmit a finding of fact — the em- 
ployer has violated particular code requirements on 
wages or hours — and recommend such disciplinary meas- 
ures as may be pertinent. This finding of fact need not 
be accepted as final, nor the recommendations as con- 
clusive. Before proceeding to enforcement, the compli- 
ance officers will ordinarily wish to conduct their own 
investigations and to explore further the possibilities of 
voluntary settlements. Thus, even in those industries 
where collective bargaining arrangements for the appli- 
cation and enforcement of code labor provisions have 
been set up, the truly authoritative instruments are gov- 
ernmental agencies, not labor complaints committees or 
industrial relations boards. 

When we consider the application and enforcement 
of Section 7(a)’s collective bargaining requirements — 
that is, labor disputes — ^the story becomes a little more 
complex. It involves, on the one hand, a system of indus- 
trial relations boards, some of them attached to the NBA, 
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others independent of it 5 and, on the other hand, the 
NRA Compliance Division. With respect to disputes of 
this character, the Compliance Division’s powers are lim- 
ited, for the most part, to discipline. It becomes con- 
cerned with the disputes only after receiving a recom- 
mendation from such a board — say the National Labor 
Relations Board — ^that an employer be deprived of his 
Blue Eagle. The Compliance Division may act upon or 
refuse to act upon the recommendation, as it sees fit. 
But it cannot, if the dispute passes through the hands of 
a joint resolution board,’’^ intervene actively in the settle- 
ment thereof or attempt to go behind the Board’s find- 
ings of facts. 

Labor Representation on Code Authorities 

Regardless of their specific content, the labor pro- 
visions of the ordinary NRA code must depend for effec- 
tive enforcement in reality upon the administrative effi- 
ciency of the code authority. Each code authority, with 
reference to its own code, functions as the unit cell of 
“industrial self-government.” 

In the belief that “industrial self-government” must 
be based on the co-operation of all elements in industry, 
and because of its stake in labor standards, organized lab- 
bor has carried on a persistent campaign in favor of labor 
representation, preferably equal labor representation, on 
all code authorities. The A. F. of L. and the Labor Ad- 
visory Board which spoke for it, demanded that all code 
authorities include, as full voting members, representa- 
tives of the trade union or trade unions directly con- 
cerned, in order, so it was argued, that organized labor 
might watch over the enforcement of the labor pro- 
visions and the collective bargaining requirements. With 

"See pp. 47S-79. 
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few exceptions, the employer associations which spon- 
sored the various codes were opposed to this demand. 
They insisted that code authorities were agencies for the 
government of industry, a function which was the exclu- 
sive prerogative of employers. 

In this matter as in others, the NRA hastened to ad- 
just itself to the balance of capital-labor power in the 
various codified industries. As a result, organized labor 
secured code authority representation only in very few 
codes. Most of these were in industries where trade 
unions were not only fairly strong but also had made 
common cause for many years, with a dominant group of 
union employers against other groups of anti-union em- 
ployers. As for general principles, the Labor Advisory 
Board, despite persistent pressure, made almost no head- 
way. The NRA yielded no further than to recognize in 
theory the principle that labor advisers should be at- 
tached to the staffs of the Administration members of the 
various code authorities. 

Early in January 1935, of the 775 approved basic 
and supplementary codes in operation, it would seem 
that no more than 26 allow for labor representation on 
the code authority.*^ In four cases the trade unions had 
sufficient bargaining strength so that the codes specifi- 

“ From materials made available by the Research and Planning- Divi- 
sion o£ the NRA and the Labor Advisory Board it was possible to classify 
the z6 codes which give nctnal or potential labor representation on the 
code authority as follows: 

Clothing codes: Coat and suit 5 dress manufacturing; men’s clothing; 
millinery; blouse and skirt; leather and wool knit glove; ladies’ hand- 
bag; infant’s and children’s wear; cotton cloth glove; men’s neckwear; 
cotton garment; hosiery; light sewing, except garments; pleating, stitch- 
ing, etc.; hat manufacturing. 

Amusement codes: Legitimate theater; burlesque theatrical ; radio broad- 
casting; motion picture; motion picture laboratory* 

Miscellaneous codes: Bituminous coal; brewing labor; transit; re- 
fractories; Nottingham lace curtain; Schiffi hand machine embroidery. 

A more detailed analysis will be found in ‘^‘Labor and Employer Repre- 
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cally provide that a given number of labor members, 
chosen by specified labor organizations, shall sit on the 
the code authority/^ In twelve cases, the codes provide 
that a given number of labor members shall be chosen 
upon nomination by the Labor Advisory Board/'’ In the 
remaining cases, either some other method of choosing 
the labor representatives is specified,^® or else the union 
brought pressure to bear upon the NRA with the result 
that a trade union officer was chosen as one of the Ad- 
ministration members/’ 

Organized labor, although it conducted a prolonged 
campaign toward that end, was unable to force the NRA 
into accepting the general principle that at least one of 
the Administration members on all code authorities, 
where no other provision for labor representation was 
made, should be a trade union officer. True the Admin- 
istration members may in theory have labor advisers at- 
tached to their staffs. But the Administration members 
are themselves restricted in function and in authority (as 
a rule they are without vote) . Their labor advisers, if any 
were named, would be still more restricted in function 
and authority. It can hardly be argued that such advisers 
are capable of playing an effective part in the machinery 
of code administration.*® 

To the extent that labor representation on code au- 

sentation on Code Authorities as Provided in zi Codes,’’ Social and Eco- 
nomic Reconstruction in the United States^ International Labour Office, 
Geneva, 1934, p. 218. 

^ Coat and suit 5 legitimate theater 5 dress manufacturing j and Notting- 
ham lace curtain codes. 

For example, men’s clothing} hosiery} blouse and skirt} radio broad- 
casting } and cotton garment codes. 

^ For example, refractories and transit codes. 

For example, bituminous coal code. 

** See Chap. VIII, pp. 212-13, ^"Or the attitude of the Labor Advisory 
Board on the matter. 
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thorities may be regarded as a method for effectuating 
“united action” of labor and management, the NRx% has 
been slow and reluctant to make use of that device. To 
be sure, the NRA has not laid it down as a general rule 
that organized labor must be excluded from code author- 
ities. But the NRA’s general practice has been to include 
labor members on code authorities only where compelled 
to do so by the pressure of external forces. By pursuing 
this attitude, the NRA has blocked organized labor’s 
efforts to participate, fully and authoritatively, in the 
administrative devices essential to effectuating labor’s 
ideal of “industrial self-government.” 

INTERPRETING SECTION 7<A) 

Both in formulating codes and in administering them, 
the NRA found itself confronted at all times with the 
question: Was it interpreting the provisions of the Re- 
covery Act in accordance with the inherent purpose of 
the statute and the intent of Congress.? Because of the 
conflicting attitudes of employers and organized labor 
this question was especially urgent in relation to the 
collective bargaining provisions of Section 7. The NRA 
was thus forced from time to time to make declarations 
on the meaning and methods of collective bargaining 
implied in Section 7(a), declarations which influenced 
public opinion and affected the development of indus- 
trial relations. We shall now review briefly these declara- 
tions, (i) to complete the picture of how, if at all, the 
NRA reshaped industrial relations, and (2), to clarify 
the developments which resulted in the evolution of the 
labor relations boards considered in a later section. 

When we speak of the interpretation of Section 7(a) 
by the NRA, we have in mind primarily the series of 
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statements, joint and individual, issued especially during 
the first ten months of the NRA by General Hugh S. 
Johnson, the Administrator, and by Donald R. Richberg, 
the General Counsel. The governmental policy laid 
down in these statements with regard to Section 7(a) 
may be characterized as that of “perfect neutrality.”®® 
The government, according to this view, was to stand 
aside from the struggle between labor and management. 
It was neither the duty of the government to promote 
the self-organization of workers for the purpose of col- 
lective bargaining, nor to take sides for or against any 
particular form of labor organization. The government’s 
sole function was to secure “fair play” as between the 
two contending agencies, the trade unions, and the com- 
pany unions. 

It was the duty of the government to safeguard indi- 
vidual workers against “interference, coercion and re- 
straint.” No employer should be permitted to discharge 
a worker, lay him off, or otherwise discriminate against 
him because of his membership or activity in any labor 
organization. No employer should be permitted to re- 
quire, as a condition of employment, that any worker 
join a company union or refrain from joining a labor 
union. 

But this did not mean that the government must see 
to it that employers did not devise company union plans 
or that they should extend exclusive recognition to any 
one labor organization which represented a majority of 
the workers. The character of “recognition” and the exe- 
cution of collective contracts were matters for negotia- 
tions between the employer and the representatives of 
his employees. The statute assured the workers “free- 

" The summary presented here is based on the statements which will be 
found in NRA releases and in the daily press. See particularly the Johnson- 
Richberg joint statement of Feb. j, 1934, New York Times, Feb. 4, 1934. 
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dom” in the designation of representatives for collective 
bargaining. In a particular plant, the workers might 
unanimously choose a single set of representatives ; or the 
maj ority might choose one set, and the minority another; 
or a number of separate sets of representatives might be 
chosen by several groups. The employer’s obligations 
under the law were equal towards the representatives of 
all groups. The will of the majority could not be per- 
mitted to suppress the will of the minority or minorities. 

There was also no necessary conflict, under the law, 
between the trade union and the company union. Both 
might exist side by side among the same labor groups. 
The employer was obliged to treat with both on an equal 
and impartial basis, regardless of which represented the 
majority or minority group. The trade union represen- 
tatives could claim to speak and negotiate on behalf only 
of the workers who belonged to the trade union; the 
company union representatives, similarly, on behalf only 
of their own members. Messrs. Johnson and Richberg 
thus introduced the concept of plurality in labor repre- 
sentation for collective bargaining within one and the 
same labor unit. This concept, to be workable, had to be 
connected with the ideas of “proportional representa- 
tion” and “works councils.’”® In any given establishment, 
there would be a single agency authorized to conclude a 
collective contract on behalf of the totality of the work- 
ers. That agency could be termed a “works council.” 
But the “works council” must provide a vehicle of ex- 
pression for the representatives of majority and minority 
groups among the workers. This meant that the works 
council would have to be constituted of members chosen 
on a proportional basis from among the various repre- 
sentatives. 

■“Tlie necessary connection was furnished by the President’s automo- 
bile settlement of Mar. 25, 1934. New York Times, Mar. 26, 1934. 
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The Johnson-Richberg interpretations of Section 7(a) 
aimed not only to make room for minority representa- 
tion, but also to maintain the right of workers who so 
preferred to bargain individually. Although the law gave 
the workers freedom to act in groups and to choose rep- 
resentatives for collective bargaining, it did not, accord- 
ing to Johnson and Richberg, deprive the individual 
worker of the right to reject any and all systems of col- 
lective bargaining, nor did it give organized workers the 
right to force their particular brand of collective bar- 
gaining upon an unwilling worker. In stating these 
doctrines, Messrs. Johnson and Richberg took pains to 
maintain that the terms “closed and open shop” should 
be excluded from the vocabulary of the NRA. One might 
be justified, however, in drawing the conclusion from 
their statements that they tended to regard the closed 
shop as opposed to public policy and out of harmony 
with Section 7 of the Recovery Act.^' 

So far as concerns the main purpose of collective bar- 
gaining — namely, the making of collective agreements — 
the Johnson-Richberg statements were entirely nega- 
tive. They stressed the idea that neither management 
nor labor representatives were obliged to assent to any 
specific set of proposals. The employer, in particular, was 
not required to conclude a contract of any kind. He had 
fulfilled his obligations under the law if he manifested 
his readiness to confer and negotiate with any and all 
employee representatives. 

See particularly the “interpretation’’ which Messrs. Johnson and 
Richberg sought to put into the bituminous coal code. The President or- 
dered this interpretation excluded because it might lead to “confusion 
or misunderstanding,” but took pains to say he did not necessarily dis- 
approve of the joint statement. The statement is appended to early texts 
of the code as Schedule B. An almost identical statement was broadcast 
by the Administrator, Aug. 23, 1933. See NRA Release No, 46^. 
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Whatever their legal soundness, the Johnson-Rich- 
berg interpretations of Section 7(a) had the practical 
effect of placing the NRA on the side of anti-union em- 
ployers in their struggle against the trade unions. Was 
this consistent with the intent of Congress in enacting 
Section 7(^)i’ Certainly there is no evidence that Con- 
gress intended to outlaw the company union or to author- 
ize the trade union as the exclusive instrumentality of 
collective bargaining. But there is evidence that Section 
7(a) was intended to remove pre-existent legal obstacles 
to the growth of the trade union movement and to put 
new obstructions in the path of company unions/* In 
so far as this was true, the Johnson-Richberg statements 
served to block the full effectuation of the purposes pre- 
sumably inherent in the Recovery Act. 

It can thus be readily understood why organized 
labor became indignant at the NRA’s attempts to inter- 
pret the statute; and why first the Administrator and 
later the General Counsel became embroiled in a series 
of struggles with the A. F. of L. and its affiliated unions. 
From organized labor’s point of view, the NRA proved 
derelict in its duties. It fostered the self-organization of 
employers for collective action, while trying to be '^neu- 
tral” towards labor organization. The NRA thus threw 
its weight against labor in the balance of bargaining 
power between capital and labor. From their own point 
of view, however, the Administrator and General Coun- 
sel were merely striving to put into effect the express 
instructions of the act. The act was definite in permitting 
employers to join together for their own collective ends. 
It was also definite in conveying certain immunities to 

“Lewis L. Lorwin and Arthur Wubnig, Section 7(0), Labor Boards 
Mnd Collective Bargaining y to be published in 1935, Chap. II. 
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workers and imposing certain disabilities upon employ- 
ers. But the act nowhere expressly directed the govern- 
ment to pursue a policy of favoring or promoting a semi- 
official, or quasi-public trade union movement. 

THE SYSTEM OF LABOR BOARDS 
From the very beginning, the process of putting the 
Recovery Act into effect was accompanied by labor un- 
rest, later intensified by the difficulties of code adminis- 
tration and by the NRA declarations on Section 7(a). 
From June 1933 through the year 1934, the country was 
swept by a series of strike waves comparable in intensity, 
if not in scope, to the labor unrest of 1919. This move- 
ment was due in part to the short-lived “inflation scare” 
boom of the summer of 1933; but in larger measure to 
the psychological effects of Section 7(a) which stirred 
the unions into new life and at the same time gave a new 
impetus to the organization of “company unions.’”® 
The NRA, overwhelmed by the deluge of early codes, 
was unprepared to deal with labor disputes during the 
summer of 1933. The result, as we have indicated, was 
the establishment of the National Labor Board. It would 
seem that the sponsors of the Board had in mind a tem- 
porary tribunal, with jurisdiction limited to controversies 
arising under the PRA, pending the formation of indus- 
trial relations boards under the different codes.'** If this 
was their idea, the National Labor Board soon trans- 
cended it. Within a short time, the Board built up a 
nation-wide system of regional boards which displaced 
the local compliance boards of the NRA in the tasks of 
handling labor disputes. Almost from the start, the 
Board advanced beyond its assigned task of mediating 

" For details, see Chap. XVIII. 

**See President’s statement, Aug^. 5, 1933. Nevj York Times, Aug. 6 , 

1933- 



COLLECTIVE BARGAINING 467 

disputes to the role of a quasi-judicial tribunal interpret- 
ing Section 7(a). The Board soon began to hand down 
a series of rulings on the essence and methods of collec- 
tive bargaining/® 

Before long, it became clear that the National Labor 
Board was interpreting Section 7(a) in a spirit opposed 
to that.of the NRA. The Labor Board also found that it 
could not rely on the NRA for overcoming the resistance 
of employers to its rulings, as was shown in the Weirton, 
Budd, Harriman, and several other famous cases. The 
Labor Board tried to solve the problem by obtaining 
from the President executive orders which extended its 
jurisdiction and powers and regularized the procedure 
for enforcement.'*® 

Meanwhile the NRA had not ceased entirely its efforts 
to equip some if not all of the codes with industrial rela- 
tions boards. At the same time, there was established 
under the petroleum code, cut loose from the NRA and 
assigned to the Petroleum Administration, the Petroleum 
Labor Policy Board. As a result, three types of boards 
were soon functioning: (i) the National Labor Board 
system 5 (a) a few NRA code boards j and (3) the 
Petroleum Labor Policy Board. 

In the conflict between the NRA and the National 
Labor Board, the latter, for a while, had the upper hand. 
Determined to strengthen the position of the Board, 
Senator Wagner, on March i, 193+, introduced into 
Congress his Labor Disputes bill,'*'^ which if enacted 
would have excluded the NRA from any and all part in 
the adjustment of labor disputes and the interpretation 

For a statistical summary of the work of the NLB and its regional 
boards, see NRA Release No, dspy, July 7, 1934* 

^Executive Orders Nos. 6511, 6580, and 66i2*A, dated Dec, 16, 
1933, Feb. I, 1934, and Feb. 23, 1934. 

*’73 Cong. 2 sess.j S. 2926. 
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of Section. 7(a). The bill specified certain '^unfair labor 
practices” which were designed to put “company unions” 
out of business, and proposed the establishment of a stat- 
utory National Labor Board with powers similar to those 
of the Federal Trade Commission.^ 

The Labor Disputes bill never came to a vote in Con- 
gress, although the Senate Labor Committee reported it 
out favorably in an amended version. By the end of 
March, in connection with the threatened automobile 
strike, the Labor Board lost prestige and influence, and 
the NR A was again in the ascendant as the official 
spokesman on industrial relations policy. But the NRA’s 
success was short-lived. Those friendly to trade unionism 
distrusted the NRA labor policies, and they succeeded in 
blocking the Administrator’s efforts to equip each code 
with its own industrial relations board. 

As a compromise between the various forces and under 
the pressure of a new wave of strikes. Congress on June 
16, 1934, passed Public Resolution No. 44*® which em- 
powered the President to establish, independently of the 
NRA, a system of labor boards vested with full and 
exclusive authority to adjudicate in controversies over 
Section 7(a). On July 9, 1934 the National Labor Rela- 
tions Board, established “in connection with,” though 
not subject to, the administrative authority of the De- 
partment of Labor, began to function as the successor to 
the National Labor Board. The NLRB was not only 
authorized to investigate labor disputes, to hold hearings 
on Section 7(a) violations, to conduct elections of em- 
ployee representatives, but was also vested with power 
to study the structure and operation of all existing labor 

Feb. 21, i935> Senator Warner reintroduced a substantially 
similar measure under the title of the Labor Relations bill, 74 Cong^. i 
Sess., S. 195S- 
^48 Stat. L. 1183. 
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boards and to recommend the creation of regional labor 
relations boards and/ or of “special labor boards for par- 
ticular industries vested with the powers that the Presi- 
dent is authorized to confer by Public Resolution. No. 
44.”°° A basis was thus laid on which the NLRB might 
develop an integrated system of labor boards.”' 

During the summer and fall of 1934, the President 
created three additional “joint resolution” boards, the 
National Longshoremen’s Labor Board, the National 
Steel Labor Relations Board, and the Textile Labor Re- 
lations Board.®^ The Steel Labor Board was set up in 
opposition to proposals from the NRA and from the Iron 
and Steel Institute that there should be established an 
NRA code tribunal on the model of the Automobile 
Labor Board. The establishment of the Steel Board thus 
served to drive home the point that the NRA would 
henceforth be excluded as a major factor in the creation 
of an integrated labor board system. This was further 
illustrated, following the settlement of the nation-wide 
textile strike, by the abolition of the old boards in the 
cotton textile, wool and silk industries which were re- 
placed by the Textile Labor Relations Board. 

By February 1935, there was in operation a system of 
labor boards which fell into four groups: (i) the 
National Labor Relations Board with its subordinate 
regional boards^ (2) the other joint resolutions boards; 
(3) the Petroleum Labor Policy Board; and (4) various 
NRA code boards. The principal accomplishment of 
these boards, from the point of view of industrial rela- 

"^See Executive Order No. 6763, June 29) 1934 providing for the 
establishment of the NLHB. 

But this basis disappeared for practical purposes when the President 
instructed the NLRB not to interfere with the work of NRA code labor 
boards. See the New York Times y Jan. 23, 1935. 

Executive Order Nos. 674S, 6751, and 6858 of June 26 and 2S and 
Sept. 26 j 1934. 
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tions, was their work in clarifying the meaning and intent 
of Section 7(a) and in establishing methods whereby the 
united action of labor and management might be 
achieved. From this point of view, the most important 
contributions were made by the National Labor Board, 
and by the National Labor Relations Board. We shall, 
therefore, consider these boards at greater length than 
the others. 

The National Labor Board and Section 7(a) 

Soon after its creation, the National Labor Board as- 
sumed a quasi-judicial role, that is, the administrative 
adjudication of Section 7(a) cases. Before long, the 
Board had constructed a ground-work of principles and 
rules embodying a specific theory of collective bargain- 
ing, which was to give substance to Section 7(a). Al- 
though the NLB was abolished in July 1934, its theory 
of Section 7(a) continued to exercise influence and under- 
lies the work of most of the boards in existence to- 
day. 

The specific features of the NLB’s interpretation of 
the statute were conditioned by the character of the cases 
brought before it for administrative adjudication. As a 
rule, these cases involved strike situations, caused by 
employers’ resistance to trade union claims for ‘‘recog- 
nition.” As a rule, also, such trade union demands were 
complicated by the existence of company unions, newly 
brought into being by employers, which contested the 
outside union’s claims to be the authorized representative 
of the employees for purposes of collective bargaining. 
In many cases as well, trade union members complained 
that they had been discharged or laid off or refused rein- 
statement after a strike because of their organizing activ- 
ities. In brief, the background against which the NLB 
worked out its doctrines was one of high tension in indus- 
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trial relations j of a nation-wide organizational campaign 
by the trade unions under the stimulus of Section 7(a) j 
of a counter-offensive by employers who set up employee 
representation plans in many of the major codified in- 
dustries, notably, automobile manufacturing and iron 
and steel; of confusion and turmoil with regard to the 
identity and authority of employee representatives within 
the meaning of the statute; and of general labor unrest 
manifesting itself in turbulent strikes throughout the 
country. 

Against this background, the National Labor Board 
was compelled to lay down, above all, a set of principles 
which would enable the workers to designate the repre- 
sentatives of their own choice for collective bargaining. 
The Board’s basic idea was that the workers were “free 
men” and the employer should in no way interpose 
obstacles to the expression of their choice. It was for the 
workers, and for them alone, to say whether they wished 
to be represented by individuals or by a labor organiza- 
tion, by “fellow employees” or by outsiders, by a trade 
union or by a company union. In so far as the determina- 
tion of the representatives was concerned, the employer 
must keep his “hands off.” His part in collective bar- 
gaining began only after the freely chosen representa- 
tives had been properly identified and duly authorized. 

Two issues were thus raised: (i) How could the 
identity of the freely chosen representatives be estab- 
lished? (2) Once their identity was established, what 
authority might the representatives thus chosen properly 
claim? 

The most difficult problems of representation arose in 
cases where a company union, functioning side by side 
with a trade union, contested the latter’s claim to speak 
on behalf of the employees. The National Labor Board 
did not proceed on the assumption that the company 
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union fer se was an unlawful instrumentality for collec- 
tive bargaining. But it rejected the contention of employ- 
ers that participation by the workers in selecting repre- 
sentatives under an employee representation plan was 
equivalent to affirmation by the workers that they pre- 
ferred such scheme to any other type of self-organiza- 
tion. The workers, the Board held, must be permitted to 
say for themselves whether or not they wished to carry 
on their collective bargaining through the company 
union plan j whether or not they chose the company union 
form of self-organization in preference to the trade union 
form. 

This reasoning eventuated in the principle that where 
representation was at issue, it must be determined by 
means of an election. The principle of ordering and con- 
ducting elections, under its own auspices, was the key to 
the NLB^s theory of Section 7(a). The elections which 
the NLB called for from time to time permitted the 
workers to choose, (i) between representation by an 
outside or inside union; and/or (2) between represen- 
tation by a given labor organization and no scheme of 
collective bargaining at all. The former type of elec- 
tion was typical; the latter exceptional.''^^ 

The election device was obviously inspired by the 
concept that democratic ideals of representative self- 
government should be applied to industrial relations. 
In accordance with American versions of these ideals, 
the Board also favored the principle of majority rule. 
The Board held that the labor organization chosen by 

For a statistical analysis of National Labor Board elections, see Emily 
Clark Brown, “Selection of Employee Representatives,” Monthly Labor 
RemenjoD^ol, 40, No. i, pp. 1-18. In all, 183 elections were held, involv- 
ing 54^ separate industrial units. Trade unions w'on 74.7 per cent of the 
elections and polled 69.4 per cent of the votes. Employee representation 
plans won 23.1 per cent of the elections, and polled 28.5 per cent of the 
votes. In the remaining cases, no representation was chosen. 
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the majority of the workers within a collective bargain- 
ing unit was entitled to bargain collectively on behalf of 
all the workers comprised in it. The Board rejected the 
principle of proportional representation because that 
principle had never established itself in American polit- 
ical life and because collective bargaining traditionally 
meant that one and only one labor organization should 
negotiate a contract on behalf of a given group of 
workers. 

Once elected, the representatives of the employees, 
whether individuals or a labor organization, had definite 
rights. They could claim the right of “recognition”; 
that is, the employer must regard either the individuals 
or the labor organization in its collective capacity as 
vested with exclusive authority to negotiate collective 
agreements on behalf of the workers concerned. 

As for collective bargaining, the Board emphasized 
over and over again that its aim was the making and 
maintaining of collective agreements. This does not mean 
that the employer, on his part, and the labor representa- 
tives, on their part, are bound to accept any specific terms 
that are presented by the other party to the negotiations, 
or that they are bound to assent to the proposals ad- 
vanced by an outsider who intervenes in order to com- 
pose differences. It means, in the opinion of the Board, 
that both parties to collective bargaining are required to 
“exert every reasonable effort” to conclude an agree- 
ment. It means that both parties must enter the negotia- 
tions with a “will to agree”; that they must negotiate 
in good faith; that they must manifest an intent to enter 
into a bilateral contract on the assumption that it is not 
impossible to bridge differences on specific terms — that 
is wages, hours, and other working conditions. The con- 
tract may be written or oral; preferably it should be in 
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writing. If a trade union has been chosen as the repre- 
sentative of the employees, it is entitled to ask that it be 
permitted to sign the contract in its quasi-corporate ca- 
pacity. 

The National Labor Board also developed specific 
principles bearing upon alleged cases of discriminatory 
discharge for union membership or activities. According 
to the Board, the right of hiring and firing was modified 
by the statute in' one and only one essential respect: the 
employer was disabled from exercising this right, if, in 
exercising it, he was animated by an anti-union bias. The 
only valid reasons for discharging, laying off, or other- 
wise disciplining a worker were the worker’s service 
record, his behavior, and the exigencies of business. To 
discharge, lay off, or otherwise discipline a worker be- 
cause of his union connections was unlawful. 

To sum up, the interpretation of Section 7(a) devel- 
oped by the National Labor Board ran as follows: The 
workers should be entirely free in the choice of their 
representatives for collective bargaining; they should 
be free to choose individuals or labor organizations; if 
controversy arose, it should be settled by an election of 
employee representatives, majority rule governing; the 
representatives, whoever they were, were entitled to 
claim and receive recognition; the representatives elected 
by the majority were exclusively authorized to bargain 
collectively on behalf of the totality of the workers; 
collective bargaining meant the exertion of every reason- 
able effort in good faith and with a will to agree to make 
and maintain collective agreements; and the employer 
must refrain from discrimination against his employees 
for their union activities.'* 

®*See Decisions of the National Labor Board, Pt. I (August 1933- 
March 1934); Pt. II (April-August 1934). For a summary statement. 
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The National Labor Board thus read into Section 7(a) 
a series of obligations binding upon employers. The 
specific content which the Board put into its interpreta- 
tions was largely conditioned, to repeat, by the type of 
labor disputes with which it had to deal. The typical 
strike which came before the Board for adjustment was 
not a strike for higher wages, shorter hours, or other 
improved working conditions. It w^as a strike for “union 
recognition,” and against “company unionism.” Com- 
pany unions were pitted against trade unions on a far- 
flung industrial front because where the trade unions 
took Section 7(a) as a mandate to organize the unor- 
ganized, the anti-union employers took the statute as 
a permission to entrench themselves behind employee 
representation plans. The Board was thus constrained 
to evolve an interpretation of Section 7 (^) terms of 
the principles underlying the theory and practice of col- 
lective bargaining. It was rarely called upon to evolve 
an interpretation of the statute in terms of the specific 
contents of collective bargains. 

The National Labor Relations Board 

The National Labor Relations Board inherited from 
its predecessor a fairly complete theory of Section 7(a). 
For the most part, the decisions of the NLRB merely 
reaffirm, more systematically and more compactly, the 
principles which the NLB worked out under the stress 
and strain of eleven months of labor disputes.®' 

It remains true, nevertheless, that the NLRB has car- 
ried the theory of Section 7(a) beyond the point where 
the NLB had left it. Without going to the extreme of 

see National Labor Board Princifles vnth AffUcable Cases, NLRB, Aug-. 

*’”’^rr>ecisions of the NLRB (July-December 1934). For a summary 
statement, see Sixth Monthly Refort of the NLRB, pp. 3-S- 
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ruling that the company union is -per se unlawful, the 
NLRB has held that where a company union could be 
shown to be dominated by the employer, it might be 
disqualified — dis-established from functioning as an 
instrumentality of collective bargaining. The Board has 
also held that an employer might be required to desist 
from contributing to the financial support of an employee 
representation plan. At the same time, the NLRB has 
affirmed the idea that a company union, no matter how 
employer dominated, is entitled to a place on the ballot, 
if, as, and when a controversy about representation makes 
an election expedient. The process by which a company 
union has come into being and the methods by which it 
has been maintained in existence, are from this point of 
view immaterial j the important thing is that the workers 
should be permitted a genuinely free choice in the selec- 
tion of the agency through which they desire to exercise 
their rights of collective bargaining. 

The NLRB has not only enunciated, like the NLB 
before it, the principle of majority rulej it has also at- 
tempted to clarify the question of the area within which 
majority rule should hold. In other words, the Board 
has attacked the question of what units, plant or depart- 
mental, might properly be regarded as units for collec- 
tive bargaining. We need not enter into details because 
the NLRB has treated the question on the merits of 
specific cases. The NLRB has also held in effect, if not 
in so many words, that Section 7(a) does not invalidate 
closed shop agreements between a hona fde labor organ- 
ization and an employer. In general, the NRLB may be 
said to have treated the question of the closed shop more 
frankly and with fewer reservations than did the NLB — 
and has stated its conclusions with greater emphasis. 

The doctrines of the NLRB, like those of the NLB, 
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have been concerned with procedural forms of collective 
bargaining rather than with the specific contents of col- 
lective bargains. This is due to the fact that the NLRB 
not only inherited the theories of the NLB but also had 
to face much the same problems: company union versus 
trade union; determined employer resistance against the 
basic doctrines of elections, majority rule, negotiations 
in good faith, and the final making of a collective agree- 
ment. 

The NLRB has had a smoother career than the NLB 
for several reasons. First, while the NLB was constituted 
of partisan interests — an equal number of employee and 
employer representatives, plus an impartial chairman — 
the NLRB is constituted of three impartial experts. 
Second, by the time the NLRB swung into action the 
strike outburst of 1933-34 had spent much of its force. 
Third, much of the NLB’s energies had been spent in 
jurisdictional struggles with the NRA. But with the 
establishment of the NLRB the NRA retreated from the 
field of labor disputes and ceased to issue what professed 
to be authoritative interpretations of Section 7(3.). 
Fourth, the NLB had struggled in vain to extend its 
sphere of influence over iron and steel, automobile manu- 
facturing, and other major industries. Public Resolution 
No. 44 saved the NLRB from spending its energies in 
similar struggles; for the President, relying on the reso- 
lution, created special boards for the steel and textile 
industries. 

The Petroleum Labor Policy Board 

Dissociated both from the NRA and NLRB, and at- 
tached instead to the Petroleum Administration, is the 
Petroleum Labor Policy Board. Within its own sphere 
of influence, the Petroleum Board — the PLPB— en- 
gages, among other activities, in the administrative ad- 
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judication of Section 7(a) cases. Within its limited area, 
the Petroleum Labor Policy Board speaks with a more 
authoritative voice than almost any other labor board. 
Each decision in which it sets forth the meaning of the 
statute is formally approved by the Petroleum Adminis- 
trator, who is the Secretary of the Interior, and enjoys 
the force of an administrative ruling backed up by the 
sanctions which are at the disposal of the Administrator. 

Taken by and large, the PLPB’s interpretation of 
Section 7(a) has been identical with that developed first 
by the NLB and later by the NLRB: free choice between 
representation by company unions or trade unions; elec- 
tions, if necessary, to express the choice; majority rule; 
one and only one labor organization entitled to claim 
the authority of a representative within the meaning of 
the statute; the making and maintaining of collective 
agreements ; disability of the employer to engage in dis- 
criminatory practices. One procedural refinement is 
worthy of attention. If necessary, the PLPB calls for an 
election; but, if the parties involved are willing to waive 
an election, the PLPB proceeds to determine the right 
of a trade union to claim representative powers by mak- 
ing comparisons between payroll records and the names 
signed to the petition asking that the union be certified 
as representative. Having determined the identity of the 
authorized representatives, whether by payroll compari- 
sons or by an election, the PLPB proceeds to issue an 
appropriate certification. 

The Joint Resolution Boards 

Of the various boards (other than the NLRB) estab- 
lished from time to time under Public Resolution No. 44, 
the National Longshoremen’s Labor Board may be dis- 
missed with a mere mention. Its task was clear and 
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specific: to adjust the Pacific Coast longshoremen’s strike. 
Having adjusted the dispute and having handed down 
its-arbitrational award, the Longshoremen’s Board ful- 
filled its only important function. 

Not until the end of 1934, six months after it began 
to function, did the National Steel Labor Relations 
Board begin to hand down formal decisions wherein 
there was incorporated a definite theory of Section 7(2') • 
These decisions were of a twofold character: (i) The 
Board called for collective bargaining elections at which 
the workers might choose between trade union and com- 
pany union representation, and (2) the Board adjudi- 
cated upon complaints of discriminatory discharge and 
lay-off. Prior to this time, the Steel Board had long been 
engaged, without success, in trying to work out an agree- 
ment betvs'een the employers, who stood by their em- 
ployee representation plans, and the A. F. of L. trade 
unions, which demanded elections. 

As for the Textile Labor Relations Board (cotton, 
silk, wool, and other related textile industries), it had 
its hands full for many months in seeking to clean up 
the debris of the nation-wide textile strike and in putting 
into effect some of the recommendations of the Winant 
Commission. The textile strike was followed by what 
the A. F., of L. union maintained was an epidemic of dis- 
criminatory discharges. The result was to overwhelm the 
Textile Board with discrimination complaints, on many 
of which, voluntary adjustment proving impossible, it 
was constrained to rule. 

On the whole, we may say, the Steel and Textile 
Boards have refrained from ambitious efforts to interpret 
Section 7(a). They have left this function to the NLRB, 
whose doctrines were presumably to be followed by all 
the joint resolution boards. 
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The NRA Code Boards 

The original Cotton Textile Board occupied itself with 
the adjustment of labor complaints, with investigations 
into speed-up and stretch-out charges, with the mediation 
and arbitration of strikes, and with encouraging the de- 
velopment of mill committees to handle local contro- 
versies. The Board’s failure or refusal to strike out along 
the doctrinal lines pursued by the National Labor Board 
was a principal factor in arousing the resentment of the 
A. F. of L. union against it. This led, in the end, to the 
collapse of NRA’s pioneer experiment in industrial re- 
lations boards. 

The Automobile Labor Board has also refrained from 
attempting to impose upon the industry a theory of 
Section 7(a) similar to that developed by the NLB, the 
NLRB, and the PLPB. Instead, the Board has issued 
a series of rules and regulations designed to govern (i) 
the conduct of negotiations between employers and em- 
ployee representatives 5 (a) discharges, lay-offs, and 
rehirings j (3) the election of works councils on the basis 
of proportional representation. The Board has relied on 
the terms of the President’s automobile strike settle- 
ment of March 25, 1934. Resentful toward the Board’s 
attitude and procedures, the A. F. of L. unions have 
broken off all relations with it and are seeking to replace 
it, if possible, by a joint resolution board. The Board 
meanwhile has gone ahead with its program of estab- 
lishing works councils, independent of company and 
trade unions alike, and sponsored by the government. 

The several divisional bituminous coal labor boards 
have addressed themselves largely to the interpreta- 
tion of Section 7(^)’ The results so far are somewhat 
paradoxical. On the one hand, the boards have come 
out for the free choice of employee representatives, ma- 
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jority I'ule, the execution of collective agreements, and 
union recognition, at least in cases where anti-union em- 
ployers refused to recognize the United Mine Work- 
ers of America. On the other hand, the most important 
of the boards (with jurisdiction over Illinois) has denied 
the right of choosing representatives for collective bar- 
gaining by means of elections to workers involved in the 
dual union conflict between the U.M.W.A. and the 
Progressive Miners of America, an independent outside 
labor organization. The board has held that where either 
union enjoyed collective contracts antedating Section 
7(a), no election was required until the contract had 
expired. In most of these cases, the P.M.A. constituted 
the complainant, who petitioned for the election, and the 
U.M.W.A. the defendant, who contended for the sanc- 
tity of contracts in the face of Section 7(a). In its only 
major decision up to the end of 1934, the National Bitu- 
minous Coal Labor Board affirmed a divisional board 
ruling that the P.M.A. was not entitled to an election 
in the Peabody properties. The labor board system in the 
soft coal industry may be said to constitute a working ar- 
i-angement between the U.M.W.A. and the employers, 
limiting, in part, the right to strike, and providing, in 
effect, for a degree of compulsory arbitration. The 
U.M.W.A. has thus captured control of the code ma- 
chinery for industrial relations, and uses this machinery 
both to prevent employers from violating Section 7(a) 
and to shut out contending labor unions from the benefits 
of the statute. 

The Newspaper Industrial Board has gone through 
the motions of exercising its powers, but with no per- 
ceptible success, because the Board has almost invariably 
deadlocked — ^the four employer members on one side, 
and the four employee members on the other. As for the 
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National Construction Planning and Adjustment Board, 
it has been inactive because of the continuing depression 
in the building trades and because of strife within the 
A. F. of L. Building Trades Department. Little can be 
ascertained regarding the activities of the remaining 
NRA code boards j some of them, in all likelihood, exist 
only on paper. 

The Problem of Enforcement 

If the various labor boards, particularly the NLB and 
the NLRB, had succeeded in putting their interpretation 
of Section 7(a) into practical effect, they would have 
wrought profound changes over a wide range of Amer- 
ican industrial relations. But the quasi- judicial work of 
the boards had but little practical effect. For this the 
inadequacy of the enforcement machinery was in large 
measure to blame. 

In the matter of collective bargaining, organized labor 
had everything to gain and little to lose by relying upon 
the principles put forth by the NLB and the NLRB. 
The .unions saw that by winning elections they could 
drive ahead toward “recognition.” On the other hand, 
if they lost elections, nothing more serious would result 
than the maintenance of the status quo. The boards had 
little trouble, therefore, in getting the trade unions to 
accept their doctrines. 

The efforts of the NLB and the NLRB to put their 
interpretation of the statute into effect were blocked by 
the attitude of anti-union employers. Such employers 
refused ( i ) to permit the boards to conduct elections of 
employee representatives (2) to accept the principle 

“Some of the outstanding cases were: Welrton Steel and E. G. Budd 
Manufacturing, under the National Labor Board 5 Firestone Rubber and 
the Goodrich Rubber, under the National Labor Relations Board j Car- 
negie Steel Company, under the National Steel Labor Relations Board. 
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of majority rule 5®^ (3) to enter in good faith into collec- 
tive negotiations with employee representatives for the 
purpose of making a collective contract and (4) to 
reinstate workers whom the Boards found to be victims 
of “discrimination.”'® It was not merely a question of 
individual employers, acting singly, but of an organized 
campaign of non-compliance in which entire industries 
acted in concert, supported by their trade associations and 
by the leading employer organizations. This resistance 
the employers justified by arguing that the ideas evolved 
by the NLB and the NLRB were a deviation from tra- 
ditional legal doctrines and would lead to a forced 
unionization of all industry. 

Face to face with employer non-compliance, the 
Boards could resort to one or both of two alternative 
forms of discipline. They could recommend to the 
NRA’s Compliance Division that the employer be de- 
prived of his Blue Eagle. They could refer the case to 
the Department of Justice, urging that appropriate legal 
proceedings be initiated. The effectiveness of the first 
form of discipline depended on the readiness of the Com- 
pliance Division to co-operate and on the degree to which 
a given employer might be hurt by being deprived of 
his Blue Eagle. To withhold or withdraw the Blue Eagle 
from a recalcitrant employer was tantamount to inviting 
the general public to engage in a boycott of his merchan- 
dise. Failure to obtain or to retain a Blue Eagle might 

" It was partly the fear of the consequences of majority rule which 
caused the automobile manufacturers to reject the NLB’s effort to adjust 
the threatened strike in March 19J4. The NLRB’s affirmation of majority 
rule, for the first time, in the Houde case, led to defiance of the Board’s 
authority, and necessitated proceedings in the federal courts. 

“ The most spectacular case under the NLB was that of the Harriman 
Hosiery Mills in Tennessee 5 a similar issue was involved in the Houde 
case handled by the NLRB. 

"Complaints of discriminatory discharges formed the bulk of the 
cases upon which both the NLB and the NLRB had to rule. 
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also lead to certain legal disabilities, such as inability to 
bid on government contracts. The effectiveness o£ the 
second form of discipline depended on the readiness of 
the Department of Justice to institute proceedings 5 on 
the kind of relief sought; and on the willingness of the 
courts to grant such relief. 

The difficulty of establishing an effective modus ofer- 
mdi with the NRA’s Compliance Division was one of 
the principal factors which rendered the NLB largely 
ineffective. A provisional working arrangement was fi- 
nally established*’*’ and four Blue Eagles were removed, 
two of which were later restored. By this time, however, 
the NLB was nearing its end. The National Labor Rela- 
tions Board has faced the same problem with regard to 
the NRA Compliance Division. Under the executive 
•order of June 30 , 1934 , the Compliance Division is 
bound to accept the NLRB’s fact findings as final and 
conclusive; but is not obliged to act upon the Board’s 
recommendations. In practice, the logical impasse has 
been resolved by an arrangement according to which the 
Compliance Division agrees to act upon the Board’s 
recommendations in “normal” cases, while the Board 
recognizes the Compliance Division’s ultimate power of 
discretion.®’ 

*^The NLB was estabiished Aug. 5, 1933 but not until Feb. 23, 1934 
■did tbe President issue an executive order defining the relationships be- 
tween the Board and the Compliance Division. Prior to this order, the 
Compliance Division took the attitude as shown in the Budd case, that 
it was free to investigate, adjust, and adjudicate any controversy sub- 
mitted to it by the Board and that it was not bound by the conclusions and 
opinions of the Board. In brief, the Compliance Division refused to re- 
move Blue Eagles merely upon the request of the Board. 

This arrangement led to difficulties in the Jennings discharge case, in 
"which the NRA opposed the e?cercise by the NLRB of jurisdiction over a 
case which might have been routed through the Newspaper Industrial 
Board. From July 9, 1934 to Jan. 9, 1935, of 36 cases transmitted to 
it by the NLRB, the Compliance Division removed 24 Blue Eagles j 12 
cases were still pending at the end of the period. Sixth Monthly Re fort 
of the RLRB^ p. i. 
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It has also proved difficult, first for the NLB and later 
for the NLRB, to establish smooth working arrange- 
ments with the Department of Justice. Where the Boards 
saw a clear-cut violation of the statute, the Department 
of Justice foresaw difficulties in building up a conclusive 
case. As a consequence, the Department was much more 
reluctant to prosecute than the Boards were to initiate 
prosecutions. How slow, cumbersome, and ineffective the 
procedure proved to be is shown by the record. By the 
end of 1934, the tide of alleged employer non-compli- 
ance had been mounting higher, day by day, for almost 
a year and a half. During all this time the Department 
of Justice had initiated proceedings in two cases in all, 
neither of which was concluded, that is, brought before 
the United States Supreme Court.®® 

Fear of losing the Blue Eagle was by no means a 
motive sufficient to drive recalcitrant employers into com- 
pliance with Labor Board decisions. It was not altogether 
certain, to begin with, that the Blue Eagle would be 
taken awayj and the actual loss of Blue Eagles, once 
NRA’s “cracking down” phase had passed, did not seem 
to matter much. Indeed, as time went on, the anti-union 
employers became more aggressive and began to carry 
the attack to the Labor Boards. Thus, the National Asso- 
ciation of Manufacturers advised all employers to fight 
the NLRB’s version of majority rule (as set forth in the 
Houde dedsion) by resorting to the federal courts. Hav- 
ing issued election orders in the rubber and tire industry 

“ (i) The Weirton suit, begun upon the urgings of the XLB, which 
occasioned a ruling by Federal Judge Nields on Feb. 27, 193S 
tion 7(a) was unconstitutional and that the company union in question 
was not unlawfully imposed. This suit had dragged through the courts 
for more than a year. (2) The Houde suit, begun upon the urgings of 
the NLRB. The Weirton case was the only one referred to the Department 
of Justice by the NLB. Up to Jan. 9, 19351 Ae NLRB had referred. 21 
cases to the Department of Justice. See Sixth Monthly Report of the 
NLRB, p. 1. 
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cases, the NLRB was at once dragged into the federal 
courts. Having issued election orders in Carnegie Steel 
and in other cases, the Steel Labor Board was also 
dragged into the federal courts.®* 

Under circumstances like these, it was useless to look 
for quick and vigorous enforcement. The typical situa- 
tion was a prolonged and tortuous process. One cause 
celebre — ^Weirton, Budd, Harriman, National Lock, 
Houde, Goodrich, Firestone, Jennings — followed an- 
other in quick succession. In the process, first the NLB 
and then the NLRB became voices crying in the wilder- 
ness of non-compliance.®* 

In effect, then, the Labor Boards were compelled to 
depend for enforcement of their rulings on the force of 
public opinion. To judge by the increasing vigor with 
which anti-union employers pushed their resistance as 
time went on, it would follow either that the Boards 
failed to awaken public opinion or else that public opinion 
was not a factor of sufficient strength to accomplish the 
purpose. After the first outburst of NRA excitement, 
public enthusiasm for the objectives of the act subsided 
considerably. Also, public opinion was bound to be con- 
fused by the multitude of conflicting voices; the NRA 
versus the NLB 5 General Johnson versus Senator 
Wagner; Donald R. Richberg versus the NLRB ; Public 
Resolution No. 44 versus the automobile strike settle- 
ment; and so on. 

Basic to the inability of both the NLB and the NLRB 
to enforce their rulings on Section 7(a) was the reluc- 

In the former case, the suit against the Board was brought by the 
employers. In the latter case, the suits against the Board were brought, 
at least technically, by the employee representation plans. In 7 of the 
86 cases decided by the NLRB up to Jan. 9, 19353 actions w^ere brought 
to enjoin enforcement of the decisions. The same, p. i. 

** For a statement by the NLRB of its importance on the enforcement 
side, see the same, p. 7, 
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tance of the Administration to face the fundamental issue 
raised by the statute, namely the part to be played by 
trade unions in American industry. To encourage vigor- 
ous enforcement of Section 7(a) as interpreted by the 
two Labor Boards would have precipitated an industrial 
battle to the finish between trade unions and anti-union 
employers. These consequences the Administration was 
not ready to face, partly because of the possible effects 
on re-employment and recovery, partly because of the 
long-range implications of collective bargaining through 
trade unions upon the economic structure. 



CHAPTER XVIII 


CHANGES IN THE POSITION OF 
TRADE UNIONISM 

In the preceding chapter we made references to the 
ways in which the NRA was affected in its labor policies 
by the activities of trade unions and how it in turn in- 
fluenced these activities. To complete our picture of 
developments in industrial relations under the NIRA, 
we must now consider more fully what took place in 
the organized labor movement during 1933-34- What 
new trends were released by Section 7(a)? What were 
the results? 

By March 1933, trade unionism in the United States 
had reached the lowest point in two decades in member- 
ship, financial resources, and morale. Four years of de- 
pression had aggravated the internal and external diffi- 
culties of the trade unions inside and outside the Amer- 
ican Federation of Labor. It was being seriously debated 
whether or not all trade unions were on their ‘‘death- 
bed,” soon to pass from the economic scene.^ Today, 
20 months later, the trade unions are on the upward 
grade again in numbers, resources, and self-assertiveness, 
and are clamoring for co-equal status with management 
in the developing scheme of “industrial self-govern- 
ment.” 

This striking change in the outlook for trade unionism 
may be regarded as one of the major effects of the Re- 
covery Act. It can be ascribed more particularly to the 
forces released by Section 7 of the statute. It is, there- 
fore, of special interest to examine the specific influences 

‘ See Lewis L. Lorwin, The American Federation of Labor, pp. 451-55. 
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which the NIRA and the NRA have had upon trade 
unionism. What changes have taken place in the mem- 
bership, structure, and functions of the trade unions? 
What new problems have been placed before them? 
How have the unions met these problems.'’ To what ex- 
tent have the unions been given a new orientation which 
may shape the course of the labor movement in the near 
future? 

SETTING THE SCENE 

Before the Industrial Recovery Act was many days 
old, it became evident that Section 7(a) was operating 
as a potent factor in stimulating trade union growth and 
expansion. An organizing fever spread through the ranks 
of American labor recalling in scope and intensity the 
greatest labor organizing periods of the past.® The new 
stirrings in the world of organized labor could be ex- 
plained in part by the economic stimulus of the “business 
boomlet” of May-Jvily 1933 and of antidpated inflation. 
Far more important was the psychological effect of Sec- 
tion 7(a). The fear of employers which had long kept 
workers from joining trade unions was for the time 
being overcome. Paid trade union organizers, as well as 
voluntary self-appointed ones, not only emphasized the 
new freedom to organize, but asserted that the NIRA 
required the organization of both employers and workers 
to carry on collective negotiations under codes of fair 
competition. The point was also made that since the act 
was temporary, it was necessary to act quickly in order 
to build up strong labor organizations against the day 
when the act would expire. 

During July, August, and September 1933 organizing 
activities throughout the country were intense, often 
quite spontaneous. This movement was accompanied by 

*1829-345 I885-S75 1899-19025 1910-125 1919-20. 
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a rising wave of strikes, for the most part in the textile, 
mining, and clothing industries, although many other 
industries were also affected. Some of these strikes were 
strategic maneuvers undertaken by the unions to influ- 
ence the formulation of the labor provisions of the codes 
in their respective industries. Others were primarily 
strikes for union “recognition.” 

From November 1933 to March 1934 the strike 
movement subsided somewhat and union growth went 
forward at a slower rate. This paralleled to some extent 
a recession during the same period in industrial activity. 
But the scene was being set for greater labor unrest in 
the future. During the first phases of the NRA, anti- 
union employers were somewhat uncertain as to just what 
the NRA meant to do about labor organization. But 
after a brief interval these employers concluded that the 
field was open to them to fight the unions if they could. 
Hastily, but systematically, the anti-union employers 
began to form employee representation plans and to dis- 
charge workers, so it was complained, for trade union 
activity. By the fall of 1933 “company unionism” had 
assumed the character of a nation-wide counter offensive 
against trade unionism. The result was that trade union 
organizers found themselves blocked because many of 
the old psychological difficulties of organizing the un- 
organized made themselves felt again. 

At the same time, officers of the A. F. of L. and trade 
union leaders were coming to rely more and more, for 
the purpose of gaining “recognition,” upon the machin- 
ery of the National Recovery Administration and of the 
National Labor Board. The struggle of the trade unions 
against company unions was transferred from plants, 
mines, and mills to the Department of Commerce build- 
ing, where officials of the NRA and members of the NLB 
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held hearings and executive sessions in the strenuous 
effort to find some formula that would assure the “united 
action of management and labor.” The trade unions be- 
came increasingly enmeshed in the administrative ma- 
chinery of the NRA and of the NLB, spent much time 
in efforts to obtain industrial relations boards and labor 
representation on code authorities, and only slowly dis- 
covered that their success in such efforts depended on 
their power to use organized external pressure. 

A new wave of strikes and a new upswing of union 
organizing began in March 1934, reaching a peak in the 
summer months. There was a new element in the situa- 
tion which differentiated the movement of 1934 from 
that of a year before. By the spring of 1934, the labor 
groups had lost some of their earlier faith in the NRA 
and even in the NLB as agencies that might be helpful 
to their cause. There was a growing resentment in labor 
ranks against continued unemployment, inadequate 
weekly earnings, increasing discrimination on the part 
of employers against union workers, and the growth of 
company unions. The new temper made itself felt in a 
change of leadership in some unions, in greater pressure 
upon the older leadership for more aggressive action, 
and in an outburst of labor militancy. Union develop- 
ment was thus carried along not by faith in the rights 
granted by Section 7(a), but by a somewhat defiant de- 
termination to make the law, as interpreted by the 
A. F. of L., a reality through the force of organized and 
direct action. The last explosion of this movement was 
the nation-wide textile strike in the fall of 1934, after 
which the movement began to subside.’ 

The total effect of these various factors and move- 
ments up to the end of 1934 was a considerable increase 

* For complete statistical details on the strike movement during 1 933-34, 
see **Industrial Disputes,” Monthly Labor RevieWy vols. 37-40, 
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in trade union membership and activity. But different 
unions had varying shares in the total result. To get a 
true picture of the growth of American trade unionism 
during 1933-34 it is necessary to consider separately 
three main groups of trade unions : ( i ) the international 
unions already in existence and affiliated with the Amer- 
ican Federation of Labor; (a) the so-called federal labor 
unions adhering directly to the A. F. of L. ; and (3) the 
independent unions outside the A. F. of L. 

THE GROWTH OF THE A. F. OF L. 

Between the summer of 1933 and the winter of 1934- 
35, the A. F. of L. added about i million paid-up mem- 
bers to its ranks. The average paid-up membership for 
the fiscal year 1933 was 2,126,796; as of August 1934, 
paid-up membership totalled 2,823,750.* By January 
1935 the total may reasonably be estimated at or near 
3 million. If we allow for non-dues-paying members as 
well, and if we adjust for the peculiar manner in which 
many of the international unions compute their per capita 
taxes, we may safely estimate the total A. F. of L. mem- 
bership, at the end of 1934, at not less than 3.5 million 
and nearer 4 million.' 

In any case, the A. F. of L. more than recouped, dur- 
ing 1933-34, the losses of the depression years. The 
achievement was substantial, although the final result 
fell far short of the average paid-up membership of 
19 1 9-20, and came nowhere near the claims put forward 
in the early summer of 1933 that the A. F. of L. would 
shortly have lO million workers. 

In seeking to analyze the membership increase in 

'‘See Proceedings of the Annual Convention of the A, F. of 
1934, p. 41. 

® For a discussion of the character of A. F. of L. membership figures, 
see Lorwin, The American Federation of Labor^ pp. 302~o5. 
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greater detail, we restrict ourselves to figures of voting 
strength at the 1934 convention of the A. F. of L. This 
means that we have to deal with a membership increase 
(computed on a dues-paying basis averaged over the 
fiscal year) of about 500,000 workers.® Three factors 
were responsible for this increase: ( i ) the addition of one 
new large international union; (2) the rapid rise in the 
membership of some 35 of the 109 international unions 
of the A. F. of L.; and (3) the spectacular increase in 
membership of newly formed federal and local unions 
under the direct supervision of the A. F. of L. 

The International Unions 

Long outside of the A. F. of L., the Amalgamated 
Clothing Workers of America joined it at the 1933 con- 
vention, following an adjustment of protracted juris- 
dictional difficulties with the United Garment Workers’ 
Union. This reconciliation was due to the recognition on 
the part of the leaders of the Amalgamated that it was 
necessary for them to make their peace with A. F. of L. 
in order to play any significant part on the NRA stage. 
Thus, as an indirect result of the NRA, the Amalgamated 
Clothing Workers contributed to the A. F. of L. over 
80,000 members who were effectively organized and 
committed to progressive policies. Among the interna- 
tional unions affiliated with the A. F. of L. before 1933, 
the most spectacular increase in membership — 125,000 
workers^ — ^was shown by the International Ladies’ Gar- 

®The average membership for the fiscal year 1933 was, as indicated 
above, 2,126,796. The a^verage membership for the fiscal year 1934 was 
2,608,011. See Report of the Executive Council ^ t934> P* 8. 

’ It cannot be doubted that the United Mine Workers’ membership must 
have increased by at least 250,000 j but the voting strength in 1934 was 
the same as in 1933, that is 3,000 votes, indicating a total membership 
in each year of 300,000 workers. The 1933 figure is undoubtedly a 
gross over-estimates the 1934 figure is probably an understatement. 
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ment Workers’ Union. The United Textile Workers of 
America added almdst 25,000 workers to its rolls. Thus, 
three unions exercising jurisdiction over the clothing and 
textile trades accounted for a membership increase of 
approximately 230,000 — almost half of the total in- 
crease. 

Substantial increases in membership were made by 
two unions in the transportation trades.® The remainder 
of the increased membership was scattered in a variety of 
trades.® All told, about 35 international unions out of a 
total of 109 accounted for a membership increase of about 
455,000 out of the total increase of 500,000. As for the 
remaining international unions, some reported negligible 
increases j’® a few reported no change whatever 5 and the 

®The International Longshoremen’s Association gained over 10,000 
new members, and the International Brotherhood of Teamsters added 
almost 25,000 dues-paying members to its rolls. 

*Thus, the International Brotherhood of Electrical Workers gained 
about 37,0005 the International Association of Machinists, about 17,0005 
International Union of Brewery Workmen, close to 10,0005 the Hotel 
and Restaurant Employees’ Union, some 15,000 members. The Inter- 
national Mine Mill and Smelter Workers raised its membership from 
1,300 to 11,600 — 2i gain of 10,3005 the International Oil Field Gas 
Well and Refinery Workers, from 300 to 12,5005 the International 
Jewelry Workers, from 800 to 4,9005 the International Tobacco Work- 
ers, from 2,600 to 8,3005 International Coopers, from 700 to 2,5005 
International Metal Polishers, from 1,400 to 3,5005 Brotherhood of 
Papermakers, from 2,300 to 11,5005 International Leather Workers, from 
800 to 3,0005 Federation of Government Employees, fjroi?i 4,000 to 
8,3005 Brick and Clay Workers, from 100 to 1,400. Other appreciable 
increases were reported as follows: Journeymen Barbers, 7,3005 Boot 
and Shoe Workers, 5,8005 Bridge and Structural Iron Workers, 6,0005 
Hatters, Cap and Millinery Workers, 6,4005 Meat Cutters and Butcher 
Workmen, 8,400. Smaller increases were reported as follows: Bakery 
and Confectionery Workers, 2,2005 International Bookbinders, 1,2005 
Building Service Employees, 1,2005 International Fire Fighters, 1,7005 
Foundry Employees, 1,5005 Flint Glass Workers, 2,5005 Glove Workers, 
2,9005 Maintenance of Way Employees, 3,4005 International Molders, 
2,8005 Sulphite Workers, 1,9005 American Federation of 

Teachers, 1,500. 

^ The Amalgamated Iron, Steel and Tin Workers reported a gain 
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rest reported decreases. In the latter two groups were 
most of the important building trades and printing 
trades unions. 

The Federal Labor Unions 
In August 1932 the number of federal and local 
unions affiliated directly with the A. F. of L. had fallen 
to 307 — the lowest figure since 1 899 — with a total mem- 
bership of 11,368.“ During the twelve months ending 
August 31, 1933, the Federation issued 386 new charters 
to federal and local unions, of which number 340 were 
issued during July and August 1933, the two months 
immediately following the passage of the Recovery Act. 
The phenomenal advance continued during 1933-34. 
During the year ended August 31, 1934 the A. F. of L. 
issued 1,196 charters to new federal and local unions, 
and reported, at the end of the fiscal period, a total of 
1,788 such unions with an average membership for the 
year of 89,093. Between the summer of 1933 and the 
autumn of 1934, the number of workers organized in 
these unions increased by at least 80,000. This represents 
the peak in the history of these unions in the A. F. of L., 
compared with 1,286 locals and 86,784 members in 
1920, the previous period of greatest union expansion.’^ 
Another important feature of the situation was the 


of only 900 members. But the evidence seems to point to an increase 
of many thousands. The Amalgamated -would seem to be one of the 
A. F. of L. unions which prefer to understate membership rather than 
pay heavy per capita taxes. 

“ In addition to national and international unions the American Fed- 
eration of Labor issues charters to two kinds of organization j (i) local 
trade unions and (2) federal labor unions. Seven workers in any locality 
in the same trade may form a local trade union. If that many workers in 
the same trade are not available, seven workers in different trades may 
form a federal labor union. 

See Proceedings of the s^fh Annual Contention of the A, F, of L., 
1934, pp. 6-75 also Lorwin, The American Federation of Labor, p. 4S 8. 
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spread of the federal unions into the hitherto unor- 
ganized mass production industries. An entirely new de- 
velopment was the organization of national councils 
among such federal unions. Most successful perhaps of 
all drives into industries previously unorganized was that 
against the rubber tire and rubber manufacturing indus- 
try. When it began in the early summer of 1933, only 
2,500 workers in the Akron district were organized. In the 
fall of 1934 the A. F. of L. estimated that “there were 
from 60,000 to 70,000 union members in the district, the 
vast majority of whom were rubber workers.” Not all of 
these newly organized workers belonged to federal or 
local unions} a substantial number belonged to some of 
the international unions. However, federal plant unions 
had been set up and were more or less active in almost 
all of the important manufacturing units of the rubber 
tire and rubber industry. Some 75 unions were operating 
in these plants, and were joined in a National Council 
of Rubber Workers.^^ 

Gains were also made in the automobile manufactur- 
ing industry. In June 1933 there was not one union of 
automobile workers afEliated with the A. F. of L. By 
the autumn of 1934, 104 federal labor unions had been 
established} and first steps toward organization had been 
taken in most of the important and many of the minor 
plants. The total number of workers in these unions was 
estimated at between 2 5 and 50 thousand, and a national 
council had been organized.^* 

In the entire aluminum manufacturing industry there 
was in July 1933 only one local union. By the autumn 
of 1 934 every aluminum plant in the country, with one 
exception, had been organized into federal labor unions} 

“See Refort of the Executive Council^ 1934? PP* 18-20. 

“The same, pp. 20-22. 
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and -in the case of that one exception, organizational work 
was going forward. As a result of the year’s drive, there 
were in the industry 20 federal unions representing some 
15,000 workers, with a National Council at the head.^° 

The federal unions in the rubber, aluminum, and auto- 
mobile manufacturing industries showed the greatest 
progress during 1933-345 but there were gains among 
other groups of workers. Lumber and sawmill workers 
had, by the autumn of 1934, 130 unions, representing 
an estimated 1 5 per cent of eligible wage earners. In the 
coke and gas industry, more than 50 labor unions directly 
affiliated with the A. F. of L. were set up during the pe- 
riod in question. In the cement industry, by the fall of 
1 934, some 30 federal unions, most of them set up during 
the past year, were functioning. Advances were made also 
among flour, feed, and cereal workers, in the electrical 
manufacturing industry (particularly among radio man- 
ufacturing workers), in the cleaning and dyeing trade, 
among office workers, cannery workers, agricultural 
workers, gasoline filling station attendants, wholesale 
establishment employees, theater ushers, chemical work- 
ers, aeronautical manufacturing workers, and several 
other groups.^ 

ORGANIZING THE “GREAT CAMPAIGN” 

We may describe the period I933-34 j wiA respect to 
the organizational activity carried on by the A. F. of L. 
and its constituent unions, as the period of the ‘^Great 
Campaign.” The unions went out during this period with 
unusual zeal and energy to direct and utilize the new 
interest in organization aroused among workers by the 
NIRA. As a result, the problems of organizing became 

^®The same, pp. 21-22. 

^®A 11 the data given above arc summarized from the Report of the 
Executlm Council, 1934? PP- ^ 4 ~ 37 - 
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even more important for the A. F. of L. than they- had 
been before the NIRA. 

In general, traditional policies and practices were pur- 
sued in this organizing campaign. As a central body the 
A. F. of L. devoted most of its energies to the formation 
of directly affiliated federal and local labor unions in the 
mass production industries. The specialized workers in 
the crafts and trades were left to the devices of the in- 
ternational unions. Some co-ordination was effected 
through the departments, the central labor unions, and 
the state federations. 

As a central body the A. F. of L. continued to carry on 
its organizational work through the usual system of 
volunteer and paid organizers. But more energy was 
manifested. Although the number of volunteer organ- 
izers remained about the same, the number of full-time 
organizers was increased from 33 in 1933 to 55 in 1934. 
Expenditures for organizational activities increased more 
than threefold: from $100,301 in 1932-33 to $323,874 
in 1933-34.^^ At the same time, it is important to note 
that the A. F. of L. paid out only $ i ,084 to federal labor 
unions for defense purposes during 1933-34, although 
the contributions of federal labor unions and local trade 
unions to their defense fund totalled $133,615.31.^^ 

Some attempts were made by the A. F. of L. to give 
central direction to the organizing campaign of the au- 
tonomous internationals. In January 1 934 the Executive 
Council called a conference of affiliated unions to con- 
sider the common problems of organization under the 
new conditions created by the Recovery Act. Three prin- 
cipal recommendations were put forward: 

” Proceedings of the g^th Annual Convention of the A. F. of L., 1934, 
p. 14. 

” Report of the Executive Council, 1934, p. 5. 
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(1) That A. F. of L. organizers and union ojfficers should 
arrange conferences in order to promote harmony in organizing 
work and to avoid friction arising out of overlapping jurisdic- 
tional claims, particularly between the international and the fed- 
eral unions; 

(2) That periodic meetings should be held at which methods 
■of organization and programs for planning would be discussed, 
and 

(3) That mass meetings should be arranged throughout the 
country; these mass meetings to be addressed by A. F. of L. 
officers and by A. F. of L. speakers specially trained for that 
purpose.^® 

Very little seems to have been accomplished, in a con- 
crete way, toward putting these recommendations into 
effect. A. F. of L. organizers were scrupulous not to 
transgress clearly defined jurisdictional lines in forming 
new federal labor unions. This they did, however, not so 
much through conferences with international union offi- 
cers, as by instructions from Washington headquarters. 
Such instructions were due to pressure put upon the 
A. F. of L. by the officers of international unions, jealous, 
as ever, of the rights staked out in their respective char- 
ters. As to periodic and mass meetings, what was accom- 
plished was done informally. 

At the 1934 convention, the Executive Council was 
instructed “at the earliest possible date” to inaugurate, 
manage, promote, and conduct a campaign for organiza- 
tion in the iron and steel industry. To do so would call 
for co-ordination of the work of the Amalgamated Asso- 
ciation of Iron, Steel, and Tin Workers, of a large num- 
ber of other internationals, and of the A. F. of L. Metal 
Trades Department. It was not yet apparent, by the be- 
ginning of 1935, that the Executive Council had acted 
concretely on these instructions. 

“The same, p. 17. 

^Proceedings of the s^ih Annual Convention^ pp. 586-87. 
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As in past years, so also during 1933-34., the 
A. F. of L. failed to devote any considerable energy to 
the special training of new organizers. Direction of the 
work remained in the hands of the Secretary, Mr. Frank 
Morrison, who was burdened with many other duties as 
well. Some progress was achieved along the lines of pre- 
paring new literature for organizational purposes. Thus 
the A. F. of L. issued reprints of the Recovery Act with 
the section bearing on labor italicized. President Green 
issued, from time to time, open letters explaining the 
codes of their respective industries to the automobile 
workers, the rubber workers, the cleaners and dyers. In 
other open letters the composition and powers of the 
Labor Board system were set forth, and the necessity of 
police duty by labor unions was stressed. Oil workers and 
filling station men were sent summaries of important 
decisions bearing on collective bargaining, which had 
been handed down by the Petroleum Labor Policy 
Board. A series of sample trade agreements were prepared 
for the instruction of new unions which might be engaged 
in drafting collective contracts. The American Federa- 
tionist printed a number of articles describing the prog- 
ress of organization in the various mass production in- 
dustries. 

On the basis of the record, it can hardly be said that 
the A. F. of L. mapped out a carefully planned program 
of organization which it proceeded to execute according 
to schedule. There was a good deal of talk concerning, 
the need for such planning. But the characteristic pro- 
cedure was to assign some specific organizer to a specific 
industry, and then to leave matters in his hands. This 
procedure throws the burden of thought, not upon work- 
ing out a carefully conceived plan of attack, but on choos- 
ing the right man for the right job. Fortunately for the 
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A. F. of L., during the early months of the Recovery- 
Act the organizers found groups of workers who were for 
the time being highly receptive to the trade union idea. 

The A. F. of L. officers themselves spent much of their 
time and energy in attendance upon the vast administra- 
tive machinery of the NRA and the Labor Boards. Quite 
as wholeheartedly as during the war period, the A. F. of 
L. accepted the idea of a “partnership” with manage- 
ment and government. To bring about union recognition, 
the A. F. of L. leaned heavily upon the Labor Boards 
and upon the compliance apparatus of the NRA. In ac- 
cordance with this policy the A. F. of L., as a central 
body, refrained from encouraging strike actions. Rather 
than run the risk of an automobile strike in March 1934., 
the A. F. of L. assented to settlement terms which, in the 
sequel, proved a setback to the further progress of the 
federal labor unions in the industry. When the aluminum 
workers finally walked out in the late summer of 1934, 
A. F. of L. representatives hastened to bring about a 
quick settlement which accomplished little besides main- 
taining the status quo. A. F. of L. pressure also served 
to hold back strikes, for which “rank and file” groups 
were pressing in the steel and rubber industries. In part, 
this reluctance by the A. F. of L. to sanction strikes may 
be explained by the persistence of unfavorable economic 
conditions, not to speak of the fear that the new organiza- 
tions might be wrecked by rushing into hasty action. Im- 
portant, however, was the belief that the A. F. of L. 
might gain more by peaceful co-operation in carrying 
out the purposes of the Recovery Act than by militant 
action. 

We cannot consider here in detail the organizational 
campaigns conducted by the various international unions 
separately. A number of unions did very little. Such were 



502 NATIONAL RECOVERY ADMINISTRATION 

the printing trades unions, which came through the de- 
pression with membership and morale more or less in- 
tact, owing to the skilled character of the trades and to 
their solidly established systems of benefits. Other 
unions, operating in industries where the codification 
process contributed nothing toward re-employment, were 
too much weighed down by the depression to engage in 
organizational campaigns. Such were the unions in the 
building trades — the A. F. of L.’s largest and most im- 
portant single bloc. Many of the other craft unions, re- 
calling the mushroom growth and catastrophic decline 
during the period 191 9-1922, moved cautiously in the 
fear of enrolling too many low-paid, semi-skilled work- 
ers,- not likely to be capable of paying dues regularly, 
and likely, at the same time, to become a burden on the 
benefit system. Still other unions, sluggish and set in 
old habits of thought, were incapable of devising tactics 
and weapons to cope with the new order of things. 

A small number of unions were capable, however, of 
rising to the occasion and of profiting to the full by the 
psychological forces which Section 7(a) had released. 
The two principal needle trades unions, the International 
Ladies’ Garment Workers and the Amalgamated Cloth- 
ing Workers, were among the foremost in this group. 
The I.L.G.W.U., driving ahead at a phenomenal pace, 
not only re-established its hold over the dressmaking 
division, but also took big steps forward to organize the 
“out of town” open-shop areas of the ladies’ garment 
trade. The A.C.W.A. similarly conducted a strenuous 
and on the whole successful drive to organize the un- 
organized segments of the men’s clothing industry, prin- 
cipally outside of New York. In both cases it was found 
that groups of workers previously believed immune to 
trade union propaganda had, in fact, become first-rate 
union material. Both unions made full use of the strike. 
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both to win recognition and to further their demands for 
concessions in code making. 

Equally energetic and successful were the United 
Mine Workers of America.*’’ Breaking through barriers 
long believed to be insurmountable, the United Mine 
Workers rounded up thousands upon thousands of work- 
ers in the anti-union parts of Kentucky and West Vir- 
ginia. Trade unionism, as a going concern, was established 
in Logan and Mingo counties (West Virginia) and in 
Bell and Harlan counties (Kentucky). Against the resist- 
ance of the iron and steel companies, the U.M.W.A. or- 
ganized thousands of workers in the “captive” mines of 
western Pennsylvania; in this case, not peacefully, but 
by force of a determined and violent strike. Out in the 
Central Competitive Field, where the U.M.W.A. had 
been for years slowly falling apart since the expiration 
of the Jacksonville agreement, membership and morale 
were regained, and the U.M.W.A, took the upper hand 
in its life and death struggle with the dual union, the 
Progressive Miners of America. By mass meetings in 
coal towns and by “motorcades” bearing the gospel of 
trade unionism from town to town, the U.M.W.A. 
gained 135,000 members during three weeks of June 
1933. By the end of August 1933, the union claimed 
a total membership of 600,000 — five-sixths of this 
claimed total being in the bituminous coal division. This 
came close to the 1920 claimed total of 650,000 mem- 
bers.** 

In brief, the year 1933-34 was a fruitful period for 

We are concerned exclusively with the bituminous coal division, for 
the anthracite industry had not, by March 1935, come under a code. 

""The rapid organizational advance of the TJnited Textile Workers 
of America should also be mentioned. For the first time in its history, 
the U.T.W.A. was able to grasp a foothold in the cotton textile mills 
of the South. In the early fall of 1934, the U.T.W.A. was able to call a 
nation-wide textile strike, the force of which was felt particularly in the 
South, 
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those A. F. of L. unions which were sufficiently aggres- 
sive to reap quickly the benefits of Section 7(a). While 
the social idealism of the New Deal was still fresh, many 
of the old fears of, and prejudice against, unionism on 
the part of workers, were dissolved. After the company 
union counter-offensive picked up momentum, the situa- 
tion began to change. Affairs settled down into a stubborn 
battle between the two sides. Organization became a more 
difficult and complex job, for which the A. F. of L. de- 
vised no new methods. 

TRADE UNIONS OUTSIDE THE A. F. OF L. 

We need not concern ourselves in this study with the 
most important group of American trade unions outside 
the A. F. of L., the four Railroad Brotherhoods. The 
fortunes of the “Big Four” during 1933-34, and to a 
large extent also the fortunes of the A. F. of L. railroad 
unions among the shop crafts, the clerks, and the main- 
tenance of way employees, were determined, not by the 
Recovery Act but by the Emergency Transportation 
Act of 1933 and the Railway Labor Act as amended in 
1934 - 

The Railroad Brotherhoods excluded, there remain 
two groups of unions which demand attention : ( i ) the 
left-wing, so called “Communist” unions, affiliated with 
the Trade Union Unity League, and (2) other unions 
independent of the A. F. of L., usually to the “left” of 
the A. F. of L. in social outlook, although in varying 
degrees. 

The Unions of the Trade Union Unity League 

In the view of the Trade Union Unity League the 
Recovery Act was merely another “capitalist” scheme to 
depress the living standards of the workers, to limit the 
right to strike, and to prepare the mind of the nation for 
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an imperialist war. Starting from this base, the T.U.U.L. 
denied that the wage earners’ interest could be protected 
in the NRA code-making and code-administering pro- 
cess, or that their statutory rights would be protected 
by independent labor boards. Accordingly, the T.U.U.L. 
unions were hardly in a position to profit from the psy- 
chological efiFects of Section 7 (a) upon the worker’s atti- 
tude toward collective bargaining. 

•Only a few of the unions of the T.U.U.L. were 
sufficiently strong in their respective trades to be able 
to maintain their position under the new conditions. The 
outstanding example was the Industrial Fur Workers’ 
Union, connected with the Needle Trades Workers’ In- 
dustrial Union. Dominant in the New York City fur 
market for some years, the Industrial Fur Workers 
Union was able to hold its own against the International 
Fur Workers affiliated with the A. F. of L., and to main- 
tain its collective contracts. But the Industrial Fur Work- 
ers’ Union was unable to make headway in the out of 
town markets. As to the branches of the Needle Trades 
Workers Industrial Union other than fur, they were 
overwhelmed by the advance of the A. F. of L. unions. 

Spasmodic, though fervent, efforts were made by the 
Marine Workers’ Industrial Union. This union played a 
part in the Pacific Coast dock strike far out of proportion 
to its numbers. The union also tried to gain “recognition” 
in the Eastern Seaboard cities. But the results were 
negligible. The International Longshoremen’s Associa- 
tion and the International Seamen’s Union, both affili- 
ated with the A. F. of L., emerged the dominant organi- 
zations on the Pacific Coast, while in the Eastern Sea- 
board cities the former finally negotiated, in the fall of 
1934, a collective agreement with the shipping compan- 
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Except for these two unions, and for the National 
Furniture Worker’s Industrial Union, which also dis- 
played activity, the elements of the T.U.U.L. dropped 
out of the picture during the “Great Campaign” of 1933- 
1934. Thus, the National Miners’ Union was buried 
under the avalanche of the United Mine Workers, and 
the National Textile Workers’ Union disintegrated as a 
result of the advance of the United Textile Workers. 
The Metal Workers’ Industrial Union, after some early 
flurries in the iron and steel industries, vanished from the 
scene. 

No reliable data on the membership of the T.U.U.L. 
unions are available. There is no doubt, however, that 
the membership, never over 25,000, declined between 
1933 and 1934. It would also seem that, as a result of 
their experience in 1933-34, the T.U.U.L. leaders have 
reverted from the policy of dual unionism to their former 
policy of “boring from within.” 

Other Independent Unions 

Outside the T.U.U.L. there were three principal in- 
dustries in which independent trade unions — ^what the 
A. F. of L. calls “dual unions” — were formed during 
1933-34. These industries were coal mining, boot and 
shoe manufacturing, and automobile manufacturing. 

Unions in coal mines. In Illinois, the Progressive 
Miners of America continued its factional struggle 
against the United Mine Workers of America. But the 
P.M.A. lost ground continually. Owing to its participa- 
tion in the bituminous coal labor boards, the United 
Mine Workers captured control of the administrative 
machinery to strengthen its own position. When the 
P.M.A. presented to Divisional Board No. 2 the de- 
mand that elections be held to determine the identity 
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of the representative labor organization in the Peabody 
coal mines, they received the answer that contract rights 
were inviolate and took precedence over the rights o£ 
free choice created by Section 7(a).''® 

In the Pennsylvania anthracite fields, the United An- 
thracite Miners of Pennsylvania, a “rump” union, chal- 
lenged the U.M.W.A. in a conflict marked by violent 
strikes. It could not, however, dislodge the U.M.W.A. 
from the position which it held by virtue of long-estab- 
lished contractual relationships with the operators. 

Unions in the hoot and. shoe industry. As a strong and 
powerful competitor of the A. F. of L.’s Boot and Shoe 
Workers’ Union, particularly in the New England 
manufacturing centers, there emerged during 1933-34 
the United Shoe and Leather Workers’ Union. This 
union is a merger of independent labor organizations, 
and professes to be more militant and more progressive 
than the Boot and Shoe Workers’ Union 5 but it rejects 
the communist-led T.U.U.L., and is much more con- 
cerned with problems of collective bargaining than the 
propaganda of “revolutionary class consciousness.” The 
U.S.L.W.U. conducted a major strike in Haverhill, 
Massachusetts, during the spring of 1934. The member- 
ship of the U.S.L.W.U. is probably as large as that of 
its A. F. of L. competitor — ^about 2,0,000. 

Unions in automobile manufacturing. The strongest 
independent union which emerged largely owing to 
Section 7(a) is the Mechanics Educational Society of 
America. This is an organization of tool and die makers 
and afliliated machinists — highly skilled craftsmen — 

^ The Peabody decision was upheld by the National Bituminous Coal 
Labor Board-, the National Labor Board, to which the matter was later 
referred, refused to* interfere. The P.M.A. was repulsed in its efForts to 
get relief in the federal courts on the argument that private parties could 
not, under the Recovery Act, invoke the sanctions thereof. 
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some of whom are employed in job shops, others in the 
automobile manufacturing plants. The M.E.S.A. claims 
a membership of 2 5,000 workers, a large part of whom 
are concentrated in four Detroit locals. Other locals func- 
tion in Pontiac and Flint, Michigan 5 in Cleveland, 
Toledo, Youngstown, and Salem, Ohio 5 and in Brooklyn, 
New York. By its vigorous organizational drive and by 
using militant tactics with success, the M.E.S.A. has shut 
out, for the time being, the International Association of 
Machinists of the A. F. of L. from the automobile in- 
dustry. There has been talk from time to time that the 
M.E.S.A. was about to devote its energies to organizing 
the production employees in the manufacturing plants, 
and thus go into competition with the A. F. of L. federal 
labor unions. Nothing, however, has been accomplished 
along these lines. 

The M.E.S.A. was for a while powerful and vigor- 
ous. It unites highly skilled craftsmen, essential to the 
production of the new annual models. The moving 
spirit of the M.E.S.A. is its general secretary, Matthew 
Smith, who was active for 1 6 years in the shop steward 
movement in England, and who has sought to contrive 
the M.E.S.A. along similar lines. If the A. F. of L. 
proves capable of setting up an autonomous automobile 
workers’ international along industrial lines, and if the 
jurisdictional claims of the International Association of 
Machinists can be overcome, it is possible that the 
M.E.S.A. might join as an independent unit with a status 
comparable to that of the American Federation of Ho- 
siery Workers in the United Textile Workers of 
America. 

The other independent unions in the automobile in- 
dustries are of a fugitive and transient character. It is im- 
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possible to keep track of them or even to say whether 
some of them — for example, the Society of Designing 
Engineers and the Chamber of Labor — ^are still active. 
Here and there the I.W.W. has popped up again in the 
industry. Other left-wing organizations, equally feeble, 
have made their appearance. Strife within the A. F. of L.’s 
National Council of Automobile Workers’ Unions has 
led to a number of schisms and splits, the most important 
of which resulted in the establishment of the Associated 
Automobile Workers of America. 

VERTICAL FS. HORIZONTAL UNIONS 

For several years prior to the NIRA, the American 
Federation of Labor struggled in vain with the problem 
of industrial versus craft, or vertical versus horizontal 
unions. The problem,' which is as old as American trade 
unionism, became a challenge to the A. F. of L. between 
1924 and 1929 in view of the increasing importance of 
the mass production industries. Several attempts by the 
A. F. of L. to organize the automobile, steel, and other 
mass industries broke down largely because of craft 
methods of organization.^ 

Almost as soon as the NRA began making codes of fair 
competition, the question of the structural basis of Ameri- 
can labor unions assumed importance. In the public hear- 
ings on some of the earlier codes in unionized industries, 
officials of the NRA were confused and annoyed by the 
multiplicity of craft organizations, each of which pressed 
demands for a special group of workers without regard 

The automobile industry is notable for the establishment, by virtue 
of Automobile Labor Board elections, of ‘‘works councils’^ which are 
neither trade nor company unions in the established sense of these terms. 
The works councils may be described as plant unions j representatives are 
elected on the basis of proportional representation. 

^ See Lorwin, T/ie Afnerican Federation of Labor ^ Chap. X. 
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to the other labor groups in the industry. The difficult 
problems of wage rates, wage differentials, and other 
labor provisions were complicated by the strategic man- 
euvers of the craft groups which were concerned with 
their own special conditions, not with the structure and 
needs of the industry as a whole. As a result, the claim 
of the A. F. of L. that Section 7(a) implied collective 
bargaining through trade unions was met by the counter- 
claim that, in the basic American industries, it was im- 
possible to fit the craft union to the needs either of man- 
agement or of the workers. 

To some extent, the difficulties of craft unionism were 
accentuated by the procedure of the NRA itself. Its hasty 
and unsystematic promotion of codes resulted in drawing 
artificial lines between trades and in creating numerous 
“industries” which were even more narrow than the 
crafts delimited by labor unions. The NRA’s inability 
to define an industry and to delimit with strict logic the 
practical frontiers of American industries gave organized 
labor the feeling that after all its craft structure had 
a pragmatic sanction and was better than the haphazard 
structure of hundreds of unrelated codes. But whatever 
labor’s attitude in the matter, employers and many of the 
NRA officials responsible for the making of codes con- 
tinued to stress the impossibility of incorporating craft 
unionism into the scheme of a codified American in- 
dustry. 

The effects of the code-making process were soon re- 
inforced by the growth of federal labor unions in the 
mass production industries. As the organizing campaign 
spread to the automobile, rubber, aluminum, and other 
industries, the craft unions became apprehensive that 
their jurisdictional claims to the respective groups of 
skilled workers involved would be disregarded by the 
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new federal organizations. At the same time, the federal 
groups demanded as the sine qua non of success a clear 
and unequivocal mandate to organize all the workers in 
these industries on an industry-wide basis. 

The A. F. of L. became directly involved in these con- 
flicts as a result of its own efforts at organizing. As the 
Federation sent out organizers to push the formation of 
federal unions as well as to help its international unions, 
it invariably found that the two kinds of unions got into 
each other’s way. An organizer of the A. F. of L. would 
hold mass meetings for all workers at some hitherto un- 
organized plants, enroll members and send in for a fed- 
eral charter. At this point, after weeks of effort, the local 
officers of some international union would appear and 
claim men of their craft who were in the new union. The 
federal union would be unwilling to give them up, or the 
men to go. Appeal would be taken to Washington, which 
under the constitution of the A. F. of L. had to sustain 
the international union. The new federal union might 
lose so many members to various craft unions as to be 
unable to continue, while the men taken over sometimes 
dropped out, because dues were higher in the craft union, 
or for other reasons. To make the confusion worse, the 
older unions resented what they felt to be the intrusion 
of A. F. of L. organizers into their fields. 

For several months after the passage of the NIRA, 
the issue of vertical versus horizontal unionism was a 
topic of heated discussion in the A. F. of L. Although the 
arguments were not altogether new, they may be briefly 
summarized here as a means of elucidating the natxore of 
the issue. The craft unionists stress the cohesive power of 
craft znd the value of craftsmanship as a basis of as- 
sociative action. The craft union, they say, brings to- 
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gether workers who are most intimately related in the 
process of production and whose common interest in wage 
rates and working conditions is most vital. The craft 
union is national in scope and can thus help to equalize 
labor costs and labor conditions throughout a trade. The 
federal union, on the contrary, is a hybrid j it brings to- 
gether a miscellaneous lot of workers whose interests are 
diverse j it is usually confined to one plant and cannot 
act on a national scale; because of its composition, it 
cannot develop either financial or fighting strength. It 
can thus be of little help to the unskilled worker and 
it is of no use to the skilled mechanic. For example, how 
is a skilled machinist to hold membership in anything 
but a craft union when he may work one month in an 
automobile factory, the next in a radio or refrigerator 
plant? Craft in the labor world, in this view, is the 
equivalent of management in the business world. The 
workers who have craftsmanship are usually the only 
ones capable of developing leadership and managerial 
aptitude. As a matter of fact, even the large industrial 
unions are managed, carried, and driven forward by the 
craft nucleus in them. From this point of view, the craft 
unions are the basic and permanent organizations; the 
federal unions are important only as nuclei for national 
craft and trade unions. 

Those favoring vertical or industrial unionism point 
out that the craft union is too narrow in scope, too selfish 
in outlook, and too limited in its resources to serve the 
needs of labor in modern industry. The independence 
of craft groups, under the horizontal form of organiza- 
tion, makes it impossible to obtain efficient co-operation 
among the workers of a whole industry on any program 
of action. One union, prepared to press the employer 
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for demands, is estopped from doing so because other 
unions refuse to go along. Because of its narrow outlook, 
the craft union hinders the growth of a large sense of 
solidarity among workers and obstructs the develop- 
ment of a consciousness of class interests which is essen- 
tial for a vigorous and influential labor movement. Above 
all, the idea of craft has but little meaning for the mass 
of the workers in modern industry 5 they think of them- 
selves rather as attached to an industry or a plant. Nor 
can craft organization be applied, even with the best will, 
to mass production industries, where the workers, if craft 
organization were pressed, would often come under a 
dozen or two unions. In such industries, craft lines can- 
not be drawn, and the workers there cannot be organized 
except into industrial unions. 

The industrial unionists do not regard the federal 
union as an effective form of labor organization. Re- 
stricted to a single locality and often to a single plant, 
the federal union cannot develop a program for an in- 
dustry. Under the constitution of the A. F. of L. the 
federal unions have no powers of action, being dependent 
on the dedsions of the Executive Council. Nevertheless, 
the industrial unionists within the A. F. of L. have 
favored the federal union in the mass production indus- 
tries as a first and provisional step towards the industrial 
form of organization, as the nuclei of the vertical unions 
of the future. 

Under the impact of the developments described 
above, the A. F. of L. was forced to consider the question 
of union structure at its first convention under the NRA, 
held in Washington, D.C., in October 1933. The craft 
unions in the A. F. of L. made no secret of their inten- 
tion to oppose the progress of industrial unions. Several 



514 NATIONAL RECOVERY ADMINISTRATION 


resolutions on the subject were presented. One asked 
for complete recognition of existing craft lines. Another 
suggested that the question of jurisdiction should rest 
for a year. A third called for a strategy board of seven to 
map out plans for strengthening united action by the 
crafts, “and at the same time for extending organiza- 
tion into those industries in which the present form of 
organization has obviously not been successful.” The 
committee on resolutions presented a majority and a 
minority report. The matter was not allowed to come to 
a vote in the convention but was referred without dis- 
cussion to a special conference of the national and inter- 
national unions soon to be called. The convention ordered 
the Brewery Workers’ Union, traditionally industrial in 
form, to give up its truckmen, engineers, and firemen to 
their craft unions; and the Amalgamated Clothing 
Workers of America, in order to gain admission to the 
Federation, had to make certain concessions to various 
craft groups. 

Thus the 1933 convention, in spite of efforts on the 
part of some of its delegates, made no changes in policy 
or methods. The A. F. of L. structure was unchanged and 
the traditional adherence to craft unionism maintained. 

The action of the 1933 convention in referring de- 
cision on the matter of federal unions to a later meeting 
was a serious hindrance to the organizing work of the 
Federation. Was the effort to be made to enroll as many 
as possible in federal unions, leaving the jurisdiction 
question, if it arose, to be settled later on.? Or was the 
organizer to avoid taking in any men from a given plant 
who were eligible to membership in an international 
union? If the latter, in many cases he could hardly hope 
to organize a plant. Could he promise a group that, 
joining together, they would be allowed to continue as 
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a group? Owing to this uncertainty, applications for new 
federal charters dropped precipitously. 

The anticipated meeting of representatives of the na- 
tional and international unions with the Executive Coun- 
cil of the A. F. of L. was held in Washington January 
23-25, 1934. It had before it a resolution of four points, 
prepared at a conference held on January 23 by delegates 
from over 90 federal unions. This resolution demanded; 

( I ) That federal charters again be issued and ‘‘aggres- 
sively continued” in mass production industries j (2) that 
federal unions be neither separated nor segregated into 
craft unions, but be held intact on industrial lines 5 (3) 
that a bureau be established within the A. F. of L. to aid 
the formation of industrial unions ; and (4) “that where 
a sufficient number of federal unions to form a national 
association applies for a national charter, it be immedi- 
ately granted by the A. F. of L. executive council.” 

These demands were far too radical for the A. F. of 
L. meeting. It made, however, a somewhat liberal an- 
swer, possibly more liberal than would have been made 
if the federal unions had not hinted that, in the event 
their demands were denied, they might affiliate them- 
selves outside the A. F. of L. The principal decision of 
the conference may be summarized as follows: 

1. That organizing work proceed with increased vigor; that 
the fullest latitude be exercised by the Executive Council in the 
granting of charters; that wherever a temporary infraction of 
the rights of National and International Unions might be in- 
volved, the Executive Council should adjust such difficulties in 
the spirit of taking full advantage of the immediate situation and 
with the ultimate recognition of the rights of all concerned ; 

2. That conferences be arranged by the Executive Council 
between organizers and officers of aU unions in certain centers, 
to create harmony and lessen friction “due to varying financial 
requirements” ; 
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3. That periodic conferences be called, of representatives of 
departments and divisions ■within the A. F. of L. to plan means 
of organizing; 

4, That the A. F. of L. officers arrange for mass meetings 
throughout the land,^" 

The federal unions were not satisfied with the plan of 
the January conference. They feared that it would enable 
the Executive Council to divide them up. As a matter 
of fact, the A. F. of L. was slow in putting the decisions 
of the January conference into effect. No large local con- 
ferences and no departmental meetings were called. But 
owing to favorable conditions on the labor front, organiz- 
ing proceeded and the number of charters granted to 
federal unions steadily increased during 1934. 

As the federal unions made progress, some of the crafts 
were alarmed, and William Green was forced to reassure 
them by sending out to the general and federal organiz- 
ers a letter of instruction to respect the jurisdictional 
rights of the national and international unions. Organiz- 
ers were to organize only those workers ineligible to 
membership in the craft xmions. And when doubt arose, a 
conference was to be held, to resolve it. In general, or- 
ganizers were supposed to avoid trouble by avoiding 
craftsmen, rather than to take them in and deal with the 
difficulties later on. 

Thus the A. F. of L. tried with considerable energy 
to take its stand where it had stood before. But the prob- 
lem would not stay put. Despite official opposition, fed- 
eral unions in several industries took steps to form larger 
associations. The unions in the rubber industry formed a 
national organization, and officers were elected, but the 
A. F. of L. managed to prevent further action toward 
full autonomy. The radio workers and the aluminum 

^ See Report of the Executwe Council^ I934> PP» 
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workers started organizing national councils. Similar de- 
velopments took place in the fields of electrical equip- 
ment, food, and airplane manufacturing, and a combina- 
tion of federal locals in the automobile industry was 
effectuated. 

The A. F. of L. frowned upon the efforts of the fed- 
eral unions to secure quick and full autonomy, not only 
because of the pressure of the craft unions, but for two 
other reasons. One was the financial weakness of these 
locals the other, their lack of experienced leadership. 
At the same time the A. F. of L. had to allow for the 
possibility that the federal unions might become resent- 
ful and try to organize on a national basis outside the 
A. F. of L. Such attempts had been made several times 
in the past, and there was talk of such a move again in 
the early months of 1934. 

In view of these developments, the Executive Coun- 
cil of the A. F. of L. placed the problem before the 
1934 convention of the Federation. The interest in the 
issue was shown by the fact that fourteen different reso- 
lutions on the subject were introduced at the convention. 
In the course of the discussion there were presented the 
usual arguments for the complete reorganization of the 
A. F. of L. on the basis of industrial unionism. Yielding 
little if any ground, the craft unionists defended their 
position, although they manifested a more than ordinary 
concern for the status of labor in the unorganized mass 
production industries. The committee on resolutions 
which reported on the question recomrriended a course 
of action which was presented as a compromise between. 

^ The A. F. of L. has been accused of preventing the consolidation of 
federal unions because the latter are a larger source of income to it 
than internationals would be. See Lorwin, The American Federation of 
Labor j Chap. XIL 
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the extremes. In view of their importance, we quote the 
significant sections of this report, which read as follows: 

During recent years there have developed new methods. This 
has brought about a change in the nature of the work performed 
by millions of workers in industries which it has been most diffi- 
cult or impossible to organize into craft unions. . . . 

The American Federation of Labor is desirous of meeting 
this demand [for organization]. We consider it our duty to 
formulate policies which will fully protect the jurisdictional 
rights of all trade unions organized upon craft lines and afford 
every opportunity for development and accession of those work- 
ers engaged upon work over which these organizations exercise 
jurisdiction. Experience has shown that craft organization is 
most effective in protecting the welfare and advancing the in- 
terests of workers where the nature of the industry is such that 
the lines of demarcation between crafts are distinguishable. 

However, it is also realized that in many of the industries in 
which thousands of workers are employed, a new condition 
exists requiring organization upon a different basis to be most 
effective. 

To meet this new condition the Executive Council is directed 
to issue charters for national or international unions in the 
automotive, cement, aluminum, and such other mass production 
and miscellaneous industries as in the judgment of the Execu- 
tive Council may be necessary to meet the situation. 

That in order to protect and safeguard the members of such 
national and international unions as are chartered, the Ameri- 
can Federation of Labor shall for a provisional period direct the 
policies, administer the business, and designate the administrative 
and financial officers of such newly organized unions.^® 

The approval of this recommendation was hailed by 
many as a signal victory for the advocates of vertical 
unionism. In fact, however, it did not extend the powers 
of the Executive Council, nor did it materially alter 
the policy of the Federation. Nevertheless, it was an im- 


^Proceedings of the $4^^ Annual Con^ventlon of the American Fed- 
eration of Lahor^ 1934, pp. 586-87. 
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portant step in that, for the first time since 1920, the 
Federation officially recognized that the special charac- 
ter of the mass production industries might justify an 
industrial basis of organization. At the same time, with 
its usual caution, the Federation was careful to hold on 
to traditional functions and powers. It assumed a special 
protectorate over the national unions which might there- 
after be formed in the mass production industries. 

The convention of 1934. authorized the Executive 
Council of the A. F. of L. to conduct organizing cam- 
paigns in the mass industries. During the months since 
the convention very little, if anything, has been done 
along these lines. This is explained in part by lack of 
Federation funds, partly by unfavorable industrial con- 
ditions. Just so long as no unions on a national basis 
are organized in the mass production industries, the 
issue of vertical unionism can be of little practical value. 
The existing internationals are not interested in pressing 
this issue. Moreover as long as the federal labor unions 
fail to increase their present strength, they cannot exer- 
cise substantial pressure within the A. F. of L. 

Thus, the sum total of the developments in union 
structure during the past 20 months is not very large. 
What has taken place is resuscitation of the vertical-hori- 
zontal issue in new forms. The formation of the federal 
unions has provided a nucleus from W'hich increasing 
pressures for changes in the structure of the A. F. of L. 
may later come. But to date the structural changes in 
American unionism have been few and slight. 

CHANGES IN FUNCTIONS AND POLICY 

Code making and code administration have necessi- 
tated changes in the methods and policies of trade unions. 
Time has been too short for these changes to become 
pronounced, but their tendency is clear. 
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An important change has been the recognition by the 
trade unions of the need for economic research. When 
the first codes were being formulated, it became at once 
clear that most of the international unions and the 
A. F. of L. as a whole were unprepared to argue their 
cases at the public code hearings on the basis of statistical 
or economic data pertaining to their respective industries. 
Some of the more aggressive unions, especially in the 
clothing industries, made haste to engage expert assist- 
ance for the formulation of the labor provisions in the 
codes for their industries. The A. F. of L. also began 
organizing a research staff in order to aid those unions 
which were unable, financially or otherwise, to defend 
their own cases at the public hearings. 

It was thought that this function would be gradually 
enlarged, and that the A. F. of L. might develop an 
effective research department which would serve its 
affiliated unions. But in this, as in other matters, the 
A. F. of L. has been moving slowly, partly on account 
of lack of funds, partly on account of the jealousies of 
the international unions, which prefer to keep as many 
functions as possible under their own jurisdiction. Some 
of the bigger unions have strengthened their research de- 
partments and thus have made fewer calls on the 
A. F. of L. for aid. 

It has been said that in time the trade unions will rely 
more and more on the Division of Research and Planning 
in the NRA for data on which code labor provisions will 
have to be based. Undoubtedly, the A. F. of L. must de- 
pend for basic data on this Division, on the Labor Ad- 
visory Board, and on the Department of Labor. But 
as long as code labor provisions are determined by a 
process of bargaining, the interpretation of data will have 
to be made independently by the different groups en- 
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gaged in the process of bargaining. From this point of 
view, the separate unions and the A. F. of L. are likely 
to find it necessary to have their own research staff. 

We have already indicated how the process of collec- 
tive bargaining has been modified by the NRA and the 
various labor boards.^® The making of collective agree- 
ments, which is the primary and major function of trade 
unions, is becoming a quasi-public function. The gov- 
ernment is either taking part in the making of these 
agreements or is assisting the trade unions to do so. Many 
of the trade union mechanisms built up in the past for the 
purposes of collective bargaining are being incorporated 
into the code machinery, thus gaining a semi-public 
status. The collective bargain itself is assuming a legal 
status which it did not have before the Recovery Act. 

Closely related to these changes in collective bargain- 
ing are the changes which are taking place in trade union 
strategy. True, the trade unions have insisted upon the 
maintenance of the right to strike without any qualifica- 
tions. Many unions have carried on strikes during 1933- 
34, as described above.®® The A. F. of L. has also, in ac- 
cordance with its traditional stand on this issue, opposed 
all suggestions for compulsory arbitration. 

Nevertheless, there has been a noticeable change in 
the character and nature of the strike. Industrial rela- 
tions under the NRA have been determined not by em- 
ployer-employee dealings alone, but by government 
intervention as well. Thus the problem for labor, or- 
ganized and unorganized, has been not only to coerce 
employers into the acceptance of labor terms, but also 
to induce the government to support those labor de- 
mands. As a result, strikes have assumed, to a consider- 

“ See Chapter XVII. 

” See pp. +89-92. 
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able extent, the character of demonstrations with a view 
to exercising pressure upon the government and its agen- 
cies. In the strikes which have been carried on, the ques- 
tion of endurance or of financial preparation for a long- 
drawn out contest between employers and workers has 
ceased to be as important as it once was. The more im- 
portant question is how to stage a quick and dramatic 
demonstration of labor unrest, with a view to forcing the 
government into favorable action.^^ 

A significant trend in trade union policy under the 
NRA has been the emphasis upon a recognized status in 
the management of industry, through representation on 
code authorities. True, demands of a similar general 
character were made by trade unions after the World 
War, but such demands were little more than abstract 
declarations. Since the passage of the Recovery Act, 
however, these abstract demands have assumed more 
concrete substance. If industry is to be “self-governed” 
by code authorities there is a concrete administrative basis 
for the workers’ claim to share in such self-government. 

Whether or not the general changes indicated above 
will induce the A. F. of L. to take a greater interest in 
starting a labor party has been a subject of much debate. 
So far, the answer would seem to be in the negative. The 
A. F. of L. is proceeding on the belief that co-operation 
with the government and with industry in general is the 
most promising policy for organized labor. Such co-oper- 
ation, however, does not preclude bargaining with the 
powers that be for the terms of support. The trend is 
for the A. F. of L. to become an opposition group within 
the Administration. 

“If the chang-e in strike strategy continues, it is likely to have im- 
portant effects on trade union finances. The latter are likely to be pro- 
foundly afiected also by the new developments in social insurance. 
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Other important changes have taken place since 1932 
in the social outlook and economic program of American 
trade unionism. The A. F. of L. has abandoned some of 
its old ideas, such as opposition to unemployment in- 
surance. But these changes cannot be imputed specifically 
to the NIRA or the NRA. They are part of the total 
effect of the New Deal. 

THE STRUGGLE AGAINST THE COMPANY UNION 

The changes described in the preceding sections have 
no doubt increased the strength and influence of the 
American Federation of Labor. Since 1933, the A. F. of 
L. has assumed an importance in the economic and so- 
cial life of the nation which it enj oyed only once before — 
during the World War. This growing influence has been 
seriously threatened, however, by the development of 
“company unionism” as a nation-wide movement. Dur- 
ing 1933-34 company unions, in the form of employee 
representation plans, experienced a growth even more 
remarkable than that of the trade unions. The growth 
was directed and conducted by “open-shop” employers, 
as part of a deliberate counter-offensive against the 
“Great Campaign” of the A. F. of L., in the belief that 
Section 7(a) did not exclude company unions as agencies 
for collective bargaining. The movement of 1933-34 was 
far more extensive and organized than that of 1919-22 
when the employee representation scheme first came to 
be widely used by employers as an offset against the trade 
union. 

Some idea of the development of company unions is 
given by the studies of the National Industrial Confer- 
ence Board.®® From its 1933 sample studies, the Board 

^National Industrial Conference Board, Individual and Collective 
Bargaining under the NIKA ; A Statistical Study of Present PracticeSj 
Nov. 19335 also Conference Board Service Letter^ Dec. 30, 1934. 
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concluded that “individual bargaining has not in any- 
way been eliminated by Section 7(a),” and “that em- 
ployee representation plans have expanded greatly both 
in number of companies affected and particularly in num- 
ber of employees covered.”"^ The 1934 sample studies 
would seem to indicate that, like the 1933 figures, close 
to 50 per cent of the workers in manufacturing and min- 
ing were covered by employee representation plans.®^ 
But these figures probably reflect a bias due to the 
character of the plants covered and are not representa- 
tive of American industry as a whole. It is difficult to make 
an entirely satisfactory estimate, but it is not unlikely 
that the membership of company unions, which was esti- 
mated at 1.3 millions at the end of 1932,^' was between 
2.5 and 3 millions at the end of 1 934. 

A significant feature of the company union movement 
during 1933-34 was its concentration in three mass pro- 

^Individual and Collective Bargaining j 1933, p. 30. The study cov- 
ered 3,314 companies, which at the time employed a total of 2,585,740 
employees, estimated at 27 per cent of the total labor force in manu- 
facturing; and mining. Of these workers, 45 per cent, or 1,165,294, were 
employed by establishments where some plan for dealing with the man- 
agement through an employee representation organization was in force j 
45.7 per cent of the workers dealt with their employers on the basis 
of individual bargaining relationships 5 only 9.3 per cent bargained 
collectively by means of trade union arrangements. Prior to the enact- 
ment of Section 7(a), only 365,937 workers employed by the establish- 
ments in question had been covered by company union schemes. The in- 
crease therefore amounted to 800,000 workers. The study showed further 
that about 61.3 per cent of the company union plans then operative were 
put into operation subsequent to the passage of the Recovery Act. See 
Individual and Collective Bargaining, pp. 16, 18-20, 22, 24, and 26. 

“^Of 3>975)^S3 workers in manufacturing, mining, public utilities, 
and railroads covered by the studies of the 1,769,921 or 44.5 

per cent dealt with their employers through employee representation in 
1934 as against 904,279 or 22.8 per cent who dealt tJhrough trade unions. 
Conference Board Service Letter, Dec. 30, 1934, p. 95. 

^See Employee Refresentation and Collective Bargaining, a Refort 
to the Business Advisory and Elanning Council for the Defartment of 
Commerce, 1 934, p. 2. 
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duction industries where, prior to the Recovery Act, in- 
dividual bargaining relationships prevailed; namely, 
iron and steel, automobile manufacturing, and the manu- 
facture of rubber products. By the end of 1 934 there was 
hardly an important establishment in these three indus- 
tries where an employee representation plan was not in 
force, the most important exceptions being the Ford 
properties in automobile manufacturing.®® Company 
unionism was also strengthened in some industries, such 
as petroleum refineries and power and light plants, where 
it had been established for many years before the Re- 
covery Act. 

In many of the large plants in the iron and steel and 
automobile manufacturing industries, employee repre- 
sentation schemes were recast during 1933-34 so as to 
liberalize their provisions. Thus, the more rigid limita- 
tions upon the right to vote or hold office under such 
plans, based on age, length of service, and service record 
were either abolished or made less restrictive; also the 
declared functions of such plans were enlarged. Never- 
theless, it remains true that employee representation 
plans in most plants bear the impress of management in- 
fluence and are not fashioned for the specific purpose of 
carrying on group bargaining about the terms of employ- 
ment. At best, employee representation plans constitute 
a device (i) for adjusting employee grievances due to 
the effects of employment conditions established by man- 
agement, and (2) for enlisting the worker’s loyalty to 
the establishment in which he is employed. 

American trade unions since 1922 have regarded the 
company union as the chief obstacle to their growth. It 

^ The later emergence of ^‘works councils” in automobile manufactur- 
ing makes it likely that the company union plans will be dropped or at 
least radically modified. 
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was the hope of many trade union leaders that Section 
7(a) would put an end to company unions. It is one of 
the ironies of history that Section 7(a), presumably in- 
tended to enlarge the legal opportunities for independ- 
ent labor self-organization, should have thrown the ob- 
stacle of company unionism more directly and ominously 
than ever before across the path of the A. F. of L. 



CHAPTER XIX 

SUMMARY AND OUTLOOK 

In the preceding chapters we described and attempted 
to evaluate some of the major shifts and changes in in- 
dustrial relations attributable to the effectuation of the 
labor provisions of the Recovery Act. Before discussing 
the problems of and the outlook for the immediate fu- 
ture, it will be helpful to recapitulate the main results. 

REVIEW OF DEVELOPMENTS 

The principal developments in industrial relations be- 
tween June 1933 ^nd March 1935 due to the Recovery 
Act may be summarized as follows: 

1. The NRA as a code-making and code administer- 
ing agency evolved a new method for enacting protective 
labor legislation on a nation-wide basis, industry by in- 
dustry. The incorporation of labor standards into codes 
of fair competition may, if the code device is perpetuated, 
serve as a substitute for or as a supplement to statutes 
enacted by Congress and by the several state legislatures. 
Regarded as protective labor legislation, the code re- 
quirements on wages and hours are, in large measure, in- 
determinate, and administratively difficult to construe 
and to enforce. 

2. Two procedures whereby code labor standards 
may be formulated have been evolved: First, there is the 
“normal” procedure according to which proposals 
emanating from employer groups pass through the mill 
of administrative criticism, amendment and redrafting. 
This procedure we have termed “indirect representative 
bargaining.” Second, there is the “special” procedure of 

527 
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“direct collective bargaining” under which employers 
and trade unions get together, either to draft code labor 
standards or to conclude agreements pursuant to Section 
7(b). This procedure tends to vest collective agreements 
with the force of law. 

3. The independent labor boards, acting as quasi- 
judicial tribunals developing a “common law” of Sec- 
tion 7(a), represent the emergence of a new govern- 
mental machinery for introducing a uniform pattern of 
collective bargaining throughout codified industry. The 
underlying principles of this “common law” are: free 
elections of representatives, majority rule, exertion of 
reasonable efforts to make and maintain agreements, and 
restraint upon discriminatory discharges. The efforts of 
the boards to put these principles into practical effect ran 
up against resistance by anti-union employers. 

4. Neither the NRA agencies with reference to labor 
“complaints” nor the labor boards with reference to labor 
“disputes” have been able to work out an adequate sys- 
tem of enforcement and compliance. The two disciplinary 
agencies, the Compliance Division of the NjRA and the 
Department of Justice, have proved insufficient for the 
purpose. Blue Eagle removals and federal court proceed- 
ings alike have so far failed to secure thoroughgoing 
compliance with the wage and hour provisions of the 
codes or with the “common law” of Section 7(a). 

5. Organized labor took the stand that the term “in- 
dustrial self-government” should be interpreted to in- 
clude labor representation, preferably equal representa- 
tion, on code authorities. The NRA did not accept the 
trade union view on this matter. Only a handful of trade 
unions, and these functioning in industries fairly well or- 
ganized on the labor side, were able to secure direct rep- 
resentation on code authorities. 



m MM ARY AND OUTLOOK 


529 

6. A few trade unions solidified their position and 
conducted successful campaigns in what was once “open- 
shop” territory, and thus gained in .membership and 
power. The trade unions secured a provisional foothold, 
but little more, in several of the basic mass production in- 
dustries. Membership in the A. F. of L. organizations 
increased by more than a million workers. The number 
of wage earners working under trade union collective 
agreements also increased considerably. The A. F. of L. 
was forced to reconsider its established program on in- 
dustrial versus craft unionism and to make important 
changes in some of its traditional policies and methods. 

7. A few unions were able to incorporate into and to 
adapt to the administrative machinery of the codes pre- 
existent mechanisms for dealing with labor grievances 
and complaints. By gaining influence in the use of this 
administrative machinery, these trade unions obtained a 
strategic advantage over and against anti-union employ- 
ers and dual union movements. The NRA made little 
progress, however, in the general direction of equipping 
all codes with labor adjustment apparatus. 

8. The company union movement went ahead even 
more rapidly than trade unionism. The result has been 
to block the A. F. of L, for the time being. But the move- 
ment has another aspect as well. As a result of the estab- 
lishment of company unions in industries and plants 
where individual bargaining prevailed before, hundreds 
of thousands of American workers have been familiar- 
ized, for the first time, with the ideas of collective action 
and self-organization. Many employee representation 
plans have been made more desirable from the workers’ 
point of view. Furthermore, the trade union-company 
union conflict has focused public attention upon the larger 
issues of labor organization. 
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9. Inspired with the vision of “partnership” among 
labor, management, and government, the trade unions 
have come to rely upon the NRA and the labor boards 
more than upon “direct action.” The result has been to 
involve the trade unions in the beginnings of a nation- 
wide network of governmental agencies for the deter- 
mination of labor standards and the adjustment of labor 
disputes. The result is likely to be a trend towards com- 
pulsory arbitration, both in industries where trade unions 
are firmly entrenched, and where they are getting 
started. The trade unions are moving in the direction of 
greater responsibility to the government and of a semi- 
public status. 

10. Industrial peace has been disturbed during the 
past two years by successive nation-wide strike waves. 
The principal factor in most strikes has been union “rec- 
ognition,” the attempt by organized labor to redeem 
what it regards as the inherent pledge of Section 7 (a) . 
Another important motive behind strikes has been that 
of exerting external pressure upon the NRA to treat 
trade unions as principals in the code-making process. A 
third factor has been the desire to implement the codes 
with adequate machinery for the application and en- 
forcement of collective bargaining and other labor re- 
quirements. The ordinary motivating causes of strikes — 
grievances over wages and hours — ^have also been at 
work."^ 

On the basis of these developments we may say that 
the effectuation of the Recovery Act, in so far as labor 
relations are concerned, has been a bundle of missed op- 

^ Typical of the union “recognition” strike was the Reading hosiery 
walkout Typical of strikes aimed at the code-making process were the 
needle trade walkouts. Resentment against the then existent adjustment 
apparatus was one of the causes of the nation-wide textile walkout. 
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portunities, doubtful compromises, and unpremeditated 
achievements: missed opportunities in that the govern- 
ment failed to grasp the chance of formulating a clear 
policy on collective bargaining j doubtful compromises 
in that the government, so far as it did act on policies, 
adapted them to the pressure of external forces 5 unpre- 
meditated achievements in that few persons could have 
foreseen the skill with which some trade unions would be 
able to turn Section 7 to their advantage, and the vigor 
with which employers in many of the major industries 
would push the company union movement. 

Although the actual results achieved by the NRA have 
been small compared to the expectations it raised, po- 
tentially the NRA and related agencies have acted as a 
challenge to the siaius quo in industrial relations. It is 
this challenge and its implications which have made of 
the NRA and of the labor boards a focus of agitation and 
turmoil in employer-employee relationships. 

LABOR RELATIONS AND ECONOMIC POLICY 

Industrial relations are only part of a general labor 
policy. We have centered our attention in preceding sec- 
tions on the procedures and techniques of industrial rela- 
tions, because of the dominant part which these have 
played in the impact of the Recovery Act upon wage 
earners and employers. To find an answer to the prob- 
lems involved in the method of industrial relations is the 
first step towards a peaceful and orderly determination 
of labor standards, that is, wages, hours, and other work- 
ing conditions. And it is labor standards which constitute 
the substance of a labor policy. 

It is not within our province here to pass judgment 
upon the practical elements or theoretical bases of any 
general labor policy which the federal government 
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should pursue. The problems involved cover a much 
wider area than the NRA. Their discussion in detail 
would necessitate a consideration of all the policies 
of the New Deal in so far as they afFect wage-earning 
groups. 

Brief comment, however, is called for here on three 
points in order to indicate the larger setting in which the 
analysis of this chapter must be viewed. First, a general 
labor policy may be regarded as the sum total of specific 
policies with regard to wages, hours, economic security, 
apprenticeship, hiring and firing, and so forth. The pres- 
ent legislative tendency is to enact separate measures on 
each of these problems without regard to their inter- 
relations. Because of political considerations that may be 
an inevitable procedure. But it is neither the best nor 
the most logical way of developing a coherent labor 
policy, in view of the unity of the wage earner’s problems 
in modern society. The opposite method — ^that of carry- 
ing out a unified system of labor measures — ^may not be 
immediately feasible, but it would be well for our gov- 
ernmental agencies, espedally the United States Depart- 
ment of Labor, to aim at developing such a procedure in 
the long run. This might be accomplished in part by 
establishing in the Department a labor policy co-ordinat- 
ing division which would make the study of an integrated 
legislative program its main task. 

Second, the pattern of industrial relations exerts a 
profound influence upon the content of labor standards. 
Any attempt to maintain a definite wage and hour struc- 
ture under the NRA or under any other system of gov- 
ernment supervision will necessitate an answer to such 
questions as: How far should the traditional methods of 
individual bargaining remain undisturbed? Within what 
limits can “indirect representative bargaining” be effec- 
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tive for achieving improvements in labor standards? 
Shall the government promote direct collective bargain- 
ing as the basis of employer-employee relations ? 

Third, neither the contents of labor standards nor the 
patterns of industrial relations can be considered apart 
from the government’s general economic policy. The 
method of determining employment relationships by 
collective bargaining involves taking a stand on the 
larger aspects of the national economy. For if one be- 
lieves that the best economic results can be obtained by 
making our national economy as free and flexible as pos- 
sible, one must regard collective agreements, which fix 
labor standards on a group basis and for long periods of 
time, as a cause of undesirable rigidity. On the other 
hand, collective contracts may be regarded as one of the 
methods for slowing down the processes of economic 
change and for achieving a higher degree of stability and 
balance in the economic system. Here it is evident that 
we plunge into the general issue of free competitive mar- 
kets versus programs of economic control. 

Whether the tendency is to be toward a greater free- 
dom and flexibility in the economic system, or toward 
greater collective action and agreement, is a matter open 
to any degree of discussion. We shall not enter into such 
a discussion here. What is pertinent here is the bearing 
of our study on the issues involved. The NFA exemplifies 
one efiFort to improve industrial relations primarily 
through the use of associative action under government 
supervision. Our analysis shows that the NRA has 
proved an unsatisfactory mould for shaping a compre- 
hensive policy on industrial relations. It is certainly in- 
capable of becoming a vehicle for a complete labor policy. 
Our general conclusion is that it is advisable to lift the 
job of formulating and maintaining a general labor policy 
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out of the NRA and to entrust it to such special agencies 
as may be called for by the requirements of the public 
interests. 

It is important to realize clearly the issues and prob- 
lems which must be faced if a general program of associa- 
tive action under government supervision is to continue 
in force. We shall review here some of the more basic 
problems which have been brought to the fore by the Re- 
covery Act itself, as presented in the industrial relations 
section of our study. 

ISSUES INHERENT IN SECTION 7 

Section 7 of the Recovery Act is uncertain in purpose, 
vague in content, and ambiguous in language. To these 
attributes of the law can be traced much of the shifting 
and a good part of the “muddling through” that have 
characterized the federal government’s labor policies 
since the summer of 1933. 

Upon close analysis, however, Section 7 is seen to con- 
tain the possibilities of three distinct approaches to the 
problem of industrial relations: First, Section 7(a) sug- 
gests the approach of giving workers “safeguarded free 
choice” in the designation of representatives empowered 
to bargain collectively on their behalf. Second, Section 
yfb) suggests the approach of establishing labor stand- 
ards by collective agreement between employers and 
trade unions, such agreements when approved by the 
President to have the force of a code. Third, Section 7(c) 
suggests the approach of setting wages, hours, and other 
working standards by Presidential action in industries 
where mutual agreements are not made. 

Section 7, taken as a whole, raises the highly con- 
troversial issue of collective bargaining as a method of 
shaping industrial relations. The merits of this method 
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have been and remain a subject of dispute. Collective 
bargaining has been defended as a means of redudng 
pre-existent “inequalities in bargaining power” between 
employers and their individual employees and as a tech- 
nique of “stabilizing” employment relations. It has been 
assailed because it presumably gives “monopoly” powers 
to labor organizations and increases the “rigidity” of an 
economic mechanism which, it is claimed, is already much 
too rigid for the public welfare. 

The major issue of collective versus individual bar- 
gaining will not be discussed here in view of the attention 
which the NRA has focused upon the forms and pro- 
cedures of collective bargaining itself. Advocates of trade 
unionism and of company unionism both have found 
arguments in Section 7(a) to support their respective 
causes. On the one hand are those who would interpret 
the term collective bargaining in its traditional meaning 
as a system whereby independent labor organizations 
and employers meet to negotiate collective agreements, 
fixing wages, hours, and other conditions of employment 
applicable to all the wage earners of some single plant or 
department, or of some craft or industry. On the other 
hand are those who claim that the various employee rep- 
resentation plans — ^'‘company unions” — ^are a more mod- 
ern form of collective bargaining and more conducive to 
a co-operative relationship between the workers and 
management. 

In view of the central place which this issue holds in 
the discussion of labor relations under Section 7(a), it 
may be well to state briefly the contentions of the two 
sides. 

The advocates of company unions make five points 
against trade unions which may be summarized as fol- 
lows: First, trade unions, because of their usual craft 
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structure, cannot develop the worker’s loyalty to a par- 
ticular plant. Alsoj jurisdictional squabbles are bound to 
arise. Second, trade unions, both craft and industrial, are 
directed by professional leaders who must cause disturb- 
ances in order to hold their followers. Also, trade unions 
interfere with plant discipline by demanding the right 
to visit shops j to watch over working conditions j to en- 
force union rules; to limit the power of “hiring and fir- 
ing.” Third, trade unions are managed by outsiders who 
do not appreciate the needs and difficulties of particular 
employers. Fourth, trade unions di'ain the wage earner’s 
purse by levying dues and assessments. Fifth, trade 
unions are controlled by cliques and engage in “machine 
politics.” 

In constructive support of the company union, its 
protagonists contend that it is the only form of collective 
bargaining agency capable of protecting the worker’s true 
interests. In detail they argue as follows: the company 
union, which covers all the workers in an establishment, 
has a structure adapted to the industrial organization of 
business. The company union is flexible in procedures and 
methods. It cultivates friendly relations between workers 
and management, and gives all employees a voice in 
shaping the labor policy of their plant. It is not burden- 
some to the workers because it collects no dues and is 
financed by the employer. 

The advocates of trade unions make five points against 
company unions which may be summarized as follows: 
First, company unions are a sham and subterfuge, or- 
ganized by employers for no other reason than to ward 
off trade unions, and with no sincere purpose of promot- 
ing the worker’s interests. Second, even when sincere in 
motivation, the company union cannot function as a 
vehicle of genuine collective bargaining, for it is domi- 
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nated and financed by the employer. Subject at all times 
to transfer or discharge, the employee representatives 
are incapable of acting as “free” men. Third, the com- 
pany union cannot adequately protect the workers or 
greatly improve their wages, hours, and other working 
conditions. Fellow employee representatives are hardly 
likely to develop into trained and efficient negotiators or 
to acquire the statistical and other data necessary for 
negotiating with the employer. Limited in their knowl- 
edge to a single plant, the representatives cannot appre- 
ciate labor conditions in the industry as a whole. Fourth, 
the company union is at bottom a subtle form of coercion 
by which the management tries to keep the workers docile 
and obedient. Fifth, at its best the company union be- 
speaks a form of paternalism out of step with democratic 
traditions and ideals. Would any group of employers 
have faith in a trade association organized and financed 
by their competitors and rivals? 

It is therefore contended by its protagonists that the 
trade union is the only agency which can truly protect 
the worker’s interests. It is their own organization, which 
they can mould and use as they think best for their own 
good. Devoted to the making of collective agreements, , 
it is served by leaders who are expert in their functions 
and loyal to their constituents — ^an advantage not out- 
weighed by occasional abuses. 

The issues as stated above have become so acute under 
the NRA that further discussion is justified. 

Safeguarded Free Choice 

Without comprehending too clearly just what it im- 
plied, Congress wrote into the Recovery Act the prin- 
ciple that workers, in order to bargain collectively, should 
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be free to designate representatives of their own choice." 
In interpreting the statute, the National Labor Board 
and the National Labor Relations Board laid the founda- 
tions of what may be called a “common law” of collec- 
tive bargaining. The principles laid down by the boards 
tend to set up a definite type of collective bargaining. 
The NLB-NLRB interpretation of Section 7(a) calls 
for employee referendums in order to ascertain the free 
will of the workers: By what set of representatives do 
they wish to have their collective bargain executed? This 
interpretation calls for majority rule as a device to 
identify such representatives and to empower them to 
negotiate a wage and hour agreement on behalf of the 
totality of workers. The interpretation stresses the duty 
of employers and employees to exert every reasonable 
effort to make and maintain agreements, because the bi- 
lateral contract, as the end result, is what gives meaning 
to collective bargaining. The interpretation also implies 
that the government cannot allow employer dominated 
organizations — “company unions” in the invidious sense 
— to shut out independent labor organizations. 

The Labor Board’s interpretation of Section 7(a) is 
based on considerations which we have discussed else- 
where.^ Briefly summarized, the considerations presented 
by the NLB and the NLRB run as follows: The aim of 
collective bargaining is a collective agreement on the 
terms of employment. An agreement will be more equit- 
able if both parties bargain through their own representa- 
tives freely chosen. If there is a difference of opinion as to 

°For a discussion of Congressional intent, see Paul F. Brissenden, 
^^Genesis and Import of the Collective Bargaining Provisions of the Re- 
covery Act,” Economic Essays In Honor of W. C, Mitchell^ ^935) Chap. 
11 . 

®See Lewis L. Lorwin and Arthur Wubnig, Section y(a)j Labor 
Boards and Collectwe Bargaining. To be published in 1935. 
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who the representatives of any group of workers are, the 
best way to settle the issue is by an election, the method 
of democracy. To be free, elections must be carried on 
under proper conditions; namely, outside the plant, after 
working hours, and so forth. If the workers split their 
votes, then the representatives obtaining a majority of 
the votes should bargain for all the workers; this is ma- 
jority rule — the basic principle of democracy. Majority 
rule in collective bargaining is justified by experience, 
which proves that collective bargaining is nullified in 
practice wherever the workers are divided. Majority 
rule is also necessitated by the fact that labor standards 
cannot be properly set for all the workers of a plant, 
craft, or industry, if different sets of representatives bar- 
gain at the same time with the same employer. Finally, 
company unions, in the invidious sense of the term, turn 
collective bargaining into a sham, for where the employ- 
er dominates a labor organization which he imposes on 
his employees, he negates the idea of free choice and sits 
on both sides of the conference table. Such, in effect, is 
the manner in which the boards have construed the 
statute. 

Senator Wagner’s Labor Relations bill of 1935 (the 
successor to his Labor Disputes bill of 1934) seeks in 
effect to project the NLB-NLRB interpretation of Sec- 
tion 7(a) into the law of the land.^ At the same time, 
the bill seeks to endow the NLRB with more adequate 
enforcement powers than it now possesses. Because of 
its frank and outspoken point of view, the Labor Rela- 
tions bill has served to precipitate the highly controver- 
sial issue of trade versus company unionism into the arena 

‘For the text of the 1935 measure, see 74 Cong, i sess., S.1958; 
for the proposed text of the 1934 measure, see 73 Cong. 2. sess., S.2926; 
for the text as reported out by the Senate Committee on Education and 
Labor, see 73 Cong. 2 sess., S.292S (rep. 1184). 
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o£ public discussion- Trade unions and sympathizers with 
the organized labor movement have rallied to the sup- 
port of the measure; employer associations and spokes- 
men of employee representation plans have come for- 
ward to oppose it.® 

The merits of the dispute aside, one fundamental point 
is clear. The NLB and the NLRB have filled the some- 
what amorphous outlines of Section 7(a) with a clear and 
specific content. If the type of collective bargaining aimed 
at by the NLB-NLRB interpretation of the statute is 
what Congress wishes to encourage, then Section 7(a) 
ought to be replaced by frank and outspoken legislation 
which would affirm, in explicit detail, the principles which 
the two boards have sought to read into the existing law. 

Legal Status of Collective Agreements 

Prior to the Recovery Act, it was by no means certain 
in American law whether collective agreements should 
be regarded as real contracts or as mere “memoranda of 
usage.” It was by no means a clearly established principle 
that the terms of such agreements were binding upon the 
parties subscribing thereto.® Section 7(b), therefore, was 
a tremendous leap in a new direction. For it implied that 
terms of bilateral contracts between representative labor 
and employer groups, when approved by the President, 
shall have the same force as the provisions of a code; 

®The arguments for and against the 1934 measure (Labor Disputes 
bill) are contained in 73 Cong. 2 sess,, Hearings before Senate Committee 
on Education and Labor, on 8*2926, The arguments for and against 
the 1935 measure (Labor Relations bill) are contained in 74 Cong. 

I sess,, Hearings before Senate Committee on Education and Labor, 
on S.1958. 

* For a discussion of the question, see Ralph F. Fuchs, ^'Collective Labor 
Agreements in American Law,*^ St. Louis Lanv Vol. 10, No. i,. 

pp. 1-33. This article does not carry the discussion down beyond 1924. 
But the legal status of collective agreement was not much clearer in 1933 
than it was at the time the article was written. 
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shall be enforceable, in other words, against all members 
of an industry or trade regardless of individual failure 
to assent. 

That Congress was aware of the implications of Sec- 
tion 7(b) is hardly likely. In the minds of those who 
prepared the bill. Section 7(b) was to serve to handle 
NRA wage and hour problems in a few areas of Ameri- 
can industry where collective bargaining was already 
highly developed: for example, the building, printing, 
and needle trades and coal mining.^ And in the sequel, as 
we have seen. Section 7(b) was actually applied to an 
extremely narrow range of codified industries. 

There is no logical tie-in between Section 7(b) and 
Section 7(a). The mere fact that a government might 
see fit to stimulate the growth of collective bargaining 
agencies by safeguarding free choice does not of itself 
require the government to invest the collective agree- 
ments which result with the force of law. The logical tie- 
in is between Section 7(b) and Section 7(c) as alterna- 
tive methods of putting a “bottom” to wages and a 
“ceiling” to hours. Where Section 7(c) supposes that 
the investigatory agencies of the government are capable 
of fixing wages and hours which are socially desirable, 
Section 7(b) supposes that, subject to governmental ap- 
proval of the terms agreed on, collective bargaining, in 
industries and trades accustomed to it, can be used for the 
purpose. 

Those who oppose collective bargaining as a method 
for determining wages and hours necessarily reject also 
the principle implied in Section 7(b). To confer legal 
force on the terms of collective agreements and to extend 
these terms to non-signatory parties, they assert, would 
re-enforce the monopoly power of trade unions. Some 

^ Ba^ed on an interview witli Mr. Richberg*. 
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representatives o£ employer groups have argued, how- 
ever, that if labor organizations are to be vested with 
special rights in regard to collective bargaining, they 
should accept corresponding duties, such as legal re- 
sponsibility for their agents and for the enforcement of 
agreements. 

Those who advocate collective bargaining are not 
agreed on the issues raised by Section 7(b). Some would 
support the intent of the statute, because, they argue, all 
employers in the same industry or trade would then be 
compelled to compete at the same level of “living wages” 
and “labor costs.” Others are doubtful about such a policy 
because, they argue, labor organizations would then be- 
come subject to excessive government control. 

At present it would seem premature for Congress to 
enact legislation on the legal status of collective agree- 
ments. The subject is one which calls for careful thought 
on underlying economic premises, for an exact weighing 
of fundamental social values, and for a comprehensive 
survey of experience in other countries, such as the 
Scandinavian nations and some of the British dominions. 
However, if Congress should see fit to push further the 
principles embodied in Section 7(b), it would have a 
positive duty to see that any agreement approved was 
consistent with good public policy. 

The question of Section 7(b) ’s future is also dependent 
on how far the government pursues its present program 
of establishing minimum wages and maximum hours, 
whether by means of codes or otherwise. This brings us 
to the issues raised by Section 7(c). 

Government Fixing of Minimum Labor Standards 

Experience, both at home and abroad, suggests that a 
government which engages in fixing minimum wages and 
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maximum hours may be guided by four main purposes: 

1. To “safeguard” unorganized workers, who because their 
own bargaining power is “inadequate,” are likely to suffer from 
“exploitation” by “anti-social” employers or “parasitic” indus- 
tries. 

2. To establish wage scales at such a level that those wage 
earners who have employment are assured of an income ade- 
quate for the purposes of a “living wage.” 

3. To promote “fair competition” by establishing a ^^floor” 
for wages and a “ceiling” for hours, thus helping to equalize 
labor costs. 

4. To stimulate the revival phases of the business cycle, upon 
the theory that the depression phases persist because “mass pur- 
chasing power” is inadequate. 

Behind each of the purposes thus stated there exist 
many assumptions which would require the most careful 
analysis before they were to be considered the basis for 
action. No such analysis being attempted here, there is 
no intent to indicate the desirability or undesirability of 
action along these lines. The general questions involved 
in a policy of government fixing of minimum wages and 
maximum hours, and some of the more general issues 
such as ^^purchasing powed^ and ^Tair competition” are 
discussed elsewhere in this book.® We are concerned here 
only with the relation of such a policy to collective bar- 
gaining. 

We may reasonably suppose that if the government 
stands firmly behind ^^safeguarded free choice,” inde- 
pendent labor organizations in the United States will 
gradually be extended to new groups of workers and col- 
lective agreements will become more numerous. It is also 
safe to assume, however, that for some time to- come there 
will remain large areas of industry in which independent 
labor organizations will be unable to establish them- 

•See Pts. Ill, V, and VL 
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selves, partly because of resistance by employers, partly 
because of the workers’ psychology. If, within these 
areas, a policy of setting minimum standards by govern- 
ment agencies will continue, problems will be created 
as a result of the differentials in standards established by 
government agencies, on the one hand, and through 
collective agreements, on the other. That such a condi- 
tion is likely to develop is suggested not only by the 
logic of the case, but by the experience with codes formed 
by “indirect representative” and “direct collective” bar- 
gaining respectively.® 

IMPLEMENTATION FOR DISPUTES AND COMPLAINTS 

In devising mechanisms for dealing with labor com- 
plaints and labor disputes, it would be judicious to dis- 
tinguish between conflicts over “rights” and conflicts over 
“interests.” 

The distinction is a familiar concept to most European 
students of industrial relations. A conflict over “rights” 
relates to some contract right or right at law: for ex- 
ample, the provisions of a minimum wage law, the terms 
of a collective agreement, or the labor standards pre- 
scribed by a code. The problem is one of the judicial de- 
termination of the obligations imposed on employers and 
employees. A conflict over “interests” relates to a strug- 
gle for setting the terms and conditions of employment. 
It may be illustrated by the process of negotiating col- 
lective agreements between employers and labor organi- 
zations and by the making of code labor provisions. The 
basic problem here is one of so guiding the course of 
negotiations as to bring about a settlement on terms con- 
sistent with the public welfare. The specific questions are: 
What hours.? what wages.? and the like. 

"Cliap. XVII. 
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Mechanisms for handling conflicts over ‘‘rights” 
should be separated, as far as practicable, from those de- 
vised for settling conflicts over “interests.” The mecha- 
nisms for determining “rights” perform judicial and 
policing functions. Judicial issues arise because of alleged 
non-observance j policing is required to assure the ob- 
servance of labor standards clearly set forth in federal 
or state enactments, in code provisions, or in collective 
agreements. The mechanisms for determining “interests” 
perform a facilitative function. The task is to hasten the 
establishment, by mutual agreement, of such standards 
on wages, hours, and working conditions as are con- 
sonant with the public interest. 

The tense emotions aroused by the “strike waves” 
under the NRA are reflected in the demand of em- 
ployers’ associations for laws in favor of compulsory 
arbitration and waiting periods during which strikes 
would be illegal. These demands are made, as a rule, 
without careful consideration of the premises on which 
such legislation is based and of the possible consequences. 
For the government to engage in compulsory arbitration 
means that the government must fix wage rates in all 
situations where strikes occur or threaten to occur. This 
leads toward a state of affairs whereunder all wage scales 
are potentially subject to determination by the govern- 
ment. Whether or not either policy — ^that of compulsory 
arbitration or that of government fixing of wage rates — 
is desirable, the advocates of the one must be willing to 
accept the other. 

A certain amount of open conflict between employers 
and employees would seem to be inevitable, no matter 
what means of avoidance are pursued. No democratic 
country has as yet succeeded in devising machinery for 
eliminating all strikes, or, for that matter, major strikes 
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alone. Neither the elaborate adjustment devices devel- 
oped in Germany between 1920 and 1930, nor the com- 
pulsory arbitration systems o£ New Zealand and Aus- 
tralia, nor the waiting period requirements of Canadian 
law, nor the flexible arrangements of industrial courts, 
joint boards, and works councils in Great Britain have 
put an end to strikes and lockouts. There is no reason to 
suppose that where other democratic countries have 
failed, the United States can succeed. 

Further, the maintenance of industrial peace does not 
depend primarily upon the presence or absence of boards, 
commissions, courts, and bureaus devoted to that pur- 
pose. Surely all such devices are helpful. At bottom, 
however, labor unrest results from a complex of em- 
ployment, economic, social, and psychological conditions. 
These include the worker’s ability to earn an adequate 
livelihood; the duration, extent, and intensity of the 
labor exacted from him; the security of his employment; 
the continuity of his income; his status on the job; his 
opportunities for promotion and advancement ; the grat- 
ing of his ego against the ego of the ‘‘boss” or “foreman.” 
By setting up boards, commissions, courts, and bureaus, 
the government merely devises mechanical ways and 
means for reducing the area of potential conflict, and for 
mitigating the violence of disputes which do break out 
from time to time. 

GOVERNMENTAL RECOGNITION OF TRADE UNIONS 

Governmental recognition of trade unions as the ex- 
clusive agencies authorized to speak on behalf of all 
wage earners has been advocated, expressly or by im- 
plication, by the American Federation of Labor. 

Adherence to such a policy assumes that no type of 
labor organization other than the trade union is qualified 
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to perform the functions which collective bargaining re- 
quires. Those who make this assumption rest their argu- 
ment, for the most part, upon the traditional occupation 
of the field of collective bargaining by trade unions. 

It is easy to understand why trade unions should be 
eager for the privilege of exclusive recognition as col- 
lective bargaining agencies. If thus recognized by the 
government, the trade unions would find their organiza- 
tional tasks considerably simplified, and would probably 
gain enormously in membership, resources, and pressure 
power. The trade unions, it is likely, would become a 
truly co-equal factor with management in the governance 
of industrial relations. 

■ Despite the apparent simplicity of the idea, the policy 
of granting to trade unions alone, recognition as instru- 
mentalities of collective bargaining raises questions which 
its advocates and sponsors generally refuse to face. Pos- 
sessing quasi-official power, enj oying quasi-official status, 
the trade unions would have to submit to a considerable 
degree of governmental supervision and regulation. As 
an offset to the privileges of exclusive governmental rec- 
ognition, there would be the burdens of a semi-official 
status. It is doubtful whether those who sponsor the 
granting of the privileges would be ready to accept the 
correlative burdens.^ 

From the point of view of public interest, at least two 
important objections may be raised against the proposal 
to recognize trade unions exclusively as agencies of col- 
lective bargaining. First, the government is far from 
adequately equipped to exercise the amount and the kind 
of direct control which would be required of it. Second, 

For a discussion of the probabilities that a semi-official trade union 
movement may emerge in the United States, see Lewis L. Lorwin, *‘The 
Challenge to Organized Labor,” Current History Magazine, Sept. 1953. 
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for our governme^nt to take over the regulation of an 
official trade union movement might readily lead toward 
patterns of control incompatible with the ideals of Amer- 
ican democracy. 

CONCLUSION 

Whether or not the NRA is continued, the federal 
government will be confronted by all of the issues dis- 
cussed above. The extent to which these issues should be 
dealt with by separate statutes j the extent to which the 
several issues might be combined for statutory enactment 
— these are problems, not of labor policy, but of legisla- 
tive technique. In any event, whatever new measures are 
enacted should be separated from the Recovery Act in 
whatever form the latter may be renewed or extended, so 
as to give the federal labor policies an independent 
foundation in law. 



PART V 

THE NRA AND THE TRADE PRACTICE 
PROBLEM 




CHAPTER XX 

THE PROBLEM AND ITS SETTING 

Among the avowed purposes of the National Indus- 
trial Recovery Act none stands out more clearly than the 
declaration of intention to revise the nature of competi- 
tion in American business. The first section of the law 
declared it to be the policy of Congress “to eliminate 
unfair competitive practices.” Among the “goals” toward 
which the President, in affixing his signature, declared 
the act to be directed was “the elimination of piratical 
methods and practices which have . . . harassed honest 
business. . . .” That its purpose was to “civilize indus- 
try,” to “write a new merchant law” for American 
business, has been the repeated statement of official in- 
terpreters. As a consequence of this purpose of the law, 
NRA codes have contained, either under the title of trade 
practices or otherwise, provisions designed to regulate 
trade activities. Indeed the codes are called codes of fair 
competition. 

Trade practice regulations are often regarded as a 
matter of no serious moment. There is, in many quar- 
ters, an easy-going assumption that it is easy to- distin- 
guish between the fair and the unfair; that a mere 
reference to “unethical competition” or “dishonorable 
competition” provides in itself the criteria of judging 
what is “unethical” or what is “dishonorable.” The his- 
tory of six centuries of common law, the enactment of a 
large number of federal and state statutes, and the efforts 
of the Federal Trade Commission have all indicated the 
fallacy of this view. It hqs again been demonstrated by 
the experience of the NRA. 
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Excepting only the code provisions growing from 
Section 7 of the Recovery Act, no action of the NRA 
has given rise to such heated controversy as its regulation 
of trade practices. On the one hand, these regulations 
have been met with laudation, as bringing a new era of 
fair competition to American business. On the other, they 
have been attacked, not only by political opponents of 
the Administration, but by official agencies as well. They 
have raised issues and serious disputes within the NRA 
itself. They present to the American public some of the 
gravest questions regarding the organization of its eco- 
nomic life which it has ever confronted. It is difficult to 
overstate the economic significance of the trade practice 
provisions of the codes. 

An understanding of the significance of NRA regula- 
tion of trade practices requires a comprehension of the 
trade practice problem and a comprehension of how the 
NRA has dealt with it. Neither of these is an altogether 
easy undertaking. The trade practice problem is a part 
of the larger problem of social justice. It is a complex of 
traditional and current philosophies of right and wrong 
and of the American system of economic organization as 
these impinge one upon the other. The work of the NRA 
in dealing with trade practices is scattered through hun- 
dreds of separate codes which do not reflect a considered 
and consistent program. It is also embedded in the 
actions of government officials and hidden in the work 
of industry representatives of which there is no record. 

No little of the economic, political, and legal history 
of the last several centuries has been concerned with these 
problems. They involve questions as important as any 
with which legislatures and courts have been concerned. 
To determine when competition can best serve the in- 
terests of society, and when those interests can best be 
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served by group action, has been a problem during all 
the centuries since men began to give thought to planning 
in social life. To draw the fine line between liberty and 
license, between enterprise and predacity, between com- 
petition which is fair and competition which is foul as 
among “free enterprisers,” has been and continues to be 
a task of surpassing difficulty. The first step is to under- 
stand the nature of the problem. That understanding 
begins in a view of its economic setting. 

The most basic problems with which any society must 
deal are those of the production of wealth and its distri- 
bution. Regardless of the methods employed in produc- 
ing and distributing wealth, questions of equity, of right 
and wrong, of what is fair and unfair are certain to arise. 
Such problems are as old as human social life. The 
particular forms in which questions of equity and fairness 
arise will, however, vary with the methods of production 
and distribution which are in use. Even if each individual 
in a social group were to undertake the task of making a 
living unrelated to the work of others, there would arise 
the question of “what is right.” There would come the 
question of “what is fair” in the distribution of owner- 
ship or control of available resources. 

In a society such as ours in which production and dis- 
tribution of economic goods is carried on in large part 
by a trade or business system, many of the problems of 
equity take forms which cause them to be designated as 
trade practice problems. To understand these problems 
it is necessary to see in brief outline what is involved in 
carrying on production and distribution by the business 
system. 

Production involves first, determining, among the 
many possibilities, what goods and services shall be 
created. It requires, second, the actual making of these 
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goods and services by the use of labor power, equipment, 
and raw materials. This second task necessitates, as a 
corollary, continually choosing between different meth- 
ods of carrying on this conversion process. Distribution 
consists of dividing the goods and services created among 
the members of society. 

In a business system decisions relating to what things 
shall be produced and how they shall be produced are 
made, under certain legal limitations and controls, by 
individuals as distinguished from government agencies 
such as city councils, county commissions, state legisla- 
tures, planning boards, or industrial and agricultural 
administrators. The making of such decisions by individ- 
uals requires relatively free enterprise, relative freedom 
of contract, and the institution of private property. These 
institutions are essential parts of the business system. 

Since individuals find it advantageous to specialize in 
their productive activity, there has grown up under the 
business system an almost immeasurable amount of buy- 
ing and selling. This buying and selling, by establishing 
wages and prices, determines the incomes of individual 
worlcers and business men whose services are bought and 
sold, and guides business men in making decisions as to 
what goods they will produce and what methods of pro- 
duction they will employ. The trade practice problem 
consists of the problems of equity which arise in this 
complicated system of buying and selling. 

The trade practice problem takes a multitude of 
specific forms. This multiplicity arises from the diversity 
of market situations which confront business men. This 
diversity defies brief description. In a business system 
each business man is interested in making profit, but each 
finds this dependent upon securing or maintaining or 
improving a market position. Such securing, maintaining, 
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or improving of position may be brought about by one or 
more of several methods. Effort may be directed toward 
influencing the demand for the product j it may be put 
upon improving the processes of production; it may be 
directed toward limiting the competition which an indi- 
vidual faces. All of the problems which arise in attempt- 
ing any of these things vary from industry to industry^ 
between geographic and trade areas, and from individual 
business j:o individual business within industries. 

In trying to improve their position in an ever changing 
market situation, individual businesses attempt to utilize 
every device which human ingenuity can suggest. Mar- 
keting strategy calls upon every weapon existing in the 
arsenal of trade, and rewards the invention of new ones. 
Competition is expressed in pricing, but takes a multitude 
of forms other than prices as such. It may be shown in 
modifications of products in such details as to meet the 
particular desires of a customer ; or in variations of serv- 
ice such as credit terms, delivery conditions, storage, 
and the like. It may take the form of brands and adver- 
tising. It may be combined in any or all of the tactics 
suggested, and it will be constantly expressed in new 
methods and new combinations designed to influence 
demand. 

Business men are equally ingenious in improving the 
processes of production or in striving so far as they may 
to limit competition. New technical methods, new com- 
binations of materials, better adaptations of machines and 
men, all witness their eflForts in the first direction. The 
record of cases which have arisen under the anti-trust 
laws gives a vivid array of plans which have been devised 
for avoiding or lessening the forces of competition. 

The causes for variety in the trade practice problem 
have been multiplied in recent years by current trends in 
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economic organization. Outstanding among these trends 
is the increasing mechanization of production. The de- 
velopment of rapid and cheap transportation, the growth 
of easy communication, the development of power mech- 
anism, and the mechanical inventions have given large- 
scale production an outstanding advantage in many 
fields. But large-scale production requires the creation of 
equipment which can be utilized over many years. This 
makes it increasingly difficult to determine what is and 
what is not wise investment in such equipment. Changes 
in buyers’ demands will necessarily vary with time. 
Moreover, with the development of new products made 
possible by these improvements in productive capacity, 
risks of shifting demand are multiplied. The large-scale 
mechanized unit takes the chance, therefore, that the 
nature of demand will have changed long before machin- 
ery and plant are worn out and that it may have to make 
adjustments in production to which its machinery cannot 
be adapted. Moreover, rapid mechanical changes and 
new inventions for production may make such machinery 
economically obsolete long before it is physically con- 
sumed. 

Under these circumstances of active change, and with 
the difficulty of providing the full mobility of capital 
and labor necessary to complete adaptation to those 
changes, an economic organization will be troubled with 
having some industries in which capital earns little or no 
return, and with a degree of unemployment that is cer- 
tain to accompany changing techniques and shifting con- 
sumer demands. At intervals these maladjustments will 
be made more extreme by cyclical recessions in business 
activity. 

In so free a struggle for success, in a situation so com- 
plicated and so changing, it is inevitable that numerous 
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conflicts of interest should appear. In seeking by varied 
methods to achieve a competitive advantage as a way of 
improving their individual incomes, the interests of busi- 
ness men come in conflict with one another. Any specific 
action of an individual business may constitute a practice 
advantageous to the one using it and adverse to the 
interests of competitors or the general social interest. Out 
of these conflicts arises the trade practice problem. 

One major source for the expression of trade practice 
problems is found in the complaints of businesses and 
industries which find themselves losing the competitive 
advantages which they once held. A second major source 
is in the statements of government agencies which see in 
certain practices, actions which they believe to be detri- 
mental to the public interest. Expressions of complaint 
also come from individuals and groups representing labor 
and consumer interests. 

Decisions as to what is right, equitable, or fair in. 
resolving trade practice problems will be made according 
to the standards which are applied. These standards may 
be in terms of private interests or in terms of the so-called 
public interest. If we assume, for example, that owner- 
ship in tangible goods, membership in powerful organi- 
zations of labor or industry, economic units of certain 
sizes or types, or characteristics of birth, race, or color 
are in themselves significant, decisions as to what is right 
will be made accordingly. Such criteria are, naturally 
enough, regarded as pertaining to private or special in- 
terests. If, on the other hand, we use as criteria those 
which during the last two centuries have been developing 
as part of our political philosophy of democracy, a differ- 
ent set of standards is brought to bear on the questions at 
issue. According to these standards the worth of any 
particular form of organization or any particular method 
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of production is not to be judged by the gain that is thus 
obtained by any individual or group. Nor can the process 
of evaluation be one of equating the gains and losses of 
the various special interests affected. By standards of 
public interest the desirability of given forms of economic 
organization is to be judged in terms of such considera- 
tions as: (i) the production of the largest possible na- 
tional income; (2) the lowest possible cost, in terms of 
resources and work; (3 ) the widest possible freedom for 
each individual in the choice of available work; (4) the 
widest possible freedom for the individual in determining 
the types of products for which his income may be ex- 
changed; (5) the most extensive possible employment; 
(6) the greatest possible security of livelihood. These 
may be thought of as the more important of modern 
criteria for judging the worth of an economic system. 
They may be thought of as the more important criteria 
of public interest. Choices may have to be made among 
them as one or another is given primary emphasis. 

Such criteria of public interest as the tests of equity in 
economic organization are relatively new in social his- 
tory. They represent part of the broad movement of 
thought and social organization tending away from the 
divine right of kings, the rights accruing to property as 
such, the control and limitation on production of guilds 
and mercantilist organization, and the human coercion 
involved in slavery and serfdom. Developing coinci- 
dentally with ideals of human rights, individual liberty, 
democracies, republics, and universal suffrage, they have 
constituted the New Deal of the last two centuries. 

It appears from the foregoing that the trade practice 
problem covers a considerable part of the problem of 
organizing economic life. It involves the making of 
choices between basic institutional agencies and the deter- 
mination of the uses which shall be made of these 
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agencies. In the analysis of the work of the NRA which 
follows it will be seen that whether consciously or not, it 
was in these terms that the NRA approached the prob- 
lem. In dealing with trade practices the NRA became in 
effect a planning board passing upon basic aspects of 
American industrial life and modifying certain of them 
to an important extent. 

Whatever the criteria that may be assumed as desirable 
in judging the public interest, constant planning and 
designing are necessary to make certain that an economic 
system is organized and operating to achieve social ob- 
jectives. In the economic as in the political world eternal 
vigilance is the price of freedom. In general, the con- 
tinuous process of adapting an economic system to the 
achievement of social objectives calls for government 
action in one or more of three directions. These include: 

1. Extending the area of government control and 
correspondingly limiting the sphere of the business sys- 
tem in economic life, or doing the reverse. That is, deter- 
mining anew, in terms of the general social interest, areas 
of economic life that may be assigned to business and 
those that may be assigned to government. Whether the 
tasks of production and distribution of goods be assigned 
to government or industry, or in part to each,, the neces- 
sary agencies and institutions must be set up and kept in 
operation. 

2. In that area in which the business system is thought 
to be socially useful, forbidding or regulating the use of 
certain practices believed to be socially undesirable. That 
is, setting a plane of competition. 

3. Creating or improving the mechanisms or devices 
which give knowledge of factors relevant to the opera- 
tion of the economic system. That is, facilitating the 
effective operation of the system. 



CHAPTER XXI 

THE NRA ATTACK ON THE PROBLEM 

The preceding chapter has indicated that the trade 
practice problem is an old problem and one fraught with 
difficulties and with issues of the most serious kind. 

The NRA was not the first agency to deal with this 
problem. For centuries the common law has been dealing 
with it; state and federal statutes have made it a chief 
concern; trade associations have devoted attention to it; 
in large part the establishment of the Federal Trade 
Commission grew out of it; and a major portion of 
the Commission’s activities have dealt with it. 

The task which confronted the NRA in dealing with 
trade practices was in certain ways much more difficult 
than that with which any of its predecessors had been 
burdened. This came from the fact that the law which 
created the Recovery Administration required it to deal 
not only with trade practices but with a series of other 
extremely difficult duties which had not fallen upon any 
of its predecessors in trade practice regulation. No other 
administrative agency had ever been charged with re- 
sponsibility for the trade practice problem and at the 
same time with the tasks of lifting the country from 
depression and restoring prosperity, inducing and main- 
taining united action of labor and management, reducing 
and relieving unemployment, and improving standards 
of labor. Moreover, these duties bespoke no consistent 
philosophy; some were indeed in the very terms of the 
law practically contradictions. 

At the same time that the burden of attaining these 
new objectives was laid upon the Recovery Administra- 
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tion one of the most significant criteria which had guided 
other agencies in dealing with the trade practice problem 
was importantly modified. This was accomplished by 
that section of the law which reads: 

Sec. 5. While this title is in effect (or in the case of a 
license, while Section 4 (a) is in effect) and for 60 days there- 
after, any code, agreement, or license approved, prescribed, or 
issued and in effect under this title, and any action complying 
with the provisions thereof taken during such period, shall be 
exempt from the provisions of the anti-trust laws of the U nited 
States. 

It was thus indicated that those responsible for formu- 
lating the National Industrial Recovery Act believed it 
unnecessary to restrict the activities of its administration 
to "the criteria of good public policy used in earlier efforts 
to regulate industry. It was clear that the NRA might 
disregard, in part at least, the old land-marks which had 
identified free competition, the plane of competition, and 
monopoly 5 and indeed, in the language which the Fed- 
eral Trade Commission once applied to itself, “embark 
upon an uncharted sea.” 

The difficulties of this undertaking, as contrasted with 
those which surrounded other agencies which had dealt 
with this problem, were the greater because the NRA 
was launched in a period of deep economic depression 
when a widespread sense of emergency prevented calm 
judicial consideration of economic matters, and when 
many seemed to feel that the mere statement of emer- 
gency conditions was of itself a criterion for regulatory 
action and a proper substitute for sound reasoning or 
careful analysis of collected data. No other agency in our 
history was compelled to approach the trade practice 
problem in such a milieu of varied counsel, conflicting 
purposes, and atmosphere of desperation. The task of the 
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NRA in approaching trade practices was almost unbe- 
lievably difficult. 

In this most difficult situation the NRA was confronted 
with the need of setting up new criteria as to what con- 
stituted good public policy in trade practice regulations. 
Further, it was necessary to develop these into the form 
of specific policies — ^that is, guiding rules comparable to 
the common law rules or the anti-trust laws — ^which 
could be applied in writing the trade practice provisions 
of codes that were to become the new trade practice 
regulations of industries. 

Only through years of legislation and interpretation 
had the criteria guiding the predecessors of the NRA in 
trade practice regulation come to be stated in somewhat 
definite and administrable forms. The NRA had in large 
part to begin this task anew, and in an atmosphere of 
emergency in which speed was regarded as essential. 
Added to all of this was the fact that the task of develop- 
ing these new criteria into administrable rules had to be 
done in the absence of an organized body of experience 
that might be utilized to determine the probable eco- 
nomic effects of contemplated new rules in terms of the 
general objectives to be achieved. 

The general outlines of the NRA procedure in dealing 
with the trade practice problem has been sufficiently 
treated in the general discussion of the code-making 
process. (See Chapter V.) In considering the code- 
making process as applied to the trade practice problem, 
however, it is important to bring into sharp perspective 
certain facts, (i) Those responsible for the administra- 
tion of the act regarded the wages and hours provisions 
as of primary importance. This grew from the fact that 
they placed recovery as primary and had the theory that 
recovery depended upon an immediate increase in wages. 
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Of similar, if not equal, importance was a spread-work 
philosophy of absorbing unemployment through prompt 
adoption of “hours regulations.” (2) The codes were to 
be voluntary codes, and they were to be drawn by indus- 
trial groups. To be voluntary they must in all reason 
contain provisions which the groups voluntarily urging 
them — industrial groups — believed to be desirable to 
themselves. 

While no doubt many industrialists had a greater or 
less degree of hope, if not faith, that increases in wages 
might be conducive to recovery, and while there is no 
doubt that many individuals were moved to take what 
they regarded as the added risks of wage increases, it is 
equally without doubt that for the most part codes of 
fair competition would not have been “voluntarily” 
brought forward and would not have been voluntarily 
agreed to unless they contained what the industrial groups 
regarded as a quid fro quo. This quid fro quo was in 
many cases permission to do as a group what was at least 
of questionable legality before the passage of the Re- 
covery Act. The total effect of the factors involved 
made the inclusion of trade practice provisions which 
important NRA officials may have heartily disliked a 
practical necessity to secure the labor provisions of the 
codes. 

It thus follows that the criteria which the NRA found 
it necessary to apply in deciding upon trade practice 
regulations were the criteria of compromise rather than 
the criteria of judicially considered public interest. They 
were frequently the criteria of what was necessary to get 
a code through rather than the criteria of fair competition 
in any literal sense, or of organizing industries and eco- 
nomic life with a view to the public interest. 

No detailed and complete picture of the varying phi- 
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losophies which influenced NRA decisions on trade prac- 
tices during the hectic early months of code making, 
when precedents were set, ever will be or ever can be 
painted. Trade practice decisions of the most significant 
kinds were made after hours of controversy in midnight 
conferences by men who were attempting to pack three 
days’ work into one. The forces which control and decide 
under such circumstances, the degree of influence of one 
person upon another, can hardly be comprehended at the 
time and never afterwards accurately described.’ Further- 
more, there was no unanimity of opinion within the 
NRA.^ 

Far more influential than all other factors during the 
early stages of the NRA was the clutch of circumstance. 
The chief interest of the NRA, as has been pointed 
out, was in wages and hours provisions. Ideas as to trade 
practices were confined largely to the proposals of appli- 
cant groups. The impulsion to give these applicant groups 
what they asked, already described, was furthered by 
the type of administrative personnel of which the NRA 
was composed. Being for the most part drawn from busi- 
ness, it was sympathetic to the desires of business groups 
to secure higher prices through formula or administra- 
tive control. The way was thus smoothed. Once speed be- 
came the overwhelming objective, modifying adherence 
to whatever trade practice principles may have seemed 
sound, it served greatly to weaken the counsel of those 

^ Perhaps the most complete statement of the Administrator’s philosophy 
appears in General Hugh S. Johnson’s article, ‘‘The Blue Eagle from Egg 
to Earth,” Saturday Evening Post^ Jan, 19, 1935 and following issues. 

“ From the beginning the Research and Planning Division exerted pres- 
sure for a determination of the direction which the NRA should take and 
for a decision on certain issues of policy before codes were submitted. Dr. 
Alexander Sachs was at that time its director. Parts IV and V of Dr. 
Sack’s contribution to Americans Recovery Program furnish an interesting 
commentary on this point and on the code-making procedure in general. 
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who urged the old-fashioned doctrine, “Be sure you are 
right and then go ahead.” 

Further, the possibilities of opposition, the danger of 
losing the momentum toward universal action which had 
grown up while the law was under consideration, and the 
possibilities of interference through the courts by those 
who opposed the NRA added weight to the belief that 
action was more important than careful planning. The 
lack of carefully thought out and expressed policies, or 
of thorough consideration of economic effects, has been 
admirably expressed by Dr. Sachs in the sentence: “As 
a matter of economy in the unparalleled stress and speed 
of rushing through uncharted economic waters, map 
making and instrument making was apparently deemed 
too much of a diversion.”’ 

In addition to all of the circumstances above discussed 
there was a general view of the code-making process 
which contributed to its speed and lack of plan. This was 
the notion that each code was a code by itself and each 
problem a problem by itself. The matter was viewed as 
a piece-meal process, not as an integrated whole. There 
was the view that the job was to make the codes, that 
the refinements could come later. The thought was dom- 
inant that parts could be constructed as such, without 
plan as to their relationship to other parts and without 
consideration of coherent design. It was believed that out 
of such a process an integrated program of public policy 
on trade practice regulation would develop. Yet overly 
easy criticism of these views must be tempered by a recog- 
nition of the conditions of the law and the force of cir- 
cumstances under which the trade practice provisions 
were drawn. 

During the code-making process the various units of 

^ The same, p. 1 65. 
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the Administration exerted important influences on trade 
practice policy. First may be mentioned the Special In- 
dustrial Recovery Board. This Board — composed of the 
Secretary of Commerce, chairman j the Attorney Gen- 
eral 5 the Secretaries of Interior, Agriculture, and Labor j 
the Director of the Budget; the Administrator for Indus- 
trial Recovery; and the Chairman of the Federal Trade 
Commission — ^was designed to act as a policy board, but 
failed to function effectively, partly because of its size 
and the varied responsibilities of its members. A policy 
board composed of the principal administrative and ad- 
visory officials of the NRA, established September 16, 
1933, was also ineffective. 

A considerable influence upon trade practices was exer- 
cised by the three advisory boards and the Code Analysis 
Division, the Legal Division, and the Research and 
Planning Division. It is not possible to segregate the 
influences upon specific trade practice policies exerted by 
any one of these units. The importance of their part in 
the code-making process has been discussed at an earlier 
point. (See Chapter XXIX,) 

It is worth while to note here, however, that of these 
various divisions only the Code Analysis Division and 
the Research and Planning Division could be presumed 
to be staffed primarily with a view for rendering sound 
economic judgment on trade practices. The advisory 
boards, whatever may have been their wisdom and how- 
ever frequently the special interests which they repre- 
sented may have been identical with public interests, were 
admittedly pressure groups. The function of the Review 
Division was one of checking rather than originating 
policy. The Legal Division exercised an influence on the 
economic aspects of trade practice provisions far beyond 
the realm of legal training. It often rendered judgments 
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on economic, as well as on legal grounds, and deputies 
were fearful of approving provisions over its obj ections. 

It is clear from the foregoing (as well as from various 
statements which have emanated from the NRA) that 
there was a basic belief in the notion that pressure of rep- 
resentatives of conflicting groups would bring about satis- 
factory policy. A scrutiny of the results, however, can 
lead only to the view that policy arrived at by compro- 
mise between pressure groups can accord with the general 
social interest only by accident. The presence of the sev- 
eral advisory boards only added to the need for a group 
charged with the responsibility of determining trade 
practice policy and manned by a personnel chosen prima- 
rily to judge the probable effects of particular practices 
upon recovery and the other obj ectives of the law. 

The task of writing trade practices required attention 
to the objectives of the act and to other concerns of public 
interest and not to the various interests of special groups. 
It was not until the late spring of 1934 that the NRA 
moved to set up a policy agency to consider criteria of 
this type and to draft policies with reference thereto. 
(See Chapter XIX.) 

The true picture of NRA theories regarding trade 
practices can really be seen only as it is reflected in the 
trade practice provisions which found their way into 
codes. Whatever the views of the Administrator, the 
influence of his advisers, the attitude of business and of 
deputies, and the nature and extent of instructions issued 
to administrators, the provisions of codes indicate what 
was under the circumstances regarded as good public 
policy. It is to these provisions, therefore, that one must 
turn to determine by analysis and inference the criteria 
which guided those who ultimately made decisions on 
trade practice policy. 



CHAPTER XXII 

RANGE AND CHARACTER OF REGULATIONS 


The NRA brought under regulation an almost unbe- 
lievably wide range and variety of trade practices. In its 
legal enactments as to what is unfair it departed far from 
that limited range of activities which courts had thereto- 
fore held to be unfair and which law had declared to be 
contrary to the public good. Emanating from trade 
groups, the proposals for trade practice regulations which 
came before the Recovery Administration were usually 
the work of trade association officials or of dominant per- 
sonalities within the industry. The views of what is de- 
sirable regulation were necessarily cast in industry terms. 
The association representatives were aided by lawyers, 
engineers, and accountants far more skilled in writing 
provisions to the interest of the group concerned and in 
discovering such possibilities under the new legislation 
than in evaluating the economic and social significance of 
their actions. This is said without any intention to censure 
the representatives of industry. Their action was natural 
and entirely' to be expected. Indeed, under the terms of 
the law they were practically invited to find out what 
they could secure with the trust laws in abeyance. The 
responsibility of determining what should and should 
not be given to industry rested upon the government 
agency, the NRA. 

A conservative estimate of the number and variety of 
trade actions which were brought under some kind of 
regulation by the NRA would place the number at a 
thousand. Obviously such a calculation depends upon 
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the classification that is made. If a list of a thousand "were 
broken down into various types and classes, the number 
would be many times higher. As a way of presenting a 
broad view of the general types of regulation of trade 
practices made by the NRA, an analysis has been made 
of the first 500 approved codes, on the basis of which we 
present the main classes of trade practice provisions dealt 
with in NRA codes and some of the more important 
details of two of these classes. The reader should be 
warned in viewing these lists that the significance of the 
provisions is not self-explanatory. An understanding of 
trade practices and their regulation requires much more 
than mere denomination. Behind any specific regulatory 
phrase there may lie the most complicated industry ar- 
rangements, and economic and social effects of the most 
significant character. A complete understanding of any 
single regulation requires a thorough examination of that 
regulation in its business and economic setting. Such a list 
as this, however, will present the reader with a general 
view of what the NRA did with the trade practice prob- 
lem and with a rough picture of the frequency with which 
it undertook to regulate various general types of prac- 
tices.^ 

^ The nomenclature applied to trade practices is often confusing. The 
designating word is sometimes applied to one and sometimes to another 
aspect of the problem under consideration. A phrase used to designate one 
practice may directly refer to the practice in question j that used to desig- 
nate another, to a remedial device suggested j that used to indicate a third, 
to the efficacious result desired. 

This list is based on data, covering the first 500 approved codes and 
their amendments and supplements, furnished by the Research and Plan- 
ning Division of the NRA, principally by the Post-Code Analysis Unit 
of that division. The master or basic code and all of its divisions, supple- 
ments, and amendments have been considered as one unit. The percent- 
age of codes including each type of provision is only a rough approxima- 
tion. A provision known to have occurred only in one or two of the first 
500 approved codes is followed by a dash in the percentage column. 
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Trade Practice Regulations in NR A Codes 
With Approximate Percentage of Codes Containing Each 


L Requirements 

Practices tending to effect minimum price . . . -79 

Uniform methods of cost finding 72 

Open prices . 59 

Specified discount and credit terms 43 

Specified standards for industry products or services . 38 

Specified transportation terms 27 

Standard forms or terms of contracts 22 

Specified forms or terms of, or conditions surrounding the 

making of, bids and quotations 18 

Classification of customers 17 

Specified forms of arbitration 13 

Limitation of machine and plant hours 12 

Specified terms for government purchases 9 

Control of capacity 8 

Charge for supplying of specified non-industry products 

or services 4 

Specified classifications or descriptions of industry products 3 

Filing of sealed bids 2 

Specified production quotas 2 

Charge for estimating 1 

Control of inventory 1 

Specified hours of business 1 

Specified invoice forms 1 


Compliance with codes of suppliers 

Filing of individual standard forms for guarantees . . ... 

Specified charge for and use of dies 

Specified conditions for and terms to be used in the making 

of appraisals 

Specified conditions for work done on the material of others 
Specified manner of dispensing products directly to a cus- 
tomer’s patient for the account of a customer 

Specified payment of contractors 

Specified qualifications for bidding contractors 

Specified use of trade acceptances 



REGULATIONS 571 

II . Prohibitions 

Misrepresentation and deceptive advertising 72 

Commercial bribery ... 71 

Defamation of competitors . .... . . . . 65 

Interference with contracts . . 62 

False marking or branding. 49 

False invoicing 48 

Unwarranted threats of litigation . . .... 29 

Espionage of competitors 24 

Imitation of trade marks or designs 24 

Discrimination in price, etc, . . 22 

Substitution 20 

Sale of one product being made in any way contingent upon 

the sale of another product 19 

Style piracy . . 18 

Lump sum or combination prices 15 

Enticement of employees . 11 

Financing purchasers 11 

Conspiracy, aiding or abetting unfair trade practices . . 10 

Repudiation of contracts 8 

Coercion 6 

Blacklists . . 4 

Dumping 4 

Specified types of advertising 2 

Deceptive prices 1 

False receipts 1 

Fee splitting 1 

'Giving of options 1 

Sales with repurchase agreements 1 

Use of false measures 1 

Certification of industry products by others than the makers 

of the products - 

Dealing in specified types of property on a speculative basis - 
Failure to display information concerning the insurance 
provided for the property of customers while in the hands 

of members ~ 

False classification of industry products - 

Furnishing of display cases at less than specified charge. . - 

Guaranteeing of accounts — 

Guaranteeing of retail turnover — 
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II. Prohibitions ( Continued) 

Loaning or transferring of licenses ... . . - 

Maintenance of stocks in the hands of salesmen other than 

exclusive employees . . . 

Purchase of stolen goods. ... - 

Reversal of charges for phone, etc . - 

Selling from samples of competitors - 

Shipment without order ~ 

Solicitation of a customer (by a monument retailer) within 
14 days after the death of a member of the customer’s 

family . . . . . . — 

Split shipments at a price based on shipment of entire order 

at one time — 

Supplying goods to customers who engage in destructive 
practices at prices which will enable them to continue 

such practices — 

Unauthorized use of equipment of competitors — 

III. Other Groups of Regulations 
(These deal with types of practices which are subject to absolute require- 
ments or prohibitions in some codes and conditional requirements or pro- 
hibitions in others. For example, regulations of advertising allowances 
include the requirement in some codes that they be effected by written 
contracts 5 and the prohibition in some of their use in specified forms, in 
others of their use in specified amounts, and in still others of their use in 


any way under any circumstances.) 

Rebates 73 

Consignment sales 43 

Price guarantees 25 

Premiums 22 

Special services 22 

Quantity discounts 17 

Advertising allowances 16 

Allowing return of goods 15 

Specified resale conditions 14 

Free deals 13 

Payment or acceptance of commissions 13 

Product guarantees 12 

Allowance or making of claims for adjustments . . 10 

Samples 10 

Seconds 10 

Trade-in allowances 8 

Markinjr or branding 7 
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III. Other Groups of Regulations (Continued) 

Sales with deferred delivery 7 

Direct selling . . . 6 

Warehousing and storage 6 

Affiliate sales . . , 5 

Extending or exceeding contracts 5 

Instalment sales ...... 5 

Retroactive settlements . . 4 

Specified types of packages and other containers . 4 

Demonstrations . . 3 

Use or sale of second-hand goods ... 3 

Affiliate cost . 2 

Installations of materials sold. . 2 

Leasing to customers . . .... 2 

Letting goods out on trial 2 

Sales of reconditioned goods . 2 

Sales to charitable institutions 2 

Allowances for shortage, etc. . . 1 

Furnishing drawings .... 1 

Gifts to charitable institutions . 1 

Inclusion of taxes in announced prices 1 

Loans to customers . . 1 

Purchasing from customers . . . 1 

Specified mediums of payment for industry products 1 

Bonuses and penalties . . . - 

Missionary sales help to customers . - 

Payment of brokerage . - 

Sales of non-industry products , - 

Sales to delinquent accounts . - 


As was suggested in presenting the foregoing list, 
further elaboration is needed to indicate the varied char- 
acter of NRA trade practice regulations. In many cases 
the general classes listed above cover a broad range of 
more specific provisions. Some of the more important 
variations of specified credit and quantity terms are 
therefore listed below, as illustrative of the diverse forms 
in which regulations appear,^ 

“ These classes were not selected as examples because they are most im- 
portant, or because they have the greatest variety of detailed forms. Some 
of the more significant classes were not chosen because they are dealt with 
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I. Specified Credit Terms 
Maximum amounts and periods for discounts for cash: 

1 . Same for all products on all shipments. 

2. Varied according to product sold. 

3. Varied according to class or location of buyer. 

4. Varied according to distance between points of origin 
and destination. 

5. No cash discounts allowed. 

I. Minimum down payment. 

Maximum periods for payment without penalty. 

Seasonal dating: 

1 . Maximum period. 

2. Restricted to orders of specified quantities to be delivered 
in one shipment to one destination. 

3. Restricted to certain zones, as determined by the code 
authority. 

Time payments: 

2. Maximum duration. 

3, Minimum charges. 

Past-due accounts: 

1. Minimum interest rate. 

2. Prohibition of further extension of credit except with no- 
tification to or permission from code authority. 

Maximum rate for anticipation. 

Prohibition of sale under wage deduction agreements unless 
identical arrangements are available to all retailers. 

II. Specified Quantity Terms 
Maximum amount of discount: 

1. Stated exactly. 

2. Stated indefinitely as by requiring that it shall not exceed 
savings in cost involved. 


in some detail in later sections. Chaps. XXIII-XXVII give some treatment 
to requirements of practices tending to effect minimum price, of uniform 
methods of cost finding, of open prices, of classification of customers, of 
limitation of machine and plant hours, of control of capacity, and of 
specified production quotas j and to other requirements and prohibitions. 
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11. Specified Quantity Terms (Continued) 

3. Expressed as a charge for the purchase of small quantities. 

Minimum volume of purchase required: 

1. Stated exactly. 

2. Stated indefinitely as by requiring that a quantity price 
must be a “genuine quantity price/’ and further that “the term 
‘genuine quantity price’ . . . means a price differential which is 
based upon and reasonably measured by a substantial difference 
in the quantity sold and delivered.” 

Base for computing volume for discount purposes: 

1. Purchases of a single product only. 

2. Purchases of industry products only. 

3. Total volume of buyer’s business. 

4. Sales to a single store only. 

5 . Sales to a single company only. 

6. Sales to groups of companies under specified circumstances. 

7. Orders for a single delivery to a single destination only. 

8. Purchases of a single customer which total a certain amount 
in a given period. 

Requirement of same terms to: 

1. All buyers of equal quantities. 

2. All buyers of the same class on purchases of equal quan- 
tities. 

Allowance of quantity discounts conditioned upon: 

1. Payment of the account by the fifteenth of the following 
month. 

2. Obligation on the part of the buyers to take delivery of the 
quantities specified in the contract. 

Prohibition of quantity discounts. 

From this preliminary view of the work of the NRA 
in the regulation of trade practices we will proceed in 
the five chapters which immediately follow to an analysis 
of these regulations in terms of their economic effects. 
The actual economic effect of the rules can be ascertained 
only by careful analysis, by an intimate familiarity with 
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NRA procedure, and a considerable study of the eflFects 
of the provisions as drawn. 

In such an analysis by far the most important data are 
what appear in codes. An examination of code provisions 
cannot, however, give the entire answer to the question of 
what the NRA did with the trade practice problem. Code 
provisions are not always clear. Powers granted to in- 
dustry are in some instances ‘‘subject to the review of the 
Administrator.” In other cases the Administrator’s “ap- 
proval” is required. The meaning of such phrases de- 
pends upon interpretation and, more important, upon 
the pressure exercised in each case by code authorities 
and government representatives. Nor can it be too 
strongly emphasized that code authorities exercise an 
undetermined degree of latitude in interpreting both 
trade practice provisions and their own powers in admin- 
istering them. Furthermore, the terms in which codes are 
written are often ambiguous, and their significance not 
understandable except in the light of the special industry 
situations to which they apply. 

Nevertheless, the codes as written reflect what the 
NRA did with trade practices. The codes are the legisla- 
tive fruit of the code-making process. They are written 
statements of the NRA’s view of public policy, enforce- 
able by the federal government, and carry severe penal- 
ties for their violation. Accordingly, as examples of eco- 
nomic and social legislation, as well as of administrative 
law, they must be examined as written. They are the 
record.^ 

®If the codes are not administrable and are not enforced, then what- 
ever their merit or demerit as representing social purposes, they are open 
to the same criticism which can be made of any unenforceable or non- 
administrable law which encumbers the statute books. As any such law is 
a control upon the freedom of those individuals who feel impelled to 
obedience on moral grounds, it may offer extended economic advantage 
to those who feel no impulsion to obedience. 
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The record of trade practice provisions is something 
of an economic wilderness. These provisions are scattered 
through the score of volumes which comprise the codes. 
They are not classified in any terms, either as to their 
business or economic significance. They appear merely as 
proscriptions or regulations of specific practices, many of 
which have never been clearly described, and most of 
which have never been analyzed. 

On the basis of an examination of the provisions them- 
selves, familiarity with NRA procedure, and study of 
the purposes and the effects of code provisions, we have 
made an analysis of the economic effects of NRA trade 
practice regulations and classed them accordingly into 
six categories. These are: (i) transfer of power over the 
determination of prices; (2) transfer of power over the 
determination of production and production capacity; 
(3) transfer of power over the determination of special- 
ization; (4) redefinition of the plane of competition ; (5) 
facilitation of effective competition ; (6) regulation of in- 
direct pricing. 



CHAPTER XXIII 

TRANSFER OF POWER OVER PRICES 

The transfer of power over the determination of prices 
which the NRA has effected takes a number of clearly 
distinguishable forms. For purposes of convenient dis- 
cussion these forms may be considered under the follow- 
ing headings: (i) minimum price determination j (2) 
cost protection j (3) loss leaders 5 (4) destructive price 
cutting and emergency price fixing; and (5) waiting 
periods in open-price systems. The various types of code 
provisions by which such transfer of power has been 
brought about and the numerical frequency of each are 
set forth in the table on pages 580-83. 

MINIMUM PRICE DETERMINATION 

The most extreme form of transfer of power over the 
determination of prices which has been brought about by 
the NRA is found in those cases in which it has author- 
ized something approximating a complete license to fix 
minimum prices.^ Such grants of power are made where 
an industrial group, through the code authority, is given 
the power to determine prices at which individual mem- 
bers of the group shall sell, without there being estab- 
lished any criteria of guidance or with criteria so vague 
that they are ineffective. 

Examples of such grants of power are found in provi- 
sions which authorize the code authority to initiate price 

^ It would seem hardly necessary to explain that, for all practical pur- 
poses, the power to fix a minimum price is in efiFect the po-wer to fix price. 
Yet inasmuch as there has been, even within the NRA itself, some con- 
fusion on the point, the fact should be stated. Obviously even monopoly 
groups do not object if members offer products at higher than the fixed 
minimum. 
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control, limited only by the requirement that minimum 
prices shall equal ^^the lowest reasonable cost of produc- 
tion,” or be “fair and reasonable,” or equal the cost of the 
“lowest cost representative firm.” Under these various 
headings there are reported some 38 codes. (See the 
table on page 580.) Twelve of these 38 are reported as 
representing “power given to code authority with or 
without approval of NRA, to establish at any time mini- 
mum prices, no cost basis being provided,” Such transfers 
of power may be illustrated by the provision from the 
bituminous coal code: 

The selling of coal under a fair market price (necessary to 
carry out the purposes of the National Industrial Recovery Act, 
to pay the minimum rates herein established, and to furnish em- 
ployment for labor) is hereby declared to be an unfair competi- 
tive practice and in violation of this code. , . . 

The fair market prices of coal of any grade and character . . , 
shall be — 

The minimum prices . . . which may be established ... by 
a marketing agency or by marketing agencies . . . [or] 

, . . where no such marketing agency exists ... by the respec- 
tive code authorities. . . . 

The term ‘‘marketing agency’^ or “agency” . . . shall include 
any trade association of coal producers complying with the re- 
quirements of a marketing agency and exercising the functions 
thereof.^ 

There are a number of codes which grant a similar 
degree of price-fixing power to code authorities by per- 
mitting them to reject prices filed in an open-price system 
on the grounds that such prices would promote “unfair 
competition,” without any criteria being set forth in the 
code as to what constitutes “unfair competition.”® 

^ Art. VI, Secs, i and 2. 

* These may be illustrated by the original iron and steel code and by 
the paper and pulp code. In the amended iron and steel code this pro- 
vision was omitted. 
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Total Number of Codes. . 


1 — Desiructhe Price Cutting Prohibited 

A. General statement without explanation or qualification . . ^ 

B. As set forth in Office Memorandum No. 228, Exhibit B, Section 1 (forbids “wilfully 

destructive price cutting” and sets up procedure for hearing and appeal to NRA 
where complained of) .... 

C. As patterned after Office Memorandum No. 228 but with variations in word or minor 

variations in substance. ^ ^ 

II — Provision for Establishing Minimum Prices in Cases of Emergency Only 

A. As set forth in Office Memorandum of February 3, 1934 (Code Authority, subject to 

NRA approval, determines when an emergency exists and establishes minimum price 
based on lowest reasonable cost) 

B. As patterned after Office Memorandum of February 3, 1934 but with variations in 

word or minor variations in substance .... . . . 

C. As set forth in Office Memorandum No 228, Exhibit B, Section 2 (NRA declares 
emergency and establishes minimum price) . . . 

D. As patterned after Office Memorandum No. 228, but with variations in word or 

minor variations in substance 

in — Power Given to Code Authority, With or Without Approval of NRA, to Establish at An r 
Time Mimntuni Prices, No, Cost Basis Being Provided , . .... 

IV — Prohibition Against Selling Below Cost 
A. Non-Distribution codes 
1. Definition of cost 

a. Individual (Individual member's own cost) . . 

b. Specific minimum cost set up for entire industry 

(1) Lowest reasonable .... 

(2) Reasonable 

(3) Lowest representative. , 

(4) Average. , . 

2 Elements of cost specified 

a. Production or manufacturing costs onlj’’ 

b. Production and other costs . . 

c. Specified percentage mark-up on a uniform base for overhead costs . 

d. Integrated producers must figure products of earlier stages at market price 

e. No elements of cost specified 

B Distribution codes 
1. Definition of cost 

a Invoice cost or cost of replacement plus transportation 
b Net purchase price . .... 

c Wholesaler's list price. ... ... , . 

tl Manufacturer’s list price , , 

e. Mark-up lor wages and other costs of doing business provided for — i.e., mark- 
up on “a,” “b,” “c,” or ‘ d” above to be determined by Code Authority with 
or without approval of NR.V 

( 1 ) For w ages only . . . ... 

(2; For wages plus other costs of doing business .... 

(3) Mark-up to be based upon cost finding, estimating, or accounting method 
to be determined by Code Authority, [wdth] or without approval of NRA. 

(a) Individual cost 

(b) Modal cost . . , . 

C. Provision for accounting, estimating or finding methods to be used in determining 

costs in connection with the “no selling below cost” provisions of either “A” or 
“B” above. 

1. To be determined by Code Authority 

2. Approval of NRA required . 

.i. Methods named in and established by Code . . ... 
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Minimum Prices and Cost Methods' 





Analysis of Provisions Relating to Min- 


4. No method specified nor any provision for developing one 

5. Individuals permitted slight variations from methods established 

6. Prelimmary rules established with or without approval of NR A to apply prior 

to the approval of methods 

D. Specific provisions for cost filing and cost investigation to be used in connection 
wdth the administration of the “no selling below cost” provisions of either “A” or 
“B” above 

1. Cost data must be submitted to Code Authority or Impartial Agent at its request 

2. Provision for investigation by Code Authority or Impartial Agent of members’ 

costs at any time 

3. Provision for investigation by Code Authority or Impartial Agent of members’ 

costs in cases of violation of disputes only 

4. No provision for cost filing or cost investigation 

V — Exceptions Permitted to Minimum Prices Established in **111,** or “/V” Above 

A. To meet competition of other members of the industry 

1. Types of competition 

a. Any prices established by competitors 

b. Prices of competitors not selling below cost 

c. Prices of lower-cost competitors 

2. Conditions under which competition of other members may be met 

a. After approval of Code Authority 

b. Only upon notice to Code Authority 

(1) At specified time prior to meeting of competition 

c. Other conditions 

d- No conditions 

B. When selling sub-standard or distressed goods and during special sales 

1. Approval of Code Authority required 

2. Notice to Code Authority required 

a. At specified time prior to the making of such sales 

3. Other conditions 

4. No conditions 

C. Miscellaneous exceptions 

1. Types 

a. When introducing a new product 

b. When meeting competition of certain specified and definitely competitive 

products 

c. When selling to other members of the industry 

d. When meeting competition of equivalent but non-industry products 

e. When fulfilling contracts made prior to effective date of minimum price pro- 
vision ^ 

f. When selling to affiliates - 

g. Other 

2. Conditions under which permitted 

a. After approval of Code Authority 

b. Only upon notice to Code Authority 

fl) At specified time prior to making such sales 

c. Other conditions. 

d. No conditions 

“yTr— Promulgation of Cost Finding and Accounting Methods Provided For But Use as Basis For 
Minifmm Prices Not Mandatory 

A. As set forth in Exhibit C of Office Memorandum No. 228 (Methods determined by 

Code Authority with approval of NRA shall be made available to members but are 
not to be used as basis for minimum prices) 

B. Otherwise (Methods which while mandatory upon members in respect to his own 
accounts are not used in connection with “no selling below cost” provisions as set 

forth in “IV ” “A” or “B” above) . , 

^ This is a reproduction of a table prepared by the NRA Research and 
Except for the addition of this footnote and the omission of some com- 
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It appears that such grants of power go far toward 
granting, if they do not actually grant, legal sanction to 
the representatives of an industry to utilize their own 
judgment as to what is the most desirable price. Without 
the forces of competition being operative and without 
legal criteria by which they must be guided, groups with 
such grants of power are in a position to establish 
monopoly prices. 

Such grants of power over prices, to industrial groups, 
are without precedent in American life. Some of those 
who, within the NRA and without, have argued for such 
grants to industrial groups have made much of the point 
that control over prices, prior to the NRA, was held by 
certain groups. While it is presumably true that such 
examples exist, the industries with such power held it 
without authority and only in opposition to law. It has 
been the theory of American economic organization, ex- 
pressed in the anti-trust laws and in the long series of 
court decisions interpreting them, that where industrial 
groups have secured such power the public interest re- 
quires that it be destroyed or completely supervised by 
some government body. It is unprecedented to grant 
such powers to industrial groups with the sanction of law 
and the support of government agencies of enforcement. 

A second type of transfer of power over price deter- 
mination to industrial groups places certain limitations 
upon the exercise of these powers. Transfers of this sort 
may be illustrated by those codes which provide that no 
individual may sell below the average industry cost as 
determined by -the code authority. As is shown in the 
table on page 580, there are some five codes granting 
industries power to determine minimum prices with these 
limitations. Article III, Section 3(b) of the lime code 
offers an illustration of such a grant. 
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Each district control committee shall determine within its own 
district . . . the weighted average cost of each industry product 
manufactured in such district. . . . 

After such average cost of each industry product is so de- 
termined for any district, no manufacturer in the industry shall 
sell any such industry product for delivery in such district at less 
than such average cost, plus basing rail freight. . . . 

Even in this type of provision there is no small degree of 
discretion permitted the code authority. The method of 
determining cost and the method of arriving at the 
weighted average not being clearly defined in the code, 
the door was opened wide for administrative judgment. 

COST PROTECTION 

A less extreme, but far more frequent, transfer of 
power over prices is that achieved by prohibiting sales 
below individual cost, commonly known as cost pro- 
tection. There are reported 352 codes containing such 
provisions. (See page 580.) Important among the indus- 
tries having such cost protection are: canning 5 carpet and 
.rug manufacturing; men’s clothing; hosiery; cement; 
glass container; furniture manufacturing; salt produc- 
ing; paint, varnish and lacquer manufacturing; rubber 
manufacturing; plumbing fixtures; electrical manufac- 
turing; farm equipment; structural steel and iron fabri- 
cating; and trucking. 

To understand how no-sales-below-individual-cost 
provisions transfer power to determine prices, it is neces- 
sary to see that the decision as to what is an individual’s 
cost has been transferred to a group. This is typically 
done by requiring that each individual include in his 
costs such elements as are specified in a uniform system 
of cost finding. All codes W'hich forbid sales below indi- 
vidual cost provide that there shall be drawn up by the 
code authority a system of cost finding which shall be- 
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come effective, usually upon approval by the adminis- 
trator. Of the more than 350 codes providing for their 
establishment, accounting systems had by January 9, 
1935 been approved for only 39.^ At a public hearing 
held on this date the director of the Research and Plan- 
ning Division of the NRA stated that accounting systems 
had been submitted for some 230 other industries, but 
had not received administrative approval. The reason for 
this withholding of approval is clearly related to a sig- 
nificant dilemma which developed as a result of a division 
between declared policy and earlier practice in the spring 
and summer of 1934. This dilemma is discussed in 
Chapter XXIX. 

There are a number of instances in which the no-sell- 
ing-below-individual-cost provisions are implemented 
within the code provisions themselves. There are 87 
codes having provisions in which at least some of the 
required cost elements are specifically stated. (See the 
table on page 580.) In addition, there are some 23 codes 
which incorporate existing cost systems into codes by 
reference. These are typically systems of Jong standing 
in use by trade associations. 

While technically provisions for no sales below indi- 

* Prices and Price Provisions in Codes, NRA, Jan. 9, 1935, reported 
these 39 industries to be: retail lumber, lumber products, building” ma- 
terials and building specialties trade} fertilizer} macaroni} hardwood 
distillation} fishing tackle} coffee} boiler manufacturing} malleable iron} 
cement} canvas goods} hosiery} limestone} washing and ironing machine} 
gas appliances and apparatus} tile contracting division of construction} 
ready-made furniture slip covers} fire extinguishing appliance manufac- 
turing} motor fire apparatus manufacturing} punch-board manufactur- 
ing} California sardine processes} silverware manufacturing} smoking 
pipe manufacturing} furniture manufacturing} cigar container} gray iron 
foundry} drop forging} merchandise warehousing} novelty curtain, drap- 
eries, bedspreads, and novelty pillows } paper distributing} rubber manu- 
facturing} plumbing fixtures} automatic sprinkler} wood heel} trucking} 
throwing} screw machine products} luggage and fancy leather goods} 
earthenware} builders supplies. 
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vidual cost which do not themselves define cost are inop- 
erative until an implementing cost accounting system 
has been approved, there is evidence that code authorities 
exercise no little influence over price in the period during 
which cost systems are being designed. To the extent that 
code authorities desire to exercise such unauthorized 
powers, they are aided by the fact that members of indus- 
tries are by no means always clear as to the meaning of 
the cost provisions or of the extent of the code authority's 
power, and are unwilling to meet the expense and dis- 
comforts of making a test. Furthermore, such unauthor- 
ized powers sometimes are exercised to influence prices 
even after the accounting systems are approved. It is, of 
course, without doubt impossible even for government 
authorities to measure or assess with accuracy the exact 
extent of the improper exercise of such power but it 
occurs frequently and in some cases the methods cm- 
ployed are strongly coercive. 

In a certain industry having a no-sales-below-indi- 
vidual-cost provision in its code, the small size of the 
units concerned, the untrained character of the owning 
and managing personnel, and additional reasons, made it 
impossible effectively to use a cost system. The code au- 
thority drew up a schedule of costs in terms of dollars 
which was circulated to the industry with the statement 
that any member of the industry who sold below this 
schedule would be challenged as having sold below his 
individual costs. While under the conditions such action 
may have been necessary if the provision was to be admin- 
istered, it is obvious that when so administered a no-sell™ 
ing-below-individual-cost provision becomes in effect di- 
rect price fixing. 

Such unauthorized use of power has been strongly 
supported by the general ideology surrounding the re- 
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covery program. It is a matter of common discussion 
among those familiar with the processes of making and 
enforcing codes that industry members believe that the 
Administration desired ^^to get prices up.” With this 
general belief as a background, every suggestion by the 
code authority to the effect that the code required prices 
to be held at a certain point, or to be increased, could be 
made an appeal to ^^patriotism.” Belief that the Adminis- 
tration wanted prices ^^stabilized” was even at times 
made a basis for threats. 

In some instances it was not necessary for the code 
authority to go beyond its authorized powers in making 
effective a no-sales-below-individual-cost provision prior 
to the approval of the system of cost finding. The structu- 
ral clay-products code, for example, provides that: 

During the period between the effective date of this code and 
the application of the cost provisions provided . . . each regional 
committee . . . may. . . . after a survey of the estimated cost, both 
direct and indirect, of the reasonably efficient plants . . . recom- 
mend , . an allowable cost. . . . Upon approval by the code 
authority ... no member of the industry shall sell . . . any . . • 
product below its allowable cost. . • 

It is highly probable that in every Instance in which 
the NRA guaranteed cost protection to industries it was 
expected that such protection would bring about a price 
higher than the competitive price. It is needless to say, 
therefore, that it is in effect price fixing. Unless the cost 
systems, the use of which was required of individuals, 
included elements of cost that were not being earned, 
there would be no demand on the part of industries for 

“Art. VI (e). This amounts to an identification of *‘no selling below 
individual cost” with some form of uniform minimum prices, in the 
thinking of the code makers. There are reported 49 codes having ‘^pre- 
liminary” rules established with or without approval of NRA to apply 
prior to the approval of methods. See table on pp. 582-83. 
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such provisions. The precise extent to which no-sales- 
below-individual-cost provisions bring prices above com- 
petitive prices depends in part upon the elements in- 
cluded in costs. In part it depends upon the extent of use 
of unauthorized powers by the code authority. 

An analysis of the first 1 6 accounting systems approved 
indicates that in each cost system elements of ^^cost” 
specified include not only all direct labor and material 
costs, but a large proportion of indirect manufacturing 
expenses and administrative and selling expenses. Such 
an analysis shows that the following types of elements 
have been Included in approved cost systems 

Raw material (actual shrinkage) 

Direct labor 
Fuel and power 

Depreciation on utilized buildings and equipment 
Maintenance and repairs (ordinary only) 

Indirect labor 

Office and administration salaries 
Light and heat 

Rent (only up to depreciation and similar property expense on 
actually used buildings) 

Insurance — ^all kinds 
Taxes 

Legal and accounting expense 
Selling and delivery expense 

Sales, salaries, and commissions 
Advertising and promotion 
Bad debts 

Freight and cartage 
Truck drivers’ salaries 

Gas, oil, depreciation, repair, obsolescence, insurance, 
garage expense 
Collection expense 
Warehouse expense 

® The entire list did not occur in any single industry but is rather a 
composite of elements gathered from 1 6 approved systems. 
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Office and factory supplies and incidentals 
Telephone and telegraph 
Royalties 
Directors’ fees 

Araortization of leasehold (not to include interest) 

Patents 

Postage 

Professional services 
Stationery and printing 
Stock registration 
Dues, donations, welfare 
Experimental work 

Meetings, entertainment, welfare work, fire drills, etc. (early 
codes) 

Rent (whether building owned or rented — an amount equal to 
taxes on land and building depreciation on fair value of build- 
ing, insurance and maintenance costs. No greater amount may 
be included, but any additional cost should not be overlooked 
in determining sales prices) 

Donations 

Entertainment of customers 
Uniform shrinkage charges 
Rent paid 
Stumpage 

Depreciation at not less than that allowable for income tax pur- 
poses 

Miscellaneous expense 
Sales convention expense 

Development expense — ^research and engineering — drafting, 
patents, royalties, patterns, tools, dies, testing (all but unusual) 
Employees’ welfare 
Accident compensation 
Travel and entertainment 

Donations up to the amount deductible for income tax • 
Depreciation base of original cost as maximum 
Depreciation rate no greater than allowed for income tax pur- 
poses 

Dues, memberships, subscriptions 

Depreciation base — on plant and equipment purchased recently 
at abnormally low prices — ^fair replacement value 
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Plant equipment fully written down must nevertheless have 

depreciation charged in 
Miscellaneous selling expense 
An all-inclusive cost provision 

MINIMUM PRICE DETERMINATION COMPARED WITH 
COST PROTECTION 

It is desirable, next to compare and contrast the re- 
allocation of power over price determination which is 
effected by provisions requiring that there shall be no 
sales below individual cost with those which grant to 
code authorities power to determine a uniform minimum 
price. Any member of an industry governed by a code 
which contains the former type of provision may sell as 
low as his own costs, computed according to the account- 
ing formula for the industry. Since the costs of one mem- 
ber, even thus computed, may vary considerably from 
those of another, it is obvious that if no one may sell 
below his own costs, all members of an industry excepting 
the one with the lowest cost might find themselves un- 
able so to price their goods as to find any market.^ In a 
number of codes containing no-sales-below-individual- 
cost provisions, attempt has been made to meet this 
problem by permitting an individual to sell below his 
own costs to meet the price of a lower cost competitor. 
As the phrase went in NRA discussions, the higher cost 
producers are permitted “to sell down to meet competi- 
tion.” This may be illustrated by the provision from the 
furniture manufacturing code (Art. VII, Sec. i), which 
provides that no furniture manufacturer shall sell at a 
price — 

that will result in the customer paying for such products less than 
their cost to the furniture manufacturer, except: 

' Whether or not this is true depends upon (a) the demand evidenced for 
the commodity (b) the productive capacity of the lower cost producers, 
and (c) the* costs of the higher cost producers. 
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(a) To meet existing competition of lower cost producers on 
products of the same or equivalent design, character, quality, or 
specifications. 

Quite aside from the obvious difficulty, if not total 
impracticability, of determining equivalence of design, 
character, quality, and specification of goods sold in 
everyday market transactions, permission “to sell down 
to meet competition” does not solve the problem. The 
products of many industries are not standardized and 
fungible. In these industries products of practically iden- 
tical physical characteristics often have varying degrees 
of buyer acceptance. Accepted products — accepted per- 
haps because of brands and advertising — and less ac- 
cepted products, even though physically identical, are 
sold side by side but at different prices. It is the existence 
of the price differentials that makes it possible for the 
producers of less well-accepted products to remain in 
competition with the producers of the widely accepted 
products. But if the producer of the accepted product 
chooses to sell down to the price of the unaccepted prod- 
uct when the producer of the unaccepted product is 
selling at the “price floor” established by the no-selling- 
below-individual-cost provisions, the latter is doomed 
even if he is permitted to meet competition. He has, 
truly enough, a price floor below which he may not go, 
and the producer of the accepted products by lowering 
his prices can crush him upon this price floor. 

This analysis has application to an intensely practical 
problem in the making of codes. This is the problem of 
price differentials. Any form of price fixing, be it mini- 
mum price determination or cost protection, opens the 
probability of destroying the competitive position of in- 
dividuals marketing a less well-accepted product. It is 
frequently answered to this point that less well-accepted 
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products are “gyp,” sub-standard, or otherwise improper 
to offer on the market. Such a statement, of course, only 
raises a new issue. If this means merely that there is a 
difference in quality, there are no social grounds on 
which such products should be eliminated from the mar- 
ket. The NRA could properly work in the direction of 
enabling buyers to distinguish between the relative 
physical qualities of products offered them, but there is 
no practical fact better known to business men than that 
products with no significant physical differences sell at 
different prices. If it is true that the product is unsanitary 
or otherwise injurious, it is proper to eliminate it; but 
there is no point in attempting it by such indirect or cum- 
bersome means as no-sales-below-cost provisions, which 
may eliminate competition which is socially desirable. 

A second question of the most intensely practical char- 
acter is involved in price fixing either by minimum price 
determination or cost protection. In NRA discussions of 
price fixing the point has frequently been urged that the 
public interest cannot be harmed if individuals are for- 
bidden only from selling below their own costs and if 
members of an industry are permitted to sell down to 
meet competition. It is pointed out that by such regula- 
tions the individual is not prohibited from selling below 
the point at which he would desire to sell if he knew what 
he was doing, unless he was doing so to secure a monop- 
oly position. It is a well-known business fact, however, 
that there are conditions in which business men find it 
profitable for a time to sell below their costs — even 
their direct costs — even though they have no hope of 
thereby attaining a monopoly position. During periods 
of depression, for example, nothing is more common than 
business men selling below costs “to stay in the business 
picture.” Far from hoping to attain a monopoly, they 



594 NATIONAL RECOVERY ADMINISTRATION 

hope merely to stay alive. To do this they must retaia 
their market connections with a view to a better day. 
When a business man thus finances himself through a 
period of loss he is doing in eflfect the same thing as he 
does during a period in which he is promoting and initiat- 
ing a new enterprise. During such periods he is more or 
less continuously engaged in selling below cost. Ac- 
countants customarily capitalize such “losses” in the form 
of organization expenses. 

Sales below cost, moreover, are a commonplace when- 
ever a new product is introduced or a new market terri- 
tory is entered. It is clear that in all of these cases there 
is no lack of understanding on the part of the business 
man of what he is doing. Indeed, it is a part of his delib- 
erate sales strategy. It is equally clear that monopoly is 
no necessary sequence to such actions. They are the ordi- 
nary tools used to secure a “share of the business.” 

A further serious fault in cost protection provisions — 
even when they allow selling down to meet competition 
— ^is to be observed. Such provisions may result in the 
creation of unprecedented power for certain industrial 
groups or for certain individuals within industrial groups. 
If these lower cost members do not choose to sell below 
the costs of higher cost members of the industry, those 
with higher costs are powerless to initiate price reduc- 
tions. This situation is completely stultifying to action 
by higher cost members of the industry who may be con- 
sidering a reduction of price with a view to increasing - 
production and its consequent possibilities of increasing- 
total profits through a reduction of overhead cost per 
unit. It follows that this power in the hands of the lower 
cost producers may constitute a degree of monopoly- 
position. 

A cost protection provision gives a code authority- 



POWER OVER PRICES 


595 


power similar to the power to fix minimum prices. This 
is because, by determining the elements of cost to be 
utilized in connection with such a provision, it is in effect 
establishing a minimum price. In either case it is in a posi- 
tion to prevent the individual business man from charg- 
ing such prices as he wishes. 

The difference between the two grants of power is 
entirely a matter of degree. A code authority specifying 
elements of cost in connection with a no-selling-below- 
individual-cost provision finds its authorized power over 
price determination limited by the costs of the lowest cost 
producer.® On the other hand, the code authority fixing 
a minimum price is sometimes in a position to specify a 
higher price. This is the case, for example, if the cost base 
is set by some such phrase as “weighted average cost,” 
“modal cost,” “fair and reasonable cost,” “lowest reason- 
able cost,” or “prices that do not promote unfair com- 
petition.” Such tests make it possible to fix a higher 
minimum price than do no-sales-below-individual-cost 
provisions. The cost basis implied by any of these phrases 
is, therefore, a greater subtraction from the power of 
individuals and a greater addition to the powers of in- 
dustrial groups over price determination than is a provi- 
sion for no sales below individual cost. 

Yet this diflference should not be exaggerated. In some 
instances the elements of cost specified in cost protection 
provisions are of such character that they fail to allow 
for actual variations in individual costs. This occurs in 
two general ways: first, through the spedfication of a 
cost formula in the form of prime cost, or some other 
base that varies relatively little between producers within 
an industry, plus a uniform percentage mark-up. Ulus- 

® It has already been pointed out that code authorities sometimes secure 
unauthori2ed powers. 
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trations of this are furnished by the code for the crushed 
stone, sand and gravel, and slag industry and the code 
for the water-proofing, damp-proofing, caulking com- 
pounds, and concrete floor treatments manufacturing 
industry. “ 

The second way in which no-sales-below-individual- 
cost provisions may be so framed as not to give full 
allowance to individual variations in cost is through the 
inclusion in costs of a uniform mark-up in terms of 
dollars, again on a base that varies little between the 
various units of an industry. This is illustrated by the 
structural clay-products industry.^® The effective grant 

® Art. VII, Sec. 2 (d) of the crushed stone, sand and gravel, and slag- 
code requires that no producer sell below prime plant cost plus 10 per 
cent. Prime plant cost is defined as including all items of cost exclusive of 
return on capital invested, interest on borrowed capital, depreciation, de- 
pletion, administration, selling costs, and reserves. 

Art. VII (2) of the water-proofing, damp-proofing, caulking com- 
pounds, and concrete floor treatments manufacturing code permits no sale 
below ^‘ailowable cost” defined as materials costs, cost of containers, and 
cost of processing plus a reasonable percentage of these three as determined 
by the code authority. 

In such cases the items in which individual variations in cost can occur, 
if the specified formula is employed, are those elements of cost in which 
typically there is the least variation between individual firms. The result 
is that **no selling below individual cost” when so defined reduces the 
opportunity to express individual differences in cost. Under these circum- 
stances a great degree of power over price determination is transferred 
to the code authority. Furthermore, the specification of some items of cost 
as uniformly a percentage of other cost elements indicates that “actuaP’ 
cost is not to be the basis for the determination of prices. It thereby re- 
moves another important limitation of the code authority’s power implied 
in the no-selling-below-individual-cost provision. To be more specific, 
code authorities under this interpretation of “individual cost” are not 
limited in their powers over price determination either by “individual 
variations” or by “actual costs.” 

There are a number of instances in which the code provisions them- 
selves do not reveal the full extent to which this sort of development is 
taking place. This occurs where the cost systems which the codes authorize, 
but which are not themselves outlined in detail in the codes, contain cost 
specifications similar to those indicated above. 

Art. VI (b) provides: “It shall be unfair competition ... for any 
member ... of the industry to sell . , . any product ... of the industry 
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of power given to code authorities when they are enabled 
to specify a uniform mark-up in defining ‘‘cost” in con- 
nection with no-sales-below-individual-cost provisions 
makes it possible for them to go further in the direction 
of restricting individual price determination than the 
limits set by the costs of the lowest cost producers. In 
effect this amounts to minimum price determination. 

From an administrative point of view the code author- 
ity is given a larger degree of power over prices through 
minimum price protection provisions than through cost 
protection provisions. This is true because minimum price 
determination requires the administrative determination 
of a price 5 whereas cost protection requires the adminis- 
trative determination of only a cost formula. However, 
where a no-sales-below-individual-cost provision permits 
the inclusion of a uniform mark-up in dollars, this dif- 
ference largely disappears. Whenever a code authority 
is granted powers of administrative price determination, 
its influence is much more certain and effective than when 
it merely specifies a formula. 

The paint, varnish and lacquer manufacturing indus- 
try offers an interesting illustration of how industries 
which have cost protection provisions in their codes some- 
times develop these provisions into minimum price de- 
termination. The original code for the industry required 
that market replacement value be used for raw materials 
cost. This eliminated actual cost differences between the 


at less than the allowable cost of that product, . . . such allowable cost to 
be the individual direct factory cost of such member plus the weighted 
average indirect allowable cost , . , as determined [by the code author- 
ity] ” 

The 'Sveighted average indirect allowable cost” is in terms of dollars 
and uniform for the industry. Thus there is even less opportunity for in- 
dividual cost variations than in the first type discussed above. The only 
possibility of variation lies in the differences in individual direct costs, 
which vary less between units of an industry than the other items of cost. 



598 NATIONAL RECOVERY ADMINISTRATION 

units of the industry on this item — differences that may 
have arisen, for example, from alert purchasing or ef- 
ficient production. Processing costs were, however, left 
in the form of a statement of elements to be included. 

These provisions were apparently not satisfactory be- 
cause some four months later Amendment 8 in Amend- 
ment I to the code provided: 

The Paint Industry Recovery Board shall classify the products 
of the industry and establish and furnish to all manufacturers 
figures representing all direct factory costs (such as power and 
labor) depreciation determined in accordance with the provisions 
of the federal income tax laws, plus a proper proportion of all 
indirect factory expenses (excepting interest on investment) in 
accordance with the share each class of products should bear^ 
Such figures shall be the lowest reasonable cost of manufacturers^ 
large and small, throughout the industry and (subject to change 
by the Board) shall be used as the minimum processing cost by 
all members of the industry, subject to the approval of the Ad- 
ministrator. 

By this provision the code authority is enabled to de- 
termine dollar values for processing costs which must 
be used by all members of the industry irrespective of 
their actual costs. Also, it appears that the code author- 
ity has gone so far as to make arbitrary stipulations even 
of general and administrative expenses. Orton W. Boyd, 
chief of the research and planning unit of NRA which 
has charge of approving cost-finding systems, writes : 

For instance, in the paint, varnish and lacquer industry there 
has been established a schedule of minimum prices which are in- 
tended for permanent use. Sales of any product of this industry 
cannot be made for less than the sum of replacement value of the 
raw materials, and certain specified allowances for losses in 
handling, for the labor and overhead in processing and packaging 
and for general and administrative expenses. The provisions for 
the loss factors was expressed in terms of percentages of the raw 
material costs, ranging from i per cent to 6 per cent. The allow- 
ances for processing vary from 6 cents a gallon for the cheapest 
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grades of paints to 39 cents per gallon for the most expensive 
types of enamel. The minimum packaging charge ranges from 
1,5 cents a gallon for paint in barrels or drums to 60 cents per 
gallon for the one-sixteenth quart sizes. The provision for gen- 
eral and administrative expenses is, at present, 10 per cent of the 
sum of all other costs. 


LOSS LEADERS 

The cost protection which the NRA has granted in the 
field of distribution is usually referred to as related to 
so-called ^doss leaders.” While the term “loss leader’^ 
is used with great looseness, it is applied in general to the 
sale of products by distributors at low prices, by impli- 
cation, though not necessarily in fact, at prices so low 
that not all elements of cost are covered. Such low pricing 
has been objected to by competitors who do not find such 
devices useful. It has been the subject of particular com- 
plaint by independent stores against chains. It is also 
complained of by manufacturers who allege that such 
pricing breaks down the “normal” price structure.^^ 
Provisions in distributors’ codes aimed at the use of 
these pricing policies have typically been of one or an- 
other of four general types. They have required that the 
distributor shall charge as a minimum (i) invoice cost 
plus transportation,^^ (2) net purchase price plus allow- 
ance for wages, (3) net purchase price plus a mark-up 
including other costs of doing business as well as wages/® 
or (4) list price, typically a wholesaler’s or manufac- 
turer’s list price.^® 

‘^NRA and Destructive Price Cutting/^ Certified Public A ccountanty 
Feb. 1935, Vol. XV, p. 70, 

The loss-leader question is too involved to be adequately treated here. 

As illustrated by the wholesale dry goods division of the wholesaling 
or distributing code. 

As illustrated by the paper distributing code. 

The retail farm equipment code, for example, requires the inclusion 
of ^^overhead,” 

As illustrated by the machine tool and equipment distributing code. 
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It will be seen upon consideration that the last of these 
forms, no sale below list price, amounts in effect to 
mandatory resale price maintenance. This is significant 
in view of the fact that there is brought about in such 
codes, by authority of law, a practice which the courts 
have heretofore held invalid when made by contract or 
concerted action. 

These regulations in the distribution codes appear to 
effect a transfer of power over price determination of two 
different sorts. As among distributors they subtract from 
the freedom of action of those who are in a position to 
sell on a more flexible price basis than that permitted by 
the codes. It strengthens the position of those who are 
not able so to sell and places them in a relatively advan- 
tageous position with reference to the former group. It is 
commonly believed that these provisions would work 
against pricing policies which have been common among 
chains and mail-order houses and in many instances 
would advantage the other types of distributors, more 
particularly the traditional wholesaler-independent re- 
tailer channel of distribution. 

The other reallocation of power brought about by ' 
these provisions of distribution codes is among manu- 
facturers. Manufacturers who are desirous of maintain- 
ing through the distributive channels a set of more or 
less standard prices have now a new instrument in ac- 
complishing their purposes. On the other hand, manu- 
facturers who prefer more flexible pricing are placed at 
a disadvantage. 

Whatever the purposes for which loss leaders were 
used, there is no basis of analyzed knowledge which 
makes it at all certain just what regulation of loss leaders 
will in reality accomplish. Moreover, thinking on the 
matter is muddled. In considering its use for the purpose 
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of protecting small units, specialized types of outlets 
such as tobacco retailers are often confusedly identified 
with small-scale business. Such advantages as may accrue 
to the consumer through loss leaders have seldom been 
presented as perhaps offsetting the alleged disadvantage 
to him. The loss-leader problem is one of those far too 
frequently discussed with easy assumptions and with a 
utilization of question-begging words playing the role 
of facts and analyses. In view of the fact that the loss 
leader is now being widely discussed as appropriate for 
congressional action, the full implications of such action 
should be very carefully considered. It seems reasonably 
sure that if certain purposes, such as the protection of 
small business, is the objective of loss leader provisions, 
it would be wiser to undertake such protection by direct 
legislation rather than by the fixing of prices, the varied 
effects of which cannot be determined in advance. In any 
event much greater knowledge of the economic effects 
of loss leaders than now exists is necessary before sound 
public policy on this question may be determined. 

Loss leaders are somewhat similar, both as to the 
nature of the regulation and the economic effects in- 
volved, to fixed differentials used in connection with 
customer classifications. Fixed differentials are discussed 
in Chapter XXV and may be read at this point. 

CONTRADICTORY NRA THEORIES? 

Codes providing for minimum price fixing and cost 
protection characteristically contain certain exceptions 
which appear to contradict the provisions themselves. 
One type of exception is made to permit the disposal of 
damaged goods, distressed merchandise, job lots, discon- 
tinueci lines, perishable merchandise, seconds, and the 
like. Another type relaxes the regulations to permit the 
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introduction of a new product, or to meet the competition 
of certain specified and definitely competitive products. 

It is important to observe that these exceptions rec- 
ognize certain weaknesses in the sort of rigidifying of price 
making which the minimum price and cost protection 
regulations are designed to accomplish. Exceptions which 
permit the sale of obsolete, discontinued, or distressed 
merchandise go far toward acknowledging the fact that 
poor judgments may be made in utilizing productive re- 
sources and that these mistakes can best be rectified by 
changes in price which will readjust the situation to mar- 
ket demand. An exception which permits the relaxation 
of minimum price and cost protection regulations to per- 
mit the introduction of a new product goes far toward 
recognizing the fact that it is desirable for individuals 
to be left free to initiate changes even though these 
changes may be disruptive to the calculations and com- 
mitments others have made and may cause merchandise 
of the latter to become “obsolete,” “discontinued,” or 
“distressed.” 

Permitting individuals to introduce new products even 
though this may result in forcing the producers of com- 
peting products to sell at a loss, and allowing the latter 
to sell at a loss to meet the new conditions, are an essen- 
tial part of the philosophy of a business system. It is 
through actions of this sort that individual initiative and 
ingenuity are counted upon to bring about economic 
progress. 

The theory behind these exceptions, which results 
in allocating power over the determination of price and 
production policies to indivduals, is in direct contradic- 
tion to that theory which results in such allocations of 
power as are embodied in minimum price and cost pro- 
tection provisions. Comments similar to these may be 
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made with respect to exceptions permitting selling down 
to meet competitionj discussed above. 

DESTRUCTIVE PRICE CUTTING AND EMERGENCY 
PRICE FIXING 

So-called destructive price cutting and so-called emer- 
gency price fixing have been closely related in the actions 
of NRA. Emergency price fixing has generally been 
used as a means of relieving the pains of ^^destructive 
price cutting.^^ 

Destructive Price Cutting 

Something over lOO codes are reported to have in one 
or another form a mandate against ^^destructive price 
cutting.” (See the table on page 580.) The first question 
raised by such provisions is as to the meaning of destruc- 
tive price cutting. Widely used as though it were self- 
explanatory, the phrase seems better adapted to begging 
the issue than to explanation. Since more than 40 codes 
follow a certain definition of destructive price cutting, 
that definition may be cited. 

Wilfully destructive price cutting is an unfair method of com- 
petition and is forbidden. Any member of the industry or of any 
other industry or the customers of either may at any time com- 
plain to the code authority that any filed price constitutes unfair 
competition as destructive price cutting, imperiling small enter- 
prise or tending toward monopoly or the impairment of code 
wages and working conditions. The code authority shall within 5 
days afford an opportunity to the member filing the price to 
answer such complaint and shall within 14 days make a ruling 
or adjustment thereon. If such ruling is not concurred in by 
either party to the complaint, all papers shall be referred to the 
Research and Planning Division of NRA which shall render a 
report and recommendation thereon to the Administrator.^"^ 

”This definition is in NRJ Ofice Memorandum 228^ thoug'h not on 
the basis of the policy recommendations on which the major part of this 
memorandum was founded. For a discussion of the origin of this memo- 
randum see Chap. XXIX- 
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The first difficulty with such a definition is the deter- 
mination of how small an enterprise is before it is small 
in the meaning of the term. What is the meaning of 
“imperiled”? It is hardly to be supposed that every exist- 
ing unit must be protected, but if not, which ones should 
be denied protection? Hardly less difficult is the deter- 
mination of “tendencies toward monopoly” or the “im- 
pairment of code wages,” and no less difficult is the in- 
terpretation of “working conditions.” 

It is because powers of price policy determination so 
difficult of definition are allocated to code authorities, 
and because the procedure and criteria for dealing with 
complaints is left so uncertain, that it is impossible to 
state the exact nature or extent of the allocation of power 
achieved by such provisions. This indefiniteness of power 
granted makes more significant the grant of power. 
Under such an indefinite delegation it is impossible for 
those subject to regulation to be aware of the rules to 
which they are subject and there is opened opportunity 
for abuse of power by those in whose hands administra- 
tion is placed. An investigation on such a charge, even 
though groundless, may subject a company to great 
expense and, through the unfavorable publicity involved, 
to serious loss of good-will. There is widespread com- 
plaint that code authorities use threats of charging de- 
structive price cutting in an attempt to force industry 
members to raise prices. It is reported that members of 
an industry, when faced with such an accusation, have 
not infrequently raised prices rather than be harassed 
by the procedure involved. There are, moreover, reports 
of competitors using threats of charging destructive price 
cutting to bring about a price increase, and instances in 
which they have undertaken to use them even to effect 
changes in distribution channels. In fairness to the NRA 
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it should be said that the term “destructive price cut- 
ting,” undefined, appeared in the Recovery Act. This 
did not, however, justify the inclusion of the term, still 
undefined, in codes. The dangers in such a vaguely stated 
“criminal statute” are extreme. 

Emergency Price Fixing 

There is no more interesting method by which the 
NRA has removed power over price determination from 
the forces of individual enterprise and competition than 
through the procedure called “declaration of emergency” 
or “emergency price fixing.^^ Emergency price-fixing 
provisions in codes may be illustrated by the following, 
which was approved on February 3, 1934 as standard for 
this purpose. 

‘‘When the code authority determines that an emergency ex- 
ists in this industry and that the cause thereof is destructive price 
cutting such as to render ineifective or seriously endanger the 
maintenance of the provisions of this code, the code authority 
may cause to be determined the lowest reasonable cost of the 
products of this industry, such determination to be subject to such 
notice and hearing as the Administrator may require. The Ad- 
ministrator may approve, disapprove, or modify the determina- 
tion. Thereafter, during the period of the emergency, it shall 
be an unfair trade practice for any member of the industry to sell 
or offer to sell any products of the industry for which the lowest 
reasonable cost has been determined at such prices or upon such 
terms or conditions of sale that the buyer will pay less therefor 
than the lowest reasonable cost of such products. 

“When it appears that conditions have changed, the code 
authority, upon its own initiative or upon the request of any in- 
terested party, shall cause the determination to be reviewed.^’ 

This provision should be recommended to industries as desir- 
able in new codes, and of course, may be used as a substitution in 
any approved code if the industry desires. 

Under this provision no exception to meet lower cost compe- 
tition within the industry is necessary. 
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Other exceptions, as to distress stocks, for export purposes, 
and to compete with lower cost imports, may remain as at 
present/® 

Characteristically, declarations of emergency have 
grown from complaints within the industry that prices 
of certain competitive units were at a ^^destructive level/^ 
Such complaints, made to the deputy in charge of the 
industry's code or to the other NRA officials, have re- 
sulted in one or several hearings or conferences. Follow- 
ing these hearings or conferences the request for a decla- 
ration has either been rejected or an emergency declared 
and a minimum price fixed. 

Administrative orders reveal declarations of emer- 
gency and fixing of minimum prices in connection with 
the following commodities; 

Agricultural insecticide and fungicide 
Cast-iron soil pipe 

Ice (3 in effect January l, 1935 ; at one time 8 in effect) 
Lumber and timber products 

Retail solid fuel (approximately 150 emergencies declared and 
lowest reasonable costs fixed; still in effect) 

Retail tobacco 

Retail rubber tire and battery (battery later voluntarily with- 
drawn) 

Waste paper 
Wholesale tobacco 

A number of cases of applications for the declaration 
of emergencies and the fixation of minimum prices were 
reported on December 14, 1934 as either pending, vol- 
untarily withdrawn, or denied/^ 

** NRA Office Meffiomndumy Feb. 3, 1934. This clause or others which 
provide for emergency price fixing appear in 188 codes. (See table on 
p. 580.) It is interesting that this supplemental possibility of price fixing 
through emergency declarations was added to many codes which already 
contained provisions for cost protection. See, for example, the drop forg- 
ing code. 

Those pending include: cigars, two for five cents; rayon yarn dyeing; 
retail solid fuel (several districts) ; rosin barrels. 
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In connection with these declarations of emergency 
several facts should be noted. In each case of a declared 
emergency a minimum price has been fixed.^° These 
minimum prices are presumed to be useful in remedying 
the conditions of the emergency. The test of an emer- 
gency has most commonly been that destructive price 
cutting existed. The section just preceding has indicated 
the vagueness of this concept. The administrative author- 
ities responsible for declaring emergencies find it nec- 
essary not only to try to determine what this vague con- 
cept means in the particular industry concerned, but in 
addition to determine what will be the right price to 
bring about the conditions which it is desired to effect. 
Unless one believes that there are ways in which there 
could be made accurate forecasts as to the effect of certain 
minimum prices on code wages, working conditions, and 
the protection of small enterprises, to say nothing of 
such larger interests as national production, national 
income, and national real wages, the possibilities of mis- 
use of the power granted in these cases must be admitted 
to be great. 

The difficulties of meeting emergencies by price fixing 


Those voluntarily withdrawn include: acetate cloth dyeing" j baking" 
(Los Angeles) 5 battery retailings ice (Dallas, Fort Worth) j knitted out- 
erwear; mayonnaise. 

Those denied include: Atlantic mackerel fishing; barbering (several 
districts) ; bottled soft drinks; cleaning and dyeing (several districts); 
earthenware (Southern district); glazed yarn; hosiery dyeing; hotels; 
ice (Macon); ice-cream cones; laundry (several districts); macaroni; 
motor- vehicle storage and parking (several districts) ; photo finishing 
(New York) ; retail monument; retail solid fuel (several districts) ; shoe 
rebuilding (several districts) ; shoe shanks; shower doors; umbrellas; 
washing and ironing machines; wholesale confectionery. 

“As will be noticed by reference to the Office Memormidmi quoted 
on p. 605, the minimum price fixed is referred to as the lowest reasonable 
cost. This designation does not alter the fact that it is minimum price fix- 
ing. Further, inasmuch as the term "lowest reasonable cost,^’ like the teirn 
"destructive price cutting,” is vague, it adds to the degree of discretionary 
power granted the administrative agency fixing the minimum price. 
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may be illustrated by the case of the retail rubber tire 
and battery code. A formal emergency was declared, 
and “lowest reasonable costs” determined, to become 
effective on May 14, 1934.^' The avowed purpose was 
to preserve the independent dealers and small manufac- 
turers against the company-owned stores, filling sta- 
tions, and mass distributors. Several months’ experience 
indicated, however, that these prices did not effectively 
accomplish the desired results, and in fact placed the 
independent retailers at a still further disadvantage by 
driving all prices to the established “floor” and elim- 
inating the differential essential to their existence. Ac- 
cordingly, experiments were made with a new series of 
“floor” prices, this time accompanied by a set of fixed 
differentials between the prices of different types of 
distributors.^^ 

It is significant in this connection to note the lack of 
understanding of the effects the so-called “lowest rea- 
sonable costs” would have on the declared emergency.” 
The only type of action considered by NRA in meeting 
these “emergency” situations was the fixation of mini- 
mum prices. The low prices resulting from so-called 
destructive price cutting on the basis of which emergen- 
cies are declared in most instances reflect rather than 
constitute the so-called emergency condition. That is, 
these “destructive” prices often grow out of such condi- 
tions as changing demands or changing techniques. Under 
these circumstances the low prices regarded as destruc- 
tive represent merely an effort to make the best of mis- 
takes already made in gauging market conditions at the 
time capital investment was originally made, or in fore- 
seeing changes in demand or production conditions. 

^ NRA Release No, 48^0, May 4, 1934. 

NRA Release No. 7444, An^. 26, 1934. 
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It thus appears that so-called destructive price cutting 
may not be destructive in any social sense. As conditions 
of demand and production change, business men find it 
advantageous to reduce prices as a way of expanding 
sales and increasing profits. Such price reduction ex- 
pands production and employment. This expansion is 
socially advantageous and directly in line with the pur- 
poses of the Recovery Act. 

Further, the fixing of prices cannot remedy the under- 
lying facts of shifting demands and changing conditions 
of production. To fix prices is to treat a symptom rather 
than a cause. In fact, to apply price fixing often has the 
opposite of the desired effect. It may further reduce 
demand. 

To attempt to remedy conditions of maladjustment 
by fixing prices raises an even more fundamental ques- 
tion. If mistakes in making investments are, wherever 
possible, remedied by creating a moratorium on compe- 
tition to protect the position of private capital, there is 
a much reduced incentive to use care in the making of 
capital commitments. The social value of private prop- 
erty and the competitive determination of prices and 
production are reduced as the incentive to compete is 
destroyed and responsibility for errors of judgment 
shifted to the shoulders of society. 

Furthermore, the NRA p-ocedure in declaring emer- 
gencies is open to the gravest question. In dealing with 
such an important issue, a full record of sworn testimony, 
coming not only from those desirous of securing the fixa- 
tion of a price, but from all other interested parties, should 

^As was pointed out in Chap. I, one influence behind the Kecovery 
Act was the belief that a minimum price program might change business 
psychology from pessimism to optimism. This belief in the administra- 
tion of the act became merged with theories of wage increases and other 
ideas of recovery. The NRA as a recovery measure is discussed in Pt* VL 
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have been maintained and made available for public 
observation. Such a record should have been, it seems 
reasonable to say, accompanied by an analysis of the 
evidence and a statement of the circumstances which 
justified the decision. While the NRA did undertake 
a certain degree of inquiry in the cases in which emer- 
gency price fixing was asked for, it is conservative to say 
that the time required for an investigation which would 
have analyzed the fundamental causes of difficulty and 
for making certain that the fixing of particular prices 
could in any real sense remedy the underlying malad- 
justment, and at the same time further the larger pur- 
poses of the Recovery Act, was not utilized. Nor is there 
available for public consideration a record of testimqny 
or any “opinions” analyzing the testimony and explain- 
ing the reasoning behind the decisions rendered. 

WAITING PERIODS AND OPEN PRICES 

A further means by which the NRA took power to 
make decisions over price control away from individuals 
and granted it to groups was by the setting up of open- 
price systems with waiting periods. Open-price systems 
have been utilized in various forms in many industries 
over a long period. In their simplest form they are ar- 
rangements by means of which members of an industry 
secure, usually through some central agency, knowledge 
of the range of prices. 

The NRA permitted the establishment of 422 open- 
price plans and 29 bid-filing systems. Of these, 297 pro- 
vided for the lapse of a period of time between the filing 
of announcement of prices to members of the industry 
and the time when these prices could become effective 
for sales. It is this period between the announcement of 
prices and the time when they become effective which is 
known as the waiting period. 
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There are two ways in which the establishment of a 
waiting period in an open-price plan may transfer power 
over price determination from individuals to groups. 
One is through the limitation it imposes on the freedom 
of individuals to alter their prices as they change their 
estimates of market conditions, or as production condi- 
tions vary. Whatever changes may occur during the 
waiting period, which varies in NRA codes from one to 
thirty days, the individual business man having filed 
his price cannot readjust it to meet that situation. 

A second way is through the assistance which it gives 
to any group undertaking to exercise coercion over the 
prices of individual members. With the prices of com- 
petitors before them, those desiring to coerce are in a posi- 
tion to determine whether agreements which may have 
been made are being observed and to determine where, 
if no agreements exist, efforts toward influencing prices 
may be most “usefully” directed. 

The extent to which open prices have been utilized to 
aid in furthering coercion, in “turning on the heat,” is 
a matter of much discussion. No other action of the NRA 
with reference to prices has received an)rwhere nearly 
as much unfavorable publicity and objection as has the 
waiting period in open prices. While it is safe to say that 
waiting periods and open prices have not given groups 
a degree of control comparable to that conferred by cer- 
tain of the methods discussed above, they have been 
seized upon and made a major form of attack on NRA 
price policy. 

A full consideration of the waiting period and of the 
open price in general as an instrument in the hands of 
the NRA requires much more elaborate treatment than 
can be given here. Chapter XXVI contains a further dis- 
cussion of certain elements of an open-price system. 
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ADMINISTRATIVE DIFFICULTIES 

In nearly all of the price-control devices in codes — 
whether minimum price determination, cost protection, 
loss leaders, or emergency price fixing — some form of 
cost is used as the basis for prices. Wherever cost deter- 
mination is necessary a series of difficult, indeed prac- 
tically insurmountable, administrative difficulties arise. 
The NRA in attempting to enforce its price-control pro- 
visions has been continually in the toils of these difficul- 
ties. It has, through its experiences, gradually become 
aware of the seriousness, if not the impracticability, of 
the tasks which it has undertaken. Only a brief outline 
of the problems involved in cost determination and of 
the entanglements of the NRA in these problems is 
appropriate here. Such a brief outline, will, however, 
suffice to make clear the general character of the diffi- 
culties in which the NRA has involved itself with its 
price provisions. 

The basic difficulty which the NRA encounters is in 
the effort to devise a cost-accounting system which is 
applicable to all the units of an industry. Variations 
among the units of an industry as to size, variety of 
products produced, techniques of production utilized, 
channels of distribution utilized, age of the firm and 
degree of integration, all combine to make the extremely 
difficult problems of cost-accounting approach the im- 
possible when an attempt is made to apply any single 
system to an industry as a whole. 

A first difficulty comes from the variations in size of 
the units of an industry. The small concern often can- 
not afford or finds relatively useless the highly compli- 
cated system of accounts which is indispensable for cost 
determination for a large company. A second difficulty 
comes from the fact that within a given industry there 
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is a great variation in the number and diversity of prod- 
ucts produced by any individual unit. There are also 
wide diflterences in the techniques employed in the pro- 
duction of any single one of these products. For each 
different product manufactured and each diflferent tech- 
nique utilized, it is ordinarily necessary to have a differ- 
ently constituted cost formula. To construct a cost-find- 
ing system that will have some applicability to all 
variations in size, products, and techniques, it becomes 
necessary to use very loose and vague definitions of cost 
items. 

The problem of the accurate definition of cost cannot 
be exaggerated. The term used to designate any given 
element of cost is generally open to a wide variety of 
interpretations, even where identical methods of pro- 
duction and distribution are employed and a similar 
range of products is produced. If a system of cost finding 
is applied to an industry in which there exist differences 
in production or marketing methods, and variations in 
the range of products manufactured by individual units, 
the variety of different meanings which may be given 
to any single accounting term is multiplied. 

Many elements of cost do not vary with the volume 
of production. Other elements cannot be accurately de- 
termined in advance of production. Prices ordinarily 
must be quoted before manufacture is undertaken. If 
costs are to be utilized in price determination, arbitrary 
approximations of the volume of production and of some 
elements of cost must be made. The difficulty of discov- 
ering a basis for making such estimates applicable to all 
units of an industry has resulted in the establishment 
of formulae that often have no bearing on the situations 
of many members. At best a formula is arbitrary, and is 
always open to the weakness that volume of sales is a 
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function of the very price which the cost base is supposed 
to establish. Wherever per unit costs vary with the vol- 
ume of production, and such is the case in any plant that 
owns buildings or machinery, this insurmountable prob- 
lem will arise. 

Somewhat similar difficulties of cost determination 
develop wherever products are manufactured under con- 
ditions of joint .or common cost. The allocation of costs 
to any individual product is, under such circumstances, 
almost entirely arbitrary. This set of problems will arise 
in almost every producing or distributing unit that man- 
ufactures or sells more than one product. General rules 
regarding the allocation of joint or common costs are, 
because of their necessarily arbitrary character, always 
difficult to justify. They become almost impossible of 
application where the combination of products produced 
or the techniques employed vary between the units of an 
industry. Such is almost always the case. 

The establishment of a cost basis for new firms or 
new products raises further problems. There is no way 
of making any reasonable estimates either of the volume 
of sales or the extent of some of the elements of cost. 

The valuation of plant and equipment and the deter- 
mination of rates of depreciation are difficult enough 
under even the simplest conditions. Where firms con- 
tinue to utilize plant and equipment which they carry 
in their accounts as fully depreciated, or where some 
establishments have plant and equipment purchased at 
bankrupt sales, or large amounts of idle or obsolete 
machinery, an additional series of controversial issues is 
raised. 

• Somewhat similar, though much less difficult, is the 
problem of evaluating raw material costs. Systems of 
cost finding approved by the NRA specify methods of 



POWER OVER PRICES 615 

valuing raw material- ranging from “market value” to 
“a combined average of actual costs of materials on hand 
and existing commitments or contracts.” Some concerns 
own their own material supplies or manufacture them. 
Among those who buy their materials and supplies in 
markets, there exists a wide variety of conditions of pur- 
chase. A definition of cost of raw materials applicable to 
all the units of an industry is difficult to frame. 

In some industries charges for depletion need to be 
calculated. This involves estimating reserves, valuing 
them, and appraising the value of the remaining land. 

To all these difficulties should be added the fact that 
a single manufacturing unit, because it is subject to more 
than one code, may have to operate under a number of 
different, perhaps conflicting, cost systems. 

Because of the fact that many units cannot usefully 
employ elaborate accounting systems, and because pre- 
cision of definition and applicability to all situations can- 
not be attained no matter how carefully a system of cost 
finding is planned, there has been some tendency to draft 
cost systems so as to use “actual” costs only for a few of 
the more easily defined elements, and to make arbitrary 
stipulations of others. This tendency has been stimulated 
by the additional reasons that many code authorities 
desire a more certain and a more effective control over 
prices than cost protection can provide. There has been a 
strong impulsion for code authorities to go so far, even 
without authority, as to substitute minimum price deter- 
mination for the formulation of systems of cost finding. 

The exercise of such unauthorized powers has no 
doubt developed, at least in part, from the administra- 
tive problems created by the unenforceability of cost 
protection provisions. Even if cost could be readily and 
unambiguously defined, and even if a cost-finding sys- 



6i6 NATIONAL RECOVERY ADMINISTRATION 

tern applicable to all members of an industry could be 
developed, no code authority could undertake to keep 
under inspection, for comparison with filed prices, the 
cost calculations of all the members of an industry. 

The greatest stumbling blocks to the enforcement of 
cost protection provisions have proved to be: (i) the 
location of firms presumably violating cost provisions; 
and (2) the determination of whether sales made were 
actually below cost. The inadequacy of cost records, to- 
gether with all the difficulties cited above, has made the 
establishment of proof of sales below cost nearly impos- 
sible. 

In speaking of this problem, S. Clay Williams, then 
chairman of the National Industrial Recovery Board, has 
said: 

. , , They [price-maintaming provisions] are not self-policing 
to anything like the extent that wage and hour provisions are. 
Moreover, in many cases it is almost impossible to get a starting 
point or basis on which to test for compliance or non-compliance. 
Actual cost is such a difficultly determinable thing that it can 
hardly be established accurately for all of the varying conditions 
that prevail. And if it could be established accurately the exten- 
siveness of the operation involved would make it all but imprac- 
ticable.^^ 

At the hearings on price provisions of codes ordered 
by the Recovery Board on January 9, 1935, Sol A. 
Rosenblatt, director of enforcement, summarized the 
administrative difficulties in these words: 

. . . Violations of minimum prices are among the most difficult 
types of violations to deal with from an administrative view- 
point. . . . Even when done openly, the ordinary delays which 
constitutional requifemtnts entail while enforcement proceed- 

^ NRA Release No. ^2x6^ Dec. 13, 1934. A typographical error in the 
release has been corrected in accordance with information from Mr. Wil- 
liams* ofiice. 
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ings are prepared and carried on subject complying members of 
the industry to irreparable damages. 

The existence of a minimum price schedule itself offers an 
inducement to the wilful price-cutter. . . , 

Penalties provided by law are insufficient to offset advantages 
thus obtained, . . . 

. . . There is no general conviction on the part of the buying 
public that price cutting is undesirable. . . . 

Again: 

Violations of code provisions prohibiting sales below cost are 
not as spectacular as the under-cutting of minimum prices. . , . 
However, the handling of such cases involves administrative prob- 
lems of far greater complexity. 

An important difficulty arises in connection with the securing 
of [adequate data]. . . . 

After adequate data h‘as been secured, it is still extremely diffi- 
cult to establish the fact of a sale below cost. . . . 

Because of these factors it has been impossible for the Compli- 
ance Division to act on a large majority of the sale-below-cost 
cases filed with it. . . . 

In view of these facts, the impracticability of many of these 
provisions becomes apparent. . . . The result is that in many codes 
prohibitions of sales below cost are mere ^^window-dressing.” . . • 

When price control extends as far as the direct fixing 
of minimum prices, problems in addition to those indi- 
cated above are raised. It becomes necessary to make such 
calculations as “weighted average cost” or the cost of 
the “lowest cost representative firm.” What weights 
should be used in calculating averager What firm is 
“representative”? The administrative problems raised 
by the use of ambiguous phrases of this sort, as in the 
case of cost protection, lead to arbitrary determination. 

In the fixing of emergency prices the unavailability of 
data from which to determine the effects of prices in 
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terms of the desired objectives has been earlier indicated. 

An interesting illustration of the difficulties involved 
in making cost calculations, and of the abuses of admin- 
istration that are' likely to result where responsibility 
exists for taking action where knowledge or the time and 
facilities for accumulating knowledge are inadequate, is 
furnished by the fixing of emergency prices for coal in St. 
Louis, 

In rejecting the price established by the St. Louis 
divisional code authority for the retail solid fuel 
industry, the Research and Planning Division of NRA 
explained its action as follows: 

( 1 ) The cost used as a basis for determining the lowest cost 
for the area was not representative. Cost reports for only 29 
dealers out of 1200 known members of the industry in that area 
were used as a basis, in which reports no class ‘‘C’’ dealers were 
included. 

(2) The method used in projecting the costs of the 29 dealers 
by size groups on the assumption that those who had not reported 
would show average costs similar to those reported was not 
proper, 

(3) The simple average basis used by the foregoing projected 
costs unduly inflated the results in that the same weight through 
this process was given the dealer whose sales amounted to over 

80.000 tons during the year as to ones whose sales were less than 

2.000 tons. It is necessary that a very large proportion of the 
tonnage handled should be represented in a cost tabulation with 
a showing of the cost range as well as the tonnages that were 
liandled at different levels of costs. This has not been done. 

(4) The method used on page 10 of the accountant's report 
where there is a set-up of simultaneous equations for the purpose 
of determining a relative cost for handling commercial versus 
domestic sales is not proper in that those equations are entirely 
fallacious and in no way do they give the answer to the relative 
costs of these two types of sales. 

(5) The code authority committee used the simple average 
cost of $2.75, determined as outlined in (3) above, and to this 
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figure added an arbitrary amount of 0.23 cents per ton which 
they state is a calculated additional cost for 1934 over 1933. No 
method by which this additional figure was obtained is given. 
The following quoted statement from the committee’s report in- 
dicates that the basis which they used in determining the lowest 
cost was not secure even in the minds of the code authority com- 
mittee : 

^‘Timidity, however, prevailed and the cost margins finally 
selected by the code authority averaged a net return, after 
deduction of an approved domestic cash discount and com- 
mercial quantity discount, of $2.70 a ton.” 

(6) After arriving at the average basic cost determined in 
accordance with the foregoing of $2.98 per ton, the code 
authority committee adjusted this cost by an average discount 
of 0.70 cents per ton for commercial consumers and 5 per cent 
for cash for domestic consumers. On this basis it was calculated 
that the average domestic net margin would amount to $3.01 
while the average commercial net margin would amount to 
$2,26 or a composite average net margin for domestic and 
commercial business of $2.70 per ton. The schedule of com- 
mercial discounts given in the cost committee’s report is not 
substantiated by any data included in the report and ra[n]ges 
from no discount for less than 10 tons to a discount of $1.25 per 
ton on purchases of over 200 tons per month.^^ 

To the difficulties of calculating cost in emergency 
price fixing are added those of discovering the effect of 
the fixation of a price on the volume of sales, and the 
relative competitive postions of the various units within 
an industry. Emergency prices are usually fixed to pro- 
tect certain units of an industry. But the fixation of a 
price will affect the various members of an industry dif- 
ferently. Even physically identical products have differ- 
ent degrees of market acceptance. Price-fixing plans, 
furthermore, ordinarily cover a wide variety of only 
broadly similar products. The attempt to meet this sit- 
uation may require the establishment of a series of price 

NRA Release No, July 22, 1934. 
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differentials. This creates the almost impossible task of 
estimating the differential effects of a contemplated fixed 
price on the various members of an industry. Further 
complications arise when directly competing products 
are not included in a price-control plan. The impossi- 
bility of regulating the price of these competing prod- 
ucts may invalidate any calculations of the probable 
effects of a contemplated minimum price^ and vitiate 
any efforts toward control. 

The dangers involved in incorporating into codes pro- 
visions that are essentially unenforceable, and which 
extend vague and indeterminate powers, has been elab- 
orated earlier. (See page 269.) To these dangers must be 
added those which arise out of the impossibility of mak- 
ing other than arbitrary calculations of many elements of 
cost, and the almost insuperable difficulty of framing 
systems of cost finding applicable to all the units of an 
industry. The occasion and opportunity to exercise broad 
powers arbitral ily, are under such circumstances, greatly 
increased, and the probability of equitable administra- 
tion correspondingly reduced. 

PRICE HXING AND THE PURPOSES OF THE ACT 

The foregoing pages have made it clear that the NRA 
has, through several devices and in a wide range of 
industries, shifted an important measure of control over 
prices away from individual determination and increased 
the degree of influence and control of industrial groups. 
The precise difference from competitive prices which has 
been brought about by this shift either in individual in- 
dustries or in industries in general is impossible of deter- 
mination. It seems undeniable, however, that unless it 
were believed that the influence of minimum prices, cost 
protection, loss leaders, emergency price fixing, and wait- 
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ing periods in codes tended to lessen competitive forces 
and to result in a higher than competitive price, the pres- 
sure for these provisions would not have been so great 
and they would not have appeared so extensively in the 
codes as made. The fixation of prices at a higher than 
competitive level is almost certain to reduce both produc- 
tion and employment in the industries in which such 
prices are fixed j and if not in those industries, in others 
that will suffer as a result of the larger proportion of 
national income being expended in the industries having 
fixed prices, A twofold result then follows from these 
re-allocations of power over the determination of prices. 
Industries being accorded the “privilege” of price fixing 
conceivably profit at the expense of other industries. 
Total national production and employment is, in any 
event, likely to be decreased. 

It would appear in the light of the foregoing state- 
ments that recovery was hindered rather than helped 
by the extensive transfers of power over prices which the 
administration of the law made possible. Rather than 
eliminating unfair competitive practices, the price-fixing 
actions discussed have tended to lessen competition itself. 
Furthermore, in those instances in which price-control 
devices were designed partly at least for the protection 
of small business, as in the case of loss-leader regula- 
tions and some emergency price fixing, there seems often 
to have been a confusion of small business with special- 
ized business. There was also a lack of understanding of 
the different effects of price fixing on small business in 
distribution, as contrasted with small business in manu- 
facturing. These differences may not be fully developed 
‘here. But it may be said that the differences in costs of 
units of various sizes and the effects of the use of brands, 
as compared with more strictly price competition, com- 
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bine to make direct price fixing a greater protection o£ 
small units in trade than it does in manufacturing. In- 
deed, in the field of manufacturing, price controls are 
likely to injure rather than to protect the small units. 

The NRA’s experience with price fixing suggests that 
if an administrative agency is to be given such significant 
economic powers, it should be given those powers with 
a more specific statement of purposes and should take 
action only when adequate study has demonstrated that 
the action contemplated will with reasonable certainty 
achieve the declared objectives. The determination of 
what is fair in competition is of great difficulty in con- 
nection with prices. It is particularly difficult not to be 
misled into believing that prices should be so regulated 
as to protect every industry. It is but natural that with a 
government agency to which they may appeal, every 
industry and every unit within an industry seeks an op- 
portunity for salvation from those changing conditions 
of production and demand which tend to eliminate them 
or to injure them. Under these circumstances the admin- 
istrative group must be constantly on its guard to dis- 
tinguish between suggestions which are designed to 
achieve the interests of special groups and those which 
can be considered as promoting the general public in- 
terest. 



CHAPTER XXIV 


TRANSFER OF POWER OVER PRODUCTION 
AND PRODUCTION CAPACITY 

A second maj or method by which the NRA codes shift 
control away from individual enterprise and the area 
of competition is to be found in those trade practice pro- 
visions which regulate production and production ca- 
pacity. 

TYPES OF CONTROL 

These provisions fall into four general types: 

1 . Those which provide for the establishment of limi- 
tations upon the number of hours within a given period 
during which machines or plants may be operated. 

2. Those which establish or permit the establishment 
of maximum production quotas for each individual pro- 
ducer within an industry. 

3. Regulations which control the creation of produc- 
tion capacity in an industry. The requirements of these 
are usually referred to as capacity control. 

4 . Provisions which restrict the amount which an indi- 
vidual manufacturer may produce for purposes of stock. 
Such provisions are usually referred to as providing in- 
ventory control. 

The first two of these, machine- and plant-hour limita- 
tions and production quotas, have the same general 
economic effects in the sense that they tend to limit the 
quantity of a commodity produced. Capacity control, 
while perhaps superficially somewhat different, has the 
same effect on the production of commodities but in a 
longer run sense, inasmuch as it limits the facilities that 
are created for the purpose of producing the commodi- 
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ties. It also has more immediate efFects in reducing cur- 
rent demand for the types of plant and equipment which 
are being controlled. 

Inventory control, however, is of a somewhat differ- 
ent character, in that it permits the production of an 
unlimited quantity of goods so long as a producer finds 
a market for its sale. These types of trade practice pro- 
visions will be discussed in turn with a view to indicating 
the reallocations of power and the general economic 
effects which they entail.^ 

Machine- and Plant-Hour Limitations 

Reference to the table on page 626 will show the par- 
ticular forms of provisions by which machine- and plant- 
hour limitations are imposed. The methods of placing 
limitations are several and the allocation of power varied 
as between individual groups and government. It will 
be seen that there are in all 60 cases of such limitations.* 
In 58 of them the details of the limitations are specified 
in the codes. There are two cases in which the details are 
left to the code authority with aproval of the Admin- 
istrator. It is important to observe, however, that there 
are 13 cases in which the code authority may alter the 
provisions specified in the code, and two in which a ma- 
jority of the members of the industry may do so. In only 

^ In considering' the re-allocations of power which are broug'ht about 
by the trade practice provisions here discussed, the reader should be re- 
minded of the statements made on p. 576. Specifically, it is to be remem- 
bered that this discussion must center largely on code provisions and that 
code provisions have been put into efiFect with different degrees of vigor 
in the different industries affected, administered with different qualities 
of skill and force, and subjected to different degrees of government and 
personal influence in different cases. No full assessment of these various 
factors can be made. It is necessary to realize, thei-efore, that statements 
concerning the shifts of power provided for in code provisions must be 
to a greater or less degree qualified because of these forces. 

® In one case the provisions have been stayed. 
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nine of these 1 5 cases is administrative approval required, 
but there are three others of them in which the Adminis- 
trator may independently alter the provisions. 

Several different methods of control have been em- 
ployed to place a limitation upon the length of time 
during a given period for which machines or plants may 
be used. One method is to place a limitation upon the 
number of hours per day or week for which a plant or 
machine may operate. Such limitations vary from as low 
as 7 to as high as 1 6 hours per day and from as low as 2 7 
to as high as 144 hours per week. 

Another method of effecting the regulation is to place 
a limit upon the number or duration of shifts per day 
or week which plants or machines may operate. The num- 
ber of shifts allowed varies from one to two. The maxi- 
mum duration of shifts per day is in all cases eight hours. 
The maximum duration of shifts per week varies from 
35 to 40 hours. 

Of the 60 cases of machine- and plant-hour limitations 
43 are to be found in the textile division. Six cases appear 
in the chemical division, five being in the paper industry. 
The manufacturing division has five cases. There are two 
each in basic materials and equipment, and one each in 
the professions division and the wholesale and retail 
divisions. None are found in foods, construction, public 
utilities, or in finance, graphic arts, and amusements. 

There is a distinction in the economic effect of limita- 
tions on plants as contrasted with limitations on machines. 
Where the limitation is on machine hours it may be pos- 
sible so to stagger the use of machines in a plant that the 
plant itself may be continuously operated. This is not 
possible where the limitation is on plant hours. This dis- 
tinction is particularly important in industries that main- 
tain a ^ 4 ine” or ^^process” type of production, in which 



Machine- and Plant-Hour Limitation Provisions in NRA Codes (a) 


aaiiiiDa^s snoihokod 


S as 

X X X XX 


g SOXVaXSINIHOV AS 


AiiHOHinv aaoD as 


AxraoHxav aaoo Aa 


:s:a 2 LM, aad SAva 


ixras Had shjqoh 


aaaAi aad shqoh 


g g 

S OOOOOOO OOO O O 

00 CC 00 00 00 00 00 OQ'rjfOO 00 ^ OQ 00 


Ava aad saaoH 


sauinoam jo 

IJUTJjd O? 9 DU 3 J 3 pj OfiJ 




Xiuo s 9 dA; uiaqiJSO (B) 


i < xy . xi < xy . XXX xxxx 


nor- fcO'O^HOOCNfO COrO^CSMI^'«r'0'st<f^‘00 
OcMfO '<PI>'CS 00 OO to »-4 U1 O O O' CM o 

PO (N ’-I »-i<N PO*“<fO 


2 L. u 7 = 3 "" ti « Scji 

15 o — — ""43 cw&s {A&- 5 tc ±; 

i; 5 :r S g 

5 S O ? ? =WcA-| g g g 53 *s 5 -a ^ £i'g'o ,'3 


626 




627 



Machine- and Plant-Hour Limitation Provisions in 



628 



POWER OVER PRODUCTION 629 

the expense of opening and closing a plant is an impor- 
tant element of cost. Of the 60 cases of machine- or plant- 
hour limitations there are 13 in which the restriction 
applies to plant hours. There are 1 9 cases in which the 
table indicates that it is not clear from the codes whether 
the restriction refers to machine or plant hours. 

A discussion of the economic implications of machine- 
and plant-hour control may be deferred until other types 
of code provisions relating to control over production and 
production capacity are considered. (See page 637.) 

Production Quotas 

A second method which the trade practice provisions 
of NRA codes have employed for limiting production 
is the application of production quotas. This method con- 
sists of fixing the maximum amount of the products of 
the industry which each individual member of the indus- 
try may produce. An examination of the table on page 
630 will show that there are altogether only eight cases 
of production quotas, and that six of these fall within the 
basic materials division. There is one each in the food and 
the chemical divisions. 

The allocation of power over the determination of 
production given by production quotas is largely to 
industrial groups. In one case, that of copper, the actual 
quotas are set up in the code; in a second case by a dis- 
tinctly federal government agent, the Petroleum Ad- 
ministrator. In five other cases the power is given to the 
code authority, administrative approval being required 
in four instances. 

In setting up production quotas, it must be understood, 
two decisions are necessary: (i) determination of the 
quota for the industry, (2) determination of the parts of 
this total which will be assigned to individual units. As a 
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codes 


NAME 


No. 
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X 

401 

X 

11 


36 


128 


10 

X 


Food Division 

Atlantic Mackerel 308 

Textile Division 

Basic Materials Division 
Lumber & Timber 
Copper (b) 

Iron & Steel (c) 

Glass Container (c, d) 

Cement (c, e) 

Petroleum (c, e) 

Chemical Division 

Cor. & Solid Fibre Shipping Cont. fc) 245 

Eqtotmenx Division 

Manufactuking Division 

Construction DmsiON 

Public DxiLmEs Division 

Finance — Graphic Arts — Amusement 
Division 

Professions Di\'ision 
Wholesale & Retail Division 


provisions effective 
only 


-35 

d 


XR 


XR 

X 


X 


DETER- 
MINED BY 


X 


KEY: X’— Provision ai>pears in Code. 

A — ^Administrative approval, disapproval or review required. 

R — ^Provision does not closely fit above classification and code should be con- 
sulted. 

NOTES; (a) This is a reproduction of a table entitled: “Division of Research and Planning, 
NRA., Analysis of Trade Practices. Provisions relating to Production Quotas,” 
NS.A. Report on the Operation of ike National Industrial Recovery Act, p. 52 
With the exception of necessary changes in or additions to footnotes, and the 
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VISIONS OF NRA Codes (a) 



omission of the numbers of the industry divisions this table is exactly in its 
original form. The data were derived from an analysis of 535 master codes 
and their supplements and amendments approved before Dec. 15, 1934. 

(b) Plan is for sales quotas rather than for production quotas. 

(c) Code also contains provisions restricting productive capacity. 

(d) Code also contains provisions for plant-hour limitation. 

(e) Code also contains provisions for inventory control 
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glance at the table will show, the bases used for deter- 
mining the total quotas of the industry are in each case 
based on the general conception of “balancing production 
and consumption,” a vague concept to which attention 
will be given later in the present chapter. 

The bases on which individual quotas are determined 
are several. It will be observed that the most common 
single criterion -used requires that the quota shall be 
“equitable.” Other criteria are based primarily on the 
quantity of existing productive capacity, or the past use 
that has been made of such productive capacity. When 
criteria relating to present capacity or past performance 
are used in determining individual quotas, it would ap- 
pear that there is little opportunity of varying that part 
of the total industry production which goes to individ- 
ual units. To the extent that this is true there is a ten- 
dency to make rigid the relative competitive position of 
the members of the industry, and in some instances to 
rigidify the total production of the industry. There are, 
however, code provisions permitting periodic revision of 
quotas. 

In the iron and steel code no limitation is placed upon 
the code authority in its establishment of either individ- 
ual or total industry quotas, except that the purposes of 
the act must be fulfilled. When code authorities are al- 
lowed to regulate the production of an industry with 
only vague and indefinite guides, the administrative 
discretion permitted conveys large grants of power to 
industrial groups. The economic effects of these pro- 
visions will be discussed below. 

Restrictions on Production Capacity 

Restrictions on production capacity are regulations 
which prohibit or put limitations upon the quantity of 
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plant or of other producing equipment which may be 
produced. The capacity restricting provisions of codes 
are of five general types. They are: (i) limitations on 
construction, sometimes applied to limit new member- 
ship 5 (2) limitations on the changing of existing facili- 
ties from one type of production to another; (3) limita- 
tions on the removal of existing facilities from one local- 
ity to another; (4) limitations on the opening of plants 
not operating within a specified time prior to code ap- 
proval; (5) limitations on the opening of new routes or 
the extending of existing ones.* 

In 35 cases the provisions on productive capacity are 
reported as mandatory and included in the code. There 
are seven cases in which the provision requires some ini- 
tiating action on the part of the code authority, adminis- 
trative approval being required in five of them. Two of 
the former group are also reported as becoming effec- 
tive only upon voluntary agreement of members, with 
approval of the code authority. 

Restrictions on productive capacity are in some cases 
subject to exceptions. These exceptions are on several 
different bases. For example, replacements are permit- 
ted (i) to maintain a ‘‘similar number of units” or to 
“bring operation of existing machinery into balance”; 
(2} to maintain the same capacity; (3) to improve effi- 
ciency or quality; (4) to lower costs; (5) to effect mod- 
ernization. Certain exceptions permit transfer of equip- 
ment from a manufacturer to a subsidiary. 

The greatest number of cases of control is found in 
the basic materials division. There are a number of cases 
in the textile division and a considerable sprinkling in the 
chemical division and public utilities division. There are 

® Reference to the table on pp. 633-35 indicate the number of times 
each is reported to be in codes. 
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two each in the wholesale and retail division and in the 
finance^ graphic arts, and amusements division j there is 
one in the manufacturing division. (Discussion of the 
economic implications of production capacity control is 
deferred to page 646.) 

Inventory Control 

The trade practice provisions of four codes call for 
control of inventories. In general terms these regulations 
put a maximum limit upon the amount of inventory, or 
stock for sale, which an individual member of an industry 
may have on hand. (See table on page 638.) 

Inventory control does not place restrictions upon 
the amount which may be produced so long as the 
amount produced can be sold. It will be seen that in this 
respect such provisions are sharply different from all 
other types of control described above. The primary idea 
of value behind such regulation is this: if business men 
may not accumulate beyond certain limits for inventory, 
attention is fixed on balancing production with market 
demands. There is thus a tendency to avoid a large accu- 
mulation of stocks merely for purposes of speculation. 
The economic effects of these provisions will be dis- 
cussed below. 

ECONOMIC EFFECTS OF. PROVISION FOR LIMITING 
PRODUCTION AND PRODUCTION CAPACITY 

The types of provision just summarized are not simply 
different routes to the same objective. Their economic 
significance therefore has to be considered under sepa- 
rate headings. 

Control of Production 

The various devices for control of production — ^limita- 
tion of machine hours, limitation of plant hours, and 
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CODES 

NAME 

No. 

mandatory in code 

effective at initiation 

OF CODE AUTHORITY 

Basis of 
Limitation 

SPECIAL REPORTING 

PRESENT INVENTORY 

PRIOR SALES 

STOCK IN STORAGE 

POWER IN C. A. 

Food Division 





NO] 

NE 



Textile Division 









Carpet & Rug 

202 

X 



X 



X 

Basic Materials Division 









Cement (b, c) 

128 


A 




A 

X 

Petroleum (b, c) 

10 

X 





X 


Chemical Division 









Carbon Black (c) 

269 

X 


X 


X 



Equipment Division 





NO 

SE 



Manufacturing Division 





NONE 



Construction Division 





1 

NONE 



Public Utilities Division 





j 

NONE 



Finance — Graphic Arts — 









Amusement Division 





NONE 



Professions Division 





j 

NONE 



Wholesale & Retail Division 




1 

NONE 




Notes: 

(a) This is a reproduction of a section of the table entitled: *‘Di vision of 
Research and Planning, NRA, Analysis of Trade Practices, Provisions 
relating to Plant and Machine Hours, Productive Capacity and In- 
ventories,^’ NRA Report on the Operation of the National Industrial 
Recovery Act^ p. 53. With the exception of necessary changes in and 
additions to footnotes, and the omission of the numbers of the in- 
dustry divisions, the table is exactly in its original form. The data 
were derived from an analysis of 535 master codes and their sup- 
plements and amendments approved before Dec, 15, 1934. 

(b) Code also contains provision for production quotas. 

(c) Code also contains provisions restricting productive capacity. 

Key: 

A — Administrative approval, disapproval or review required. 

X-*-Pro vision appears in Code, 
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production quotas — ^are very commonly described as 
means of “balancing production and consumption.” 

It would seem almost unnecessary to point out that 
such a concept furnishes no criterion for control of pro- 
duction. Yet the phrase has been so generally used in 
recent years, as though it denoted a profound economic 
discovery, that a comment is needed. The amount of 
production which can be balanced with consumption is 
primarily a question of the price at which the product 
is sold. While there are limits of course — ^prices so high 
that none can be sold, and conceivably amounts of pro- 
duction which could not be entirely moved at any price* 
between these extreme limits, which are seldom if ever 
reached — ^there is possibility with every product for bal- 
ancing mth consum-ption vastly different quantities of 
production by varying the price. Balancing production 
and consumption is a phrase which has no meaning in a 
business economy except in conjunction with the connect- 
ing term of price. The argument for control of produc- 
tion therefore has to be reduced to more explicit terms. 

Proponents of machine- and plant-hour limitation 
have typically asserted that four beneficent results may 
be achieved. First, it is contended that while under such 
limitations certain plants may get less business, others 
will get more. The total volume of business will thus be 
spread. Second, it is pointed out that such control may 
result in a regularization of production, reducing the 
number of peak and valley periods in production. Third, 
it is pointed out that if limitations on plant hours are 
made to restrict night production they can be used to do 

* While it Isj of course, true that fruit is allowed to spoil in the orchards 
and other crops are at times not worth shipping, cases in which coni" 
niodities fully produced, in the economic sense, cannot be sold at some 
price, are extremely rare to say the least. 
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away with the so-called “grave-yard shift.” Fourth, it is 
contended that machine- and plant-hour limitations re- 
sult in a stimulus to the buying of new equipment, and 
thus act as a stimulus to the capital goods industry. Each 
of these points needs brief consideration. 

I. The sf reading of the available business. There are 
at least three circumstances under which the imposition 
of machine- and plant-hour limitations would have no 
effect on the spreading of available business among the 
units of the industry. First, there would be no effect if 
the maximum hours which plants were permitted to run 
was greater than the actual number which any plant in 
the industry was being operated at the time the limitation 
was placed. Second, there would be no effect if at the time 
the imposition was placed there were available in any 
plant, which would otherwise be affected, idle machines 
of the same types as those affected and of sufficient ca- 
pacity so that there could be shifted to them the produc- 
tion taken away from the machines formerly operated. 
The “spreading” that would take place would be be- 
tween machines within a given unit of the industry rather 
than between units. Third, there would be no effect in 
cases where production had been so seasonal that the 
total volume could be spread over a longer period of 
time. In this case the “spreading” would again be within 
an individual unit rather than between units. 

It is altogether probable, however, that those design- 
ing machine- and plant-hour limitations will so arrange 
them that there will be an effect of spreading work as 
among the several plants of the industry. If there is such 
a redistribution, there are strong reasons to suppose that 
the shift will be away from lower cost plants and to 
higher cost plants. This is based on the reasonable pre- 
sumption that if competition in an industry has been 
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fairly sharp, production at any given time will be in the 
hands of those plants which can produce most econom- 
ically, and that they will be utilizing their most efficient 
machines. To the degree that this is true, machine-hour 
limitations will necessarily result in the use of less effi- 
cient machines or less efficient management, or both. 
Such less efficient production means higher cost produc- 
tion and the probability of higher prices. Higher prices 
resulting from these facts bring a tendency toward less 
buying of the product j consequently less production and 
consequently less employment. 

The question may be asked why, if there is to be a 
transference of business from some enterprises to others, 
the ones slated to lose business will voluntarily consent 
to be thus “victimized.” The only answer seems to be 
that in spite of, the transference they expect to be better 
oflF, or no worse off, than before. This implies their 
belief that the effect of production control will be to 
support a higher level of prices from which they can 
offset their loss of volume. In so far as there are firms for 
which the rise in prices does not promise full offset to 
the loss of of volume, the presumption is that their ad- 
herence to the system will not be voluntary but imposed. 

There then remains the question of what the presumed 
benefit is of redistributing production among the plants. 
When stated in relation to spedfic industries the reasons 
are always those of salvaging special groups. For 
example, it is claimed for the cotton textile code that it 
is preventing the complete economic collapse of whole 
communities whose mills could not be run in open com- 
petition. This may well be so, but if this is the reason for 
the cotton textile code, the argument should be put ex- 
plicitly on those grounds. There should be an understand- 
ing that the nation is paying the relief bill and that this 
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spreading of work does not relate to recovery from de- 
pression or any of the stated objectives of the Recovery 
Act. Purely as a relief measure, production control is 
open to the fatal objections that it diminishes total na- 
tional production, thus hindering recovery from depres- 
sion 5 it distributes benefits without discrimination as to 
need and assesses its cost without reference to ability to 
pay. 

2. Regularization of -production. The spreading of 
work more evenly throughout the year is an end much 
to be desired. It cannot, however, be done without offset- 
ting damage. In the first place, it may entail the loss 
of livelihood to those persons who would otherwise 
receive employment at peak periods. In the second 
place, the reduced flexibility of operations, the necessity 
of carrying larger stocks, and possible additional labor 
costs may result in diminished production. This would 
entail a form of sacrifice upon the nation at large. Reg- 
ularity of employment for workers is so desirable, how- 
ever, that some sacrifice of production might be thought 
a reasonable price. It should be realized, however, that 
regularization of employment does not necessarily fol- 
low from regularization of production. In cases, for ex- 
ample, in which workers achieve regularity of employ- 
ment by shifting from one type of work to another, regu- 
larization of production in any single type of work might 
actually reduce the regularity of employment. 

It is possible that under some circumstances hour lim- 
itations might be used to accomplish some regularization. 
■Jf this is to be done the administration must be adjusted 
■to that end on the basis of careful analytical studies. 
There is no reason to suppose that, in practice, any of 
the systems now in force are actually for the primary 
purpose of pursuing this objective. Where the result is 
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obtained largely as a corollary consequence to some other 
objective, it is likely to be only with the disadvantageous 
result of diminished production. Moreover, the attempt 
to secure regularization by limiting machine- and plant- 
hours prevents an individual from running his plant at 
more than the legal maximum even if he could run it 
for more than that maximum with complete regularity. 

5. The grave-yard” shift. It is contended that ma- 
chine- and plant-hour limitations may result in doing 
away with that period of night work known as the grave- 
yard shift. It is true that those upon whom restrictions are 
placed might apply the regulations in such a way that 
this is in whole or in part accomplished. Such a method 
of approaching the problem of the grave-yard shift is, 
however, inept and clumsy. Further, such regulations 
might fail entirely to effect the desired end. If it is 
believed desirable to do away with the grave-yard shift 
this should be done by regulations directly forbidding 
employment or operation for the specific hours in ques- 
tion, recognizing that while this might cause a limitation 
on production the ends accomplished were believed to be 
more valuable than the social losses through diminution 
of output. 

4. Effects on capital goods industries. It is contended 
that machine-hour limitations are desirable, in that they 
bring about a stimulation of capital goods industries 
through creating a demand for new machines. This con- 
tention is based on the assumption that businesses which 
cannot supply the demands made upon them with their 
e:cioting facilities under the limitations imposed will add 
to their equipment. It is possible, if the prices of the 
products being produced in the industries on which ma- 
chine-hour limitations are imposed should rise high 
enough as a result of these limitations, that there would 
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be some tendency to increase the demand for machines. 
If such a stimulation does occur plant and equipment 
already in existence and capable of utilization are du- 
plicated. At best, the result of such an effort would be to 
approach but never to reach a condition of productive 
efficiency equal to that existing before the machine-hour 
limitations were imposed. More machinery would be in 
existence and yet the total annual volume of final con- 
sumers’ goods produced would not be greater than that 
produced before the limitations on production were im- 
posed. Labor utilized to create these machines would 
thus have been employed without making any addition 
to the total national production. There is scarcely more 
productivity in such operations than there would be in 
tearing down an existing office building and reconstruct- 
ing it as a means of finding employment for workers. So 
long as the limitations on operations remain in effect, 
total national wealth is not even as great at the end of 
the activity as it was before the limitations were imposed. 
Natural resources have been consumed in duplicating 
plants which are forced to be idle through production 
control regulations. The reasoning behind the idea that 
such operations are advantageous is commonly known as 
the “make-work fallacy.” The reduced average produc- 
tion of labor which is involved in this employment of 
more workers with no greater output would in all prob- 
ability result in a lower average real wage.® 

It should be added that the increased number of ma- 
chines which result from such conditions as those being 
discussed constitute an aggravation of any element in the 

‘There is intended in this no argument against creating work where 
extensive unemployment exists. Criticism is directed only at such work 
creation activities which, like production control, do not add to the total 
jiational income. 
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situation which may be regarded as over-capacity. Thus 
the very condition which limitations on machine hours 
are presumed to remedy is made worse, and any relaxa- 
tion of the methods of government control made increas- 
ingly difficult. 

In addition to the foregoing arguments, it has often 
been contended at NRA that production control provi- 
sions are necessary to support the required increased wage 
rates imposed. That is, it is said that if wages are to be 
increased by regulation, it becomes necessary to control 
production in order to raise prices so that the higher 
wage rates may be paid. 

If it is to be assumed that a minimum wage regulation 
cannot itself be effective, it is not likely that production 
control will make such regulation any more effective. 
The higher prices that will result from production con- 
trol will not make producers any more likely to pay other 
than the lowest competitive price at which they can se- 
cure labor. In addition, it must be recognized that a 
restriction on production reduces rather than increases 
the competitive demand for labor which might have been 
relied upon to increase wage rates. If it is desired to effect 
minimum wage rates, emphasis should be placed directly 
upon the enforcement of these regulations. If minimum 
wages are imposed, business men will find it necessary 
to adjust production to the reduced profitableness of 
employing labor, without the aid of any additional arti- 
ficial restrictions on production. 

What has been said above regarding machine- and 
plant-hour limitations is applicable in large part to pro- 
duction quotas. This follows inasmuch as the primary 
effect of production quotas is to limit the total output 
of an industry. These differences may be noted. Under 
the quota system there is no opportunity for an expansion 
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of the total industry production excepting by a revision 
of the quota. Furthermore, the proportions of this total 
industry product which will go to each unit of the industry 
will not necessarily be the same under each system. If 
plant- and machine-hour limitations are imposed the pro- 
portions of the production going to individual units of the 
industry is still left in large part to competitive forces. 
Under the quota system arbitrary methods for fixing in- 
dividual quotas are provided, and there may be a ten- 
dency to rigidify the relative competitive positions of the 
members of the industry. 

In addition to the arguments above reviewed an im- 
portant reason entertained by groups desiring production 
control is to improve the financial prospects of the mem- 
bers of the industry through the device of ‘‘contrived 
scarcity.” 

The real question of public policy raised by such pro- 
vigions therefore is whether the financial aid to a partic- 
ular industry is worth the price of a contrived restriction 
of production, with its correlative diminution of the 
ability of the industry to give employment. It is entirely 
feasible to engage in such aid at the expense of the rest of 
the community, but the more widely such action is taken 
the more deeply it eats into the productivity of the eco- 
nomic system. NRA has never made clear on what 
grounds it believes the public interest to be served by 
making an industry produce less than it would otherwise 
produce, and employ fewer than it would otherwise 
employ. 

Control of Production Capacity 

It is clear that control of production capacity is a 
means of deciding, by other than the judgment of busi- 
ness men and investors, the amount of equipment which 
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shall be constructed in the industry or industries regu- 
lated. In economic terms it is a control over the flow of 
capital. 

The interest of particular groups in control of capacity 
is that of building a wall around their competitive terri- 
tory, warding off the impact of new competition, or addi- 
tional competition from their own more enterprising 
members. By admitting capacity control provisions into 
codes, the NRA in effect certified it to be in the public 
interest that the present amount and ownership of pro- 
ductive equipment in certain industries be frozen in its 
existing pattern, subject to such exceptions as the code 
authority or the NRA might permit. 

Capacity control raises issues of most serious character. 
( I ) By restricting the flow of capital into given industries 
it raises the serious question of how one was to determine 
that the alternative uses to which such capital would be 
put were socially better uses than those to which it would 
be put under conditions of free investment. (2) It raises 
the further important question of how to decide what 
industries shall be accorded the sort of protection to pri- 
vate capital that inheres in capacity control. (3) Serious 
from an immediate point of view is the challenge of ca- 
pacity control on the ground that it interferes still fur- 
ther with an already too inactive capital market, and 
thus constitutes a distinct hindrance to economic recovery. 

There is no evidence that the NRA ever arrived at any 
basis for determining the alternative uses to which capital 
would flow if it were restricted from entering given chan- 
nels, nor is there any reason to believe that such restric- 
tions could do otherwise than throw a guard of protection 
around certain special interests and delay the processes 
of recovery. 

No one perhaps would claim for the market a univer- 
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sal wisdom in properly directing the flow of investment 
funds. Until very much more than has been done is done 
to study this problem, regulation of production capacity 
is, however, as likely to negate social purposes as to serve 
them. Unless it can be and is determined that regulation 
of capital flows by industrial groups or the government 
will direct the process of capital formation to more useful 
purposes than private investment, and until adequate 
measures of control are devised to see to it that industrial 
groups do not use such regulations to secure or strengthen 
monopoly positions, the unwisdom of capacity control is 
obvious. In any event, it is unwise to lodge such a power 
with the majority membership of an industrial group, 
and a depression is a poor time in which to commence 
such regulation. 

Inventory Control 

In sharp contrast with the type of production control 
discussed above, both as to purpose and technique, is 
inventory control. This form of control, by limiting 
merely stocks on hand, places no limitation upon the 
power of an individual enterprise to produce goods so 
long as it can find a current market. Industry groups 
have sponsored inventory control as a way of preventing 
the accumulation of large unsold stocks which, overhang- 
ing the market, at times occasion sharp price declines. 

Limiting inventory may prove socially useful through 
encouraging business men to make a more careful anal- 
ysis of market demand before undertaking production 
and through reducing the opportunity of producing for 
speculation. Whether or not inventory control will bring 
this about depends very much upon the form of the 
regulation employed, and its specific application in par- 
ticular cases. 
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It is important that individual business men be not 
restrained by an artificially determined maximum inven- 
tory, if such a maximum is likely to interfere with the 
effectiveness of their operations, particularly in those 
circumstances where there are seasonal variations in de- 
mand, and in which regularization of production and em- 
ployment may require a large volume of production for 
inventory. It is not at all clear that the bases for in- 
ventory control set up in codes, namely ^^prior sales’’ and 
^^stock in storage,” bear any relationship to the desirable 
objectives above suggested. 

It is important to observe the similarity and dissimi- 
larity between the theory underlying inventory control, 
and that underlying the establishment of production quo- 
tas. In drawing up quotas the beginning lies necessarily 
in making some assumption as to what consumption is go- 
ing to be. A “balance” is then achieved by producing this 
assumed amount. In inventory control the business enter- 
priser, so long as his production can be moved into the 
market without an accumulation of inventory beyond the 
maximum fixed, is left free to make his own calculations 
of market demands at various prices and to produce any 
amount which he can sell, and vary his price in any way. 

Properly administered, it appears that inventory con- 
trol has important potentialities for improving the eiBFec- 
tiveness of the competitive process. It could on the other 
hand be so administered as to become a restrictive device 
creating contrived market shortages. 

In reading that part of Chapter XXVI which deals 
with the facilitation of effective competition, it will be 
seen that some forms of inventory control could be classi- 
fied with the devices there discussed. 

In considering any of the devices described in this 
chapter emphasis should be placed on the fact that code 
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authorities exercise large powers in administering these 
regulations, powers that are often made even larger by 
the indeterminate character of the relevant code provi- 
sions. 

We have at present no knowledge that justifies us in 
using government regulation to check the amount of 
capital, labor, or natural resources that should flow into 
one industry rather than into others. Sufficient study 
might reveal instances in which such regulation would 
be socially useful, but control should not be undertaken 
until such studies are made. If found socially desirable 
the serious administrative problems of such control 
should be faced before control is undertaken. If under- 
taken, administration should be in the hands of the gov- 
ernment, rather than under the control of parties of 
special interest. 



CHAPTER XXV 


TRANSFER OF POWER OVER 
SPECIALIZATION 

It was earlier stated that NRA work in trade practice 
regulation led into an economic wilderness. When we 
leave the activities of the NRA in price and produc- 
tion control, we plunge still further into that wilder- 
ness. Scores of regulations appear to which no critical 
study has ever been devoted; indeed, of which no care- 
ful definition or classification has ever been made. It is 
even more true of these regulations than of those earlier 
discussed that comparatively little can be learned by 
reading code provisions. 

Extensive study of these provisions, including dis- 
cussion of many of them with those interested in code 
making, with other business men, with NRA officials, 
and others, makes it clear that there is one large group 
of provisions which may be regarded as having for its 
purpose the placing of restrictions on the freedom with 
which individuals may determine the parts they will 
play in the economic process or the relationships they 
may establish with other's in carrying on this process. In 
broad economic terms, this type of provision may be said 
to reallocate power over the determination of specializa- 
tion. 

Economic history has clearly revealed that specializa- 
tion has played an outstanding part in giving the world 
the greatly increased production of the last century and 
a half. In America the highly organized specialization 
within manufacturing plants has played a great part in 
placing those units in the front line of world produc- 
es i 
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tivity. No less important is the specialization as among 
economic units. 

It is pointing out a commonplace to indicate that in 
our economic system individuals have exercised a wide 
freedom in choosing the specialized part which they 
play in the general production process. Men have been 
free to decide not only the general field which they will 
strive to enter, but the special part they will play in that 
field. 

The variety of tasks or combinations of tasks in which 
individuals may specialize is almost infinite. In the pro- 
duction and distribution of the many goods and services 
produced in our economic society there are usually per- 
formed a number of clearly distinguishable functions. 
For the performance of these functions there are ordi- 
narily available a great variety of techniques. There is 
opportunity for specialization in any one or a combina- 
tion of these products, functions, and techniques. Fur- 
thermore, as new combinations of activity are constantly 
being devised and tried to meet changes in types of prod- 
ucts offered for sale and in techniques of mining, manu- 
facturing, handling, delivering, financing, and the like, 
no classification of combinations long remains satisfac- 
torily Inclusive. 

American economic history shows a long record of 
newly arising agencies, representing new combinations of 
services and functions, competing with and frequently 
to a greater or less degree replacing older and more 
established agencies. Under the changed conditions the 
old are less economically effective than the new. Such 
new agencies in distribution are frequently called ^fil- 
legitimate’^ in contrast with the established ^^legitimate^^ 
channels. But times change names. Certain of the chan- 
nels of trade which twenty or even ten years ago were 
commonly spoken of as “illegitimate” are now regarded 
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as among the most important outlets for the manufac- 
turers who at that time thus unfavorably designated 
them. 

It is perhaps needless to say that this eternal change 
in the combinations of activities performed and of goods 
and services produced rests not only on new notions of 
organization and of changing technical possibilities, but 
also on the desire of producers to meet varied and vary- 
ing human desires more advantageously. 

The trade practice provisions of certain codes in con- 
siderable degree reallocate power by restricting indi- 
viduals in the determination of the specialized activities 
or combinations of activities which they might wish to 
perform. These provisions are of two general types : ( i ) 
regulations restricting the freedom of individual pro- 
ducers or distributors in choosing the tasks they wish to 
perform 5 and (2) regulations modifying competitive 
differentials between areas. These need separate con- 
sideration. 

REGULATIONS TENDING TO RESTRICT INDIVIDUALS IN 
DETERMINING SPECIALIZATION 

The code provision regulations having a tendency to 
restrict individual business men in determining the de- 
gree and types of specialized activity which they may 
desire to perform are too numerous for complete con- 
sideration in this volume.^ A number of these, with a 
general indication of their effect, will be mentioned, fol- 
lowing which one such type of regulation (customer 
classification) will be discussed in some detail. The fol- 
lowing maybe listed: 

I. Regulations limiting manufacturers in the performance 
of warehousing and storage functions. 

’ There are at least 30 distinguishable tjrpes of provisions which appear 
to place some limitation upon the combination of activities which an 
individual might regard as a desirable degree of specialization. 
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2. Regulations against direct sale by manufacturers. 

3. Prohibitions of sales from stocks in the hands of salesmen 
(thus requiring that the taking of the order and the delivery 
activity shall be separately performed). 

4. Prohibitions against work on materials provided by others 
(thus preventing an individual from performing the separate 
function of manufacturing without owning the materials or 
products with which he works) , 

5. Prohibitions against installation of materials sold (thus 
preventing a manufacturer or seller from combining an installa- 
tion function with the others which he performs). 

6. Provisions against sale on consignment (thus weakening 
the competitive position of those who sell by these methods) . 

7. Provisions against financing purchasers (thus preventing 
the combination of a specific financing function with others 
which may be performed). 

8. Prohibitions against sales with repurchase agreements and 
guarantees against price decline. 

The claims of restriction involved in this last type of regula- 
tion need brief explanation. They may be illustrated by the rub- 
ber tire industry, concerning which it has been claimed that the 
separation of functions which results in a manufacturer distribut- 
ing through independent wholesalers and retailers is at a dis- 
advantage as compared with the combination of functions which 
results in a manufacturer carrying on his own distribution, un- 
less the independent manufacturer can agree to repurchase his 
products in the event of a price decline. In this industr}^ it is 
necessary for distributors to carry a considerable stock as a result 
of the variety in size and style of the product. Furthermore, 
prices fluctuate frequently and sometimes widely. It is obvious 
that in the integrated concern the acceptance of loss on goods in 
the hands of distributors, when a price decline occurs, is auto- 
matically absorbed by the owner-manufacturer. The repurchase 
agreement places the independent manufacturer and independent 
distributor in a position to eflFect the same adjustments. Unless 
these adjustments can be made by the independents, they are 
clearly at a disadvantage. To prohibit their use may prevent 
independent manufacturers from assuring themselves of a 
channel for distributing their products. 

9. Regulations commonly known as affiliate cost control. Such 
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regulations, speaking in general terms, prescribe the basis on 
which members of the industry shall compute costs in connection 
with a no-selling-below-cost provision, but which have special 
significance for those members who carry on several stages of pro- 
duction or production and distribution. To illustrate: the fibre 
can and tube code (Art. VI, Sec. ii) requires that: 

. . In computing cost . . . every member shall use the market 
price of prime materials as furnished by the leading mills making 
these materials. If a member manufactures any of the raw or 
semi-finished materials used in making the products of this in- 
dustry, he shall use the market price as described in this section 
in computing the cost of materials and not his manufacturing 
cost.” 

From an examination of this regulation (which it must be 
remembered appears in connection with a no-selling-below-in- 
dividual-cost provision) it is obvious that if there are any econ- 
omies in the combining of the manufacture of raw materials 
and semi-finished goods with the manufacture of the final 
product, affiliate cost control may prevent them from being re- 
alized. Individuals may be discouraged from specializing in these 
combinations and prices may be maintained at a level high 
enough to protect the competitive position of those specializing 
in the independent manufacture of the raw materials, semi- 
finished, and finished goods. 

Among other regulations, each of which weakens the com- 
petitive position of those who specialize in the services restricted, 
are the following: 

10. Regulations against letting goods out on trial. 

1 1 . Regulations against sales with deferred delivery. 

12. Regulations against selling on installment. 

13. Regulations against the sale of non-industry products. 

14. Regulations against purchase of second-hand goods for 
use or sale. 

15. Customer classifications and uniform terms and differen- 
tials. 

To illustrate the variety of forms which these regula- 
tions can take we will now turn to a more detailed con- 
sideration of customer classifications and uniform terms 
and difiFerentials. 
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CUSTOMER CLASSIFICATION: AN ILLUSTRATION 

In its simplest and most general terms customer classi- 
fication may be defined as the differentiation of one or 
more customers from others. Such differentiation may 
be put to one or more of several uses. It may be made 
the basis for filing open prices or for placing restrictions 
on discounts, prices, or other terms of sale 5 it may be 
made a means of restricting the industry to certain trade 
channels, or it may be used for other purposes.* 

There are, perhaps, no trade practice provisions of the 
codes concerning which it is more risky to make general 
statements than those which deal with customer classi- 
fication. The effects which such provisions may have are 
so intimately associated with the trade practices which 
ejdst in the particular industries concerned that it is im- 
possible to know with any certainty what the ramifica- 
tions of a customer classification will be. These effects 
cannot be fully appreciated without thoroughgoing study 
of the provisions in connection with the industries to 
which they apply. But for present purposes it will be 
satisfactory to point out the several more significant ele- 
ments of customer classification arrangements, showing 
the more important controls which each such element 
may have over specialization which would otherwise be 
more largely determined by individual enterprise and 
competition. 

The simplest form, perhaps, in which a customer 
classification can be used is merely to list a series of 
types of customers to which the members of an industry 
usually sell without any requirement that this list shall 
affect the selling practices of industry members. If this 

“ According* to data compiled by the Post-Code Analysis Unit of the 
Research and Plannings Division of the NRA, approximately 1 7 per cent 
of the 54 1 codes approved before Jan. i, 1935 include some form of clas- 
sification of customers. 
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IS all that is done, competitive arrangements will be in- 
fluenced only to the degree that sellers, either through 
their own inferences that such a classification is intended 
to be mandatory or through the power that it may give 
interested persons in influencing their decisions, are led 
to use somewhat different arrangements with their cus- 
tomers than would otherwise have been the case. An 
illustration of this type of customer classification may be 
found in the code for the motor fire apparatus manufac- 
turing industry, which says (Art. VIII, Sec. 3) : 

Classes of Buyer's, — ^The following are the principal classes 
of buyers in this industry: 

(a) Municipalities. 

(Z?) Volunteer fire companies. 

(c) Industrial concerns. 

(d) State governments and political subdivisions of same. 

(e) U. S. government. 

A greater restriction is placed on sellers when the 
classes of customers specified in the codes are required 
to be used. A regulation of this type appears in the sani- 
tary and water-proof specialities manufacturing code, 
which provides: 

Customers shall be classified as follows: (a) wholesale 
merchants; (b) retail merchants purchasing direct from the 
manufacturer; (c) chain stores; (d) mail-order houses; (e) 
manufacturer’s sales agents. The code authority may from time 
to time modify, amplify and/or define the foregoing customer 
classifications subject to the right of approval by the Admin- 
istrator. 

Each member of the industry shall publish a schedule of its 
prices and terms of sale on all standard products manufactured 
and sold by it to each of the classes of customers as enumerated 
in Section I. . . P 

® Art. VII (i) and (3 [a]). Paragraph 3(a) was stayed for a 90-day 
period by NRA Administrative Order No. 342-11. 
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The restrictive effect of such a list lies in the fact that 
it may not include all of the classes of customers to which 
an individual member of an industry may wish to sell. 
Given the power to prescribe the classes to which an in- 
dividual member may sell, the code authority may 
eliminate from the list of customers certain types of dis- 
tributors to the continuance of which there is opposition. 
This is an effective weapon for weakening, if not destroy- 
ing, the position of distributors who resell at prices below 
those at which the members of the industry in authority 
believe it desirable to have the product sold. Not infre- 
quently in the construction of codes requests for customer 
classification appeared, upon examination, to be based on 
the desire to eliminate from the distribution of the 
product such agencies as were regarded as “destructive” 
to the general price level in the industry. Cases also ap- 
peared in which customer classification of this sort was 
designed to check the further development of new forms 
of distributors who would not stay “in line on prices.” 
While a thorough understanding of the problem would 
require the details in each case, certain instances at least 
showed that the agencies which it was desired to elimi- 
nate had found under existing circumstances a more eco- 
nomical means of distribution than those with which thev 
were in competition. 

Without intention to apply illustrations to any par- 
ticular industry, the following may lend clarity. The 
coming of the motor truck has made it possible to convey 
such a large quantity and diversity of products rapidly 
from place to place as to make “jobbing” on wheels 
feasible in certain lines of trade.' If this means of jobbing 
is more economical than the older method of maintaining 
an establishment, soliciting orders, and later delivering 
them, such wagon jobbers present a threat to the com- 
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petitlve position of the older forms of distribution. Ac- 
cordingly, a customer classification which would exclude 
wagon jobbers as proper purchasers would be a blow to 
this type of development. 

A further tightening of the control of the group over 
the individuaPs decision as to his customers is effected 
when there is a defining of the types of customers rather 
than a mere naming of them. The greater the complete- 
ness and precision of the definition, the less is the possi- 
bility of escape from its rigidifying effects by the use 
of independent judgment in deciding in which class par- 
ticular customers shall be placed. The following provi- 
sions of the rubber tire manufacturing code (Art. I, Secs. 
(6-8) illustrate this situation: 

The term “dealer” as used herein, shall mean any one, 
'\wbether or not a member has a financial interest therein, who 
[purchases a member’s brand of tires and/or tubes, from a mem- 
Iber or jobber, under contract for sale, either absolute, condi- 
tional, or on consignment, and who in turn resells to other than 
^employees or affiliated companies, at least 75 per cent of the 
tires or tubes so purchased. Company retail stores, whether 
wholly or pardy owned, shall be classified as dealers. 

The term “jobber” . . . shall mean any one who sells at 
least 75 per cent of his total volume of tires and/or tubes through 
•or to dealers for resale to consumers, whether or not such dealers 
are owned or affiliated with or controlled by such jobber, and 
who performs the services of a jobber such as maintaining a 
stock, selling, shipping, billing, and carrying accounts receivable. 

The term “warehouse dealer” as used herein, shall mean a 
dealer who acts as a shipping agent for a member of the industry 
with sales,, credits, and collections handled by that member. 

The restrictions as to the customers to whom an in- 
dividual may sell are still further enforced by an industry 
group when the code authority is permitted to reject 
the classification of customers made by an individual 
member of an industry. Such a restriction may be illus- 
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trated by the code for the floor and wall clay tile manu- 
facturing industry (Sec. E of Art. XII). 

Each member of the industry shall submit to the code author- 
ity a list of persons, firms, or corporations whom such member 
of the industry has classified as wholesalers and merchant tile 
contractors. The code authority shall investigate such persons, 
firms, or corporations and report to members of the industry 
whether, in its opinion, subject to review by the Administrator, 
such persons, firms, or corporations are entitled to qualify as 
wholesalers or merchant tile contractors as hereinabove defined. 
No member of the industry shall thereafter grant wholesalers’ or 
merchant tile contractors’ discounts to persons, firms, or cor- 
porations who have been determined in the manner herein set 
forth to have failed to qualify as wholesalers or merchant tile 
contractors. 

Customer classification as a means of eliminating cer- 
tain types of distributors sometimes uses a more direct 
method, that is, it specifically prohibits sales to or 
through certain classes of customers. The fertilizer code 
(Art. VII, Sec. 4), for example, requires: * 

The sale by the producer of mixed fertilizer and/or bagged 
superphosphate to the dealer or consumer through brokers is 
hereby prohibited. 

Similarly, in the carpet and rug manufacturing code 
(Sec. 16 of Art. VII) there is the prohibition: 

No member of the industry shall sell direct to the ultimate 
consumer or his agent, with the exception of .sales to city, state,, 
and federal governments, railroads, steamship companies, and 
common carriers or employees. Sales made through contract 
departments of wholesale distributors shall not be considered as 
being made to the ultimate consumer or his agent. 

Customer classifications enter a new area of restrictive- 
ness when code authorities are empowered to fix price 
differentials between classes of customers. The steel office 
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furniture division of the business furniture, storage 
equipment, and filing supply code oflFers an interesting, 
though somewhat ambiguous, provision of this type: 

The pricing and/or selling of any item of industry products 
below member’s cost to the ultimate consumer as determined by 
the cost-accounting methods set up by the code committee and 
subject to approval by the Administrator, in the quantities, under 
the conditions, and at the points of delivery involved, is an unfair 
method of competition. 


The code committee, on the basis of the direct cost thereof 
(direct cost as used in this article being defined as the cost of 
labor, material, selling, and distribution, plus lo per cent) may 
establish the minimum additions to and maximum deductions 
from the base prices of the various lines of industry products, 
which maximum deductions and minimum additions members 
shall use in determining the list prices of variations from the 
base products/ 

The requirement of pricing in terms of cost of sale to 
the ultimate consumer, with the code authority given 
the power to fix “minimum additions to and maximum 
deductions from the base prices,” amounts to permitting 
the code authority to fix price diflFerentials between classes 
of customers. 

While in the foregoing illustration the fixed differen- 
tials are achieved by code provisions they are in other 
instances effected through the required accounting sys- 
tems. Some of the approved accounting systems de- 
veloped in connection with no-sales-below-individual- 

* Art. VII (a) and Art. VIII. These code provisions suggest several com- 
ments, The meaning of these provisions is vague and indefinite in the 
extreme. The discretionary powers granted the code authority are g:reat 
in proportion to this vagueness and the difficulties of industry members 
in evaluating their own responsibilities and the powers of the code author- 
ity are made correspondingly great. Accountants will be interested in this 
odd definition of direct cost. 
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cost provisions arrange the calculation of costs in such 
fashion that they create fixed cost differentials between 
different classes of customers. 

The problem of classification of customers was not 
new to the code-making process. It had been under the 
consideration of the Federal Trade Commission in con- 
nection with the lumber industry, plumbing fixtures in- 
dustry, and in other instances. Usually, if not in all cases, 
it appears that such plans tend to restrict or otherwise 
discriminate against certain individual concerns or classes 
of customers, and otherwise to lessen the degree of flexi- 
bility with which individuals may combine the perform- 
ance of various functions with the selling of various com- 
binations of goods and services. 

The precise effects of any particular limitations on the 
-classes of customers to which goods may be sold or the 
variations of prices among those classes are extremely 
difficult to determine without detailed knowledge of the 
industry affected. The rapid development of new dis- 
tributive channels in certain lines of industry has, as 
earlier indicated, been one of the most marked economic 
developments of the past few decades. What was novel 
in distribution and frequently what has been regarded as 
insignificant has become repeatedly in American experi- 
ence the accepted and progressive factor in the field. In 
view of these facts, it would appear that controls which 
tend to retard such developments should be imposed only 
after the greatest possible understanding of the effects 
and a consideration of the economic meaning of these 
effects. 

The speed with which the NRA wrote its codes made 
it impossible for there to be any full awareness of the 
effects of the regulations which restricted the forms and 
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varieties of specialized activity developed and develop- 
ing in American industry. This is true even if it is as- 
sumed that the personnel which dealt with these prob- 
lems was competent not only to comprehend the business 
meaning of these regulations but also to evaluate their 
economic significance. With nothing less than such 
knowledge could the issues of public policy be properly 
evaluated for those who had to render final decisions. 

The general economic eflFect of the regulations dis- 
cussed in this and the preceding section seems to be that 
of weakening the competitive position of some particular 
specialized form of production or distribution, and 
strengthening the position of some other specialized 
form. The devices employed have taken the form of 
either a direct prohibition against a particular type of 
specialization in the performance of a function, or the 
establishment of price differentials that destroy the com- 
petitive position of some specialized type of production 
or distribution. 

From the point of view of good public policy it would 
be necessary to determine whether or not the type of 
producers who would be protected or created by these 
regulations would serve the public interest better than 
those that would have existed if individuals were left 
free to make their own choices regarding the special 
tasks they desired to perform. If criteria bearing on these 
issues were discovered and considered in the formulation 
of these code provisions, they have not been presented 
for public examination and evaluation. Lacking such a 
presentation of the decisions in terms of the public issues 
involved, there must stand a presumption that not a few 
of the forms of regulations discussed in this chapter found 
their way into codes as a means of giving especially 
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advantageous positions to some individuals or groups 
beyond the advantages they could earn in a competitive 
world. 

TRANSFER OF POWER OVER GEOGRAPHICAL 
SPECIALIZATION 

It scarcely needs to be said that when competitive 
forces are operating with considerable freedom, individu- 
als in locating plants ordinarily give consideration to the 
availability of raw materials, power, labor, and markets. 
As a result of consideration of these and other factors 
there grows up a specialization of production of certain 
types of products in those geographical areas in which 
it is believed they can be most advantageously produced. 
There are no statements in the codes or in NRA declara- 
tions that a modification of existing geographical special- 
ization has been intended. Nevertheless, an analysis of 
trade practice provisions shows that certain of them find 
their chief economic effect in modifying the specializa- 
tion of geographical areas. 

The full effects of each provision of this type are so 
complicated and far reaching as to make impossible full 
treatment in this discussion. Indeed, nothing short of a 
detailed study of each industry involved would give an 
adequate knowledge of these regulations and their re- 
sults. Several of the more important types of provisions 
of this sort may, however, be mentioned. 

The most important examples of NRA action certain 
to bring a modification of geographical specialization 
come from the setting up of basing-point systems.® In 
general these require the individual members of an in- 
dustry to sell at prices which include freight from so- 

® There will be no change if the NRx\ action merely legalizes the bas- 
ing points already in use* 
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called ‘^^basing points/’ without regard to the location 
of the seller with respect to that point. This type of pro- 
vision is ordinarily utilized in industries where transpor- 
tation charges are an important part of the cost of the 
product to the purchaser. The requirement of a charge of 
freight from some ^^basing point” may under such cir- 
cumstances modify significantly the competitive ad- 
vantage of manufacturers located in close proximity tO’ 
certain consumers.® 

A second type of trade practice provision which modi- 
fies competitive geographical specialization may be 
termed ^^zone protection.” This type of provision re- 
quires as a preliminary that the United States or other 
geographical area be divided into certain zones. Zone 
protection may take several forms. It may prohibit sales 
within a given zone by producers outside of it at prices 
below the lowest prices filed by producers within the 
zone. A provision of this type is to be found in the code 
for the salt-producing industry (Art. 4-a) . 

. . . Each held of production has its own natural marketing 
territory, the extent of which is limited by transportation costs, in 
which its major salt distribution is concentrated. The fields of 
production so recognized at this time are : 

New York State West Virginia Texas 

Ohio Utah Louisiana 

Michigan Oklahoma 

Kansas California 

. . . The minimum prices published in any marketing field by 
any producer in that field shall be the lowest prices at which any 
producer may sell in that fields . . . 

It is obvious that if the lowest cost producer within a 
given zone has high costs compared to those of a com- 

® Examples of provisions of this type may be found in the iron and 
steel, lime, and reinforcing materials fabricating industries. 
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petitor in a neighboring zone^ he is given protection by 
this plan, and a specialization of geographical areas is 
created different from that which would exist if competi- 
tion across zone lines were operating freely. It is also 
clear that such zone protection may result in giving a 
single producer a large grant of power over the determi- 
nation of prices within his zone. This would reach its 
extreme in a situation where there was but a single pro- 
ducer within a zone."^ 

A second type of zone protection is found in those 
cases in which the minimum prices, determined by some 
of the methods discussed in Chapter XXIII, vary from 
zone to zone and in which members of the industry in 
a given zone may not sell in a second zone at prices lower 
than those established for the second zone.® The effects 
of such regulation in modifying competitive geographical 
specialization are obvious. Equally obvious is the simi- 
larity of the ideology of such zone protection to that of 
protective tariffs and the restrictions on international 
trade. 

A third type of zone protection is less precise in de- 
fining either the area of a zone or the governing mini- 
mum price. This type of regulation may be illustrated 
from the code for the corrugated and solid fibre ship- 
ping container industry (Art. X, Rule 8): 

The practice of certain manufacturers and sellers of shipping 
quantities of merchandise into territories outside their normal 
territories, and of selling such merchandise below the general 
market prevailing in such other territories into which shipments 
are made, seriously tends to demoralize the market within the 
territories into which shipments are made, disrupts normal com- 

‘ It has been asserted that such a situation actually came into existence 
under one of the zone protection provisions, 

**For an illustration see the lime code, Art, ITT, Sec. 3(b') discussed 
on pp. 584-85. 
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petitive conditions throughout the entire industry, and. is con- 
demned as an unfair trade practice. 

The vagueness of the terms “normal territories’’ and 
“general market” grants to the code authority large pow- 
ers over the determination of geographical specialization. 

A third type of provision which tends to modify the 
competitive specialization of geographical areas is con- 
tained in the so-called “anti-dumping” clauses. The code 
for the funeral supply industry (Art. IX, Sec. i-g) pro- 
hibits as unfair competition: 

Selling the products of this industry or offering the same for 
sale in a market or trade area other than that in which the seller 
is usually and normall}?- engaged, at prices lower than the price 
at which such products are customarily sold or offered for sale 
in the seller’s normal market. 

Where these provisions are bona fide anti-dumping 
regulations, the same argument that applies against 
dumping in international trade can be made in their 
favor. Dumping as between zones in a single country 
is analogus to temporary local price cutting. There is, 
however, no easy way of distinguishing dumping from 
socially desirable forms of price competition. Only by 
a careful study of particular industries, and the special 
situations within given zones in those industries, could 
one determine whether an anti-dumping regulation was 
socially advantageous. 

The chief danger of such provisions as the one cited 
above is the indefxniteness of the powers they grant. Code 
authorities in determining the extent of a “normal mar- 
ket area” and the prices at which products are “custom- 
arily sold or offered for sale” in such area, are in a posi- 
tion to stay the competitive forces in favor of certain 
special interests. 
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A fourth type of regulation affecting geographical 
specialization is found in provisions which require that 
all sales be made f.o.b. factory and at the same time pro- 
hibit or regulate the making of freight allowances. The 
code for the toy and playthings industry (Sec. 3 of Art. 
VIII), for example, provides: 

All shipments shall be f.o.b. city of manufacture. In any case 
where the employer has a warehouse stock in another city, the 
goods shall be priced to include full cost of freight plus ware- 
house expense, freight and warehouse expense to be shown on the 
invoice. 

At the same time this code (Art. VII, Sec. 9-c) prohibits 
as unfair competition: 

The making of allowances in any form for freight, except 
wherein a particular division of the toy and playthings industry, 
with the approval of the code authority, shall have established 
and approved such allowances for the members of that division 
and only then when such allowances have been included in the 
sales price of the merchandise. 

Sellers are by such provisions restricted from attempt- 
ing to extend their markets through ^^absorbing freight 
charges.” 

Some codes modify the restrictive effects of rules of 
this type by permitting so-called ^^freight equalization” 
to meet the competition of sellers located nearer to a 
given market. For example, the wall paper manufactur- 
ing code (Art. IX) provides that: 

All manufacturers shall sell their products on the basis f.o.b. 
own mill or mills, with no greater freight allowance than rail- 
road freight equalization, carload rates or L.C.L. rates, as the 
case may be, to nearest competing operating mill to the customer 
being sold. No freight shall be prepaid by any manufacturer. 

One further type of regulation affecting competitive 
geographical specialization is found where members^ 
prices are required to be uniform for the entire United 
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States. The asphalt and mastic tile code (Art. VII, Sec. 
i), for example, requires that: 

. . . each manufacturer shall publish and £le with the code 
authority his current prices, discounts, and other conditions of 
sale . . . which shall be uniform throughout the United States. . . . 

Such provisions may well yield an advantage to busi- 
nesses which operate in local areas as compared with those 
having national markets, inasmuch as national producers, 
in order to compete in a particular territory, are com- 
pelled similarly to alter their prices in all territories. It 
is obvious that such regulations may seriously modify 
the character of geographical specialization. 

There is no economic fact which the history of the 
last few centuries has made more apparent than the 
importance of geographical specialization. Such specializ- 
ation is the foundation for international trade and in con- 
siderable part the basis of domestic trade as well. The 
history of this period shows clearly that change and 
movement, as new productive resources have been dis- 
covered and new techniques have been applied in par- 
ticular areas, have gone on continually. The problem in 
geographical specialization, as in specialization in voca- 
tion and in business, is to achieve that which will be most 
productive for the nation or the world. Industrial groups 
and government agencies should supersede individual 
business men In determining geographical specialization 
only if it can be determined that such a substitution will 
be socially advantageous. If the NRA has arrived at a 
way of determining that such change would be socially 
advantageous in certain Industries, the method has not 
been presented for public evaluation. The exceptionally 
complicated character of the problem and the dearth of 
niaterial and analysis available indicate that much work 
needs to be done on this set of problems before sound 
public policy can be developed. 



CHAPTER XXVI 


THE PLANE OF COMPETITION AND THE 
FACILITATION OF COMPETITION 

The three preceding chapters have been concerned 
with a discussion of those trade practice provisions of 
codes which in the main restrict individual economic 
freedom, and which for the most part operate in trans- 
ferring power of economic decision from individuals to 
interested industrial groups. 

In dealing with trade practices, however, the NRA 
has established a series of regulations which are of quite 
a different character and which are more directly in 
keeping with the notions of the regulation of competi- 
tion current in England and 'America prior to the crea- 
tion of the NRA. Whereas the forms of action discussed 
in the three preceding chapters carry the implied philoso- 
phy that competition should be lessened, the regulations 
here considered are based on the assumption that compe- 
tition is desirable. Whereas the regulations discussed in 
the three preceding chapters carry the implication that 
it was desirable to give added power over economic de- 
cisions to industrial groups, these proceed upon the no- 
tion that it is desirable to have these decisions made by 
individual enterprise. But they proceed upon the as- 
sumption that, in making these decisions, individuals 
should be restrained from acting contrary to what is 
regarded as the general social interest, and indeed that 
they should be supported by regulations which tend to 
facilitate effective competitive activity. In a word, the 
NRA set up a* series of regulations some of which tend 
to establish a plane of competition. It also set up a num- 

670 



COMPETITION 671 

ber which tend to organize the activities of industries so 
as to increase the effectiveness of competition. 

In considering these provisions, as those which have 
preceded, the reader should be reminded that the classi- 
fications which appear in this chapter do not appear in the 
codes themselves. There is no expressed philosophy of 
utilizing certain regulations to define a plane of compe- 
tition and others to facilitate competition. It is only by 
an analysis of the code provisions, a knowledge of NRA 
procedures, an acquaintance with the concepts which were 
at various times in the minds of those proposing codes, 
those passing upon them, and those attempting to out- 
line policy, that one arrives at the classifications with 
which this chapter is concerned. 

TRADE PRACTICE PROVISIONS AND THE PLANE 
OF COMPETITION 

Efforts to modify the plane of competition are con- 
cerned not with preventing competition, but with setting- 
up rules of action to govern it. There is an assumption 
that the right to compete is to be continued, but that 
individuals are not to be allowed to compete with ac- 
tions that violate the ethical standards of the community. 

The same ethical concepts which underlie the view 
that competition should be established or maintained are 
the bases for the determination of the plane upon which 
competition is to be conducted. That is, if competition is 
justified, it is justified because it is believed to be use- 
ful in certain areas of economic life for achieving social 
objectives. However, even in those areas it is sometimes 
found necessary to restrain competitive activity of cer- 
tain types in order to assure the achievement of these 
same objectives. These objectives are necessarily those 
which the ethical standards of the community favor. As 
an illustration, it may be regarded as socially useful for 
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individuals to bring their products or services to the 
attention of prospective customers through advertising. 
But deceptive advertising may be forbidden on the 
ground that deception defeats the very social purpose 
which advertising was believed to serve. Or, it may be 
believed to be socially useful to permit producers to 
identify their products by means of marks or brands. 
But false marking or branding may be condemned as so- 
cially undesirable on the ground that it defeats the so- 
cial purposes which marking and branding may effect. 

It should be noted that the concept of the plane of 
competition is a social rather than an industry concept. 
While a prohibition which the members of an industry, 
or a portion of them, regard as part of a good moral 
plane of competition may coincide with a social judgment 
— as is perhaps universally the case, for example, con- 
cerning misrepresentation, fraud, and bribery — industry 
groups might regard as moral other actions, such as group 
price determination, production control, and restriction 
of channels of distribution, which a larger view of social 
ethics might condemn. 

Code provisions in ^^establishing” what may be re- 
garded as a plane of competition are for the most part 
proscriptions of actions already illegal. Many, if not all, 
of them are to be found in the Group I rules of the trade 
practice conference agreements of the Federal Trade 
Commission, Those found in codes are chiefly direct pro- 
hibitions against: 


Misrepresentation 
Deceptive advertising 
Commercial bribery 
Defamation of competitors 
Interference with contracts 
False marking or branding 


False invoicing 
Threats of litigation 
Espionage of competitors 
Discrimination in price 
* Substitution without knowl- 
edge of purchaser 
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Enticement of employees 
Repudiation of contracts 
Coercion 
False measures 


False receipts 
Deceptive prices 
False classifications 
Blacklists 


An analysis of these proscriptions shows that they ap- 
pear to consist largely of restatements of the common and 
statute law proscriptions. Court decisions, however, 
would be necessary to determine precisely which ones 
are no more than restatements of accepted principles and 
to declare what ones are extensions. 

The best legal judgment of the implications of any 
provision is none too good, however, without knowledge 
of the detailed economic effects of provisions of this 
character upon the competitive situations in industries. 
Such a knowledge of particular cases will disclose the fact 
that what appear on the surface to be regulations of the 
flane of competition may in reality be reallocations of 
power of the type discussed in earlier chapters. A regula- 
tion of this type may be illustrated by a provision which 
found its way into the optical retail code under the gen- 
eral heading “Misleading and ^Bait^ Advertising”: 

No member of the trade shall use an advertisement of a frame 
or mounting which is not truthful in describing the frame or 
mounting and all its component parts. No member of the trade 
shall advertise a frame or mounting at a price, unless it shall be 
depicted in the advertisement without lenses inserted. . . . No 
member of the trade shall advertise lenses or complete glasses, 
viz ; frame or mounting with lenses included, at a price either 
alone or in conjunction with professional services.^ 

Mail-order interests objected to this provision on the 
grounds that what purported to be merely a clause 
directed against deceptive advertising in fact concealed 
an attack on mail-order selling of optical goods. It was 

^ Art. VIII, I (a, 2). 
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the view of the mail-order interests that it is practically 
impossible properly to illustrate optical frames and 
mountings without showing them with the lenses in- 
serted, especially those types of frames and mountings 
which do not have rims. Further, they contended that 
provisions prohibiting all price advertising in the sale 
of lenses and complete glasses would practically elimi- 
nate the merchandising of spectacles and spectacle lenses 
by mail-order houses for the obvious reason that if a 
mail-order house cannot state its prices in printed ma- 
terial, it has no way of informing prospective purchas- 
ers of its prices.^ Such illustrations as this show the great 
care that must be exercised in governmental consideration 
of redefinitions of the plane of competition, in order that 
decisions may be made in terms of the public interest in- 
volved, and not in terms of the special concern of par- 
ticular groups which may raise problems of conflict. 

FACILITATION OF EFFECTIVE COMPETITION 
It is an interesting fact that, although the trade prac- 
tice provisions of codes were allegedly designed to bring 
about fair competition, the concept of facilitating compe- 
tition, even within the realm of what was regarded as 
fair, seems to have been largely neglected. Indeed an ex- 
tensive study of code provisions fails to disclose any defi- 
nite statement indicating that the facilitation of effective 
competition was in the minds of those making codes. It 
is true that a number of specific practices which tend 
to diminish the effectiveness of competition were elimi- 
nated. Examples are: regulations tending to restrict 
secrecy, and regulations designed to check the falsehood 
of buyers concerning price offers allegedly received. For 
the most part, however, regulations tending to facilitate 

^ The article in question was stayed by NR A Administrative Orders No. 

4 54-2 and 454-4* 
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competition were fragmentary bits, stated more often 
than otherwise in combination with other provisions hav- 
ing the reverse effect. Examples of such combinations 
are furnished by those open-price plans which tend to 
facilitate competition by giving publicity to price offers, 
but restrict the facilitating effect by requiring that there 
be a waiting period. A number of other examples of such 
combinations of facilitation and restriction will be found 
in Chapter XXVII. The working out of code provisions 
which would in a systematic way facilitate competition 
came late in the code-making process. 

It has been indicated earlier (see page 559) that a 
system of private enterprise and competition is not a 
matter of nature and self-regulation. Such a system, like 
any other combination of human institutions, needs to be 
carefully planned and continually adjusted, and if pos- 
sible improved, to accomplish the objectives for which it 
is established. If individual enterprise and competition 
are to serve social ends, it is essential that knowledge of 
opportunities for buying and selling, and knowledge of 
the character of goods and services offered to buyers, be 
made available. Making such knowledge available is par- 
ticularly important in such an economic system as ours, 
in which specialized production is varied and varying, 
and in which scientific discoveries, changes of techniques, 
and changes in demand constantly shift the opportuni- 
ties for buyers and sellers. 

The most important example of NRA effort to facili- 
tate competition is found in the open-price plan of the 
type declared to be official policy in NRA Office Memor- 
andum 228? The open-price plan there set up was based 

®This memorandum was not issued until June 7, 1934 and only 49 
of the 422 open-price plans and 29 bid-filing systems embody its prin- 
ciples. 
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on the same general philosophy which underlies the or- 
ganized commodity exchange. The central principle was 
to set up a plan of price reporting which would ( i ) give 
the fullest publicity both to buyers and sellers of all 
price offers as they actually occur in business transactions, 
and (2) permit selling so promptly after offering as to 
retain in business men an active interest in promptly ad- 
justing their prices to accord with their views of changes 
in market conditions. 

It is important to distinguish clearly between these 
principles and those which found expression in a large 
number of the open-price plans earlier established by the 
NRA. Of the 422 open-price plans and 29 bid-filing sys- 
tems authorized in codes, 52 made no provision for dis- 
semination to members and 142 made no provision for 
dissemination to customers. As a result of these limita- 
tions, the full possibilities of creating an open market 
and facilitating effective price competition was not 
achieved by them. Further, as was shown in Chapter 
XXIII, 60 per cent of these codes interposed a “waiting 
period” between the time of a new price offer and the 
time when a sale might be made at that price . In all 
such cases the facilitation of competition which the open- 
price plan might otherwise achieve is partially subverted. 
A waiting period may operate to create some degree of 
price rigidity or to facilitate monopoly pricing. Further, 
if there is no dissemination of price data,, the full bene- 
ficial effects of this knowledge cannot be achieved. 

A better understanding of the open-price plan and 
the various elements in it which contribute to facilita- 
tion of competition may be had from an examination of 
the provisions for such a plan set out in Office Memor- 
andum 228 itself. These are shown below. In examining 
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this quotation the reader should be warned that each 
sentence of the article was carefully designed to play 
some part in a thought-out plan for facilitating compe- 
tition. An extended separate treatment will be necessary 
fully to interpret this open-price article. 

1. NRA policy favors properly drawn open-price provisions 
in codes where desired by the industry. The attached draft article 
reflects approved policy and should be substantially followed. 

2. The objective is to achieve fair competition, based on 
knowledge of competitive factors to the fullest extent possible 
without unduly curtailing private initiative or destroying incen- 
tives to any individual legitimately to extend his business, 

3. Where industries believe that some waiting period is 
essential in order to accomplish the objectives outlined, the mat- 
ter will be treated on its merits as in the case of any proposed 
departure from announced policy, 

‘‘article ; OPEN PRICE 

“Section i. Each member of the trade/industry shall file 
with a confidential and disinterested agent of the code authority 
or, if none, then with such an agent designated by the Admin- 
istrator, identified lists of all of his prices, discounts, rebates, al- 
lowances, and all other terms or conditions of sale, hereinafter 
in this article referred to as ‘price terms,’ which lists shall com- 
pletely and accurately conform to and represent the individual 
pricing practices of said member. Such lists shall contain the price 
terms for all such standard products of the industry as are sold 
or offered for sale by said member and for such non-standard 
products of said member as shall be designated by the code 
authority. Said price terms shall in the first instance be filed 

within days after the date of approval of this provision. 

Price terms and revised price terms shall become effective imme- 
diately upon receipt thereof by said agent. Immediately upon 
receipt thereof, said agent shall by telegraph or other equally 
prompt means notify said member of the time of such receipt. 
Such lists and revisions, together with the effective time thereof, 
shall upon receipt be immediately and simultaneously distributed 
to all members .of the industry and to all of their customers who 
have applied therefor and have offered to defray the cost actually 
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incurred by the code authority in the preparation and distribution 
thereof and be available for inspection by any of their customers 
at the office of such agent. Said lists or revisions or any part 
thereof shall not be made available to any person until released to 
all members of the industry and their customers, as aforesaid; 
provided, that prices filed in the first instance shall not be re- 
leased until the expiration of the aforesaid day period after 

the approval of this code. The code authority shall maintain 
a permanent file of all price terms filed as herein provided, and 
shall not destroy any part of such records except upon written 
consent of the Administrator. Upon request the code authority 
shall furnish to the Administrator or any duly designated agent of 
the Administrator copies of any such lists or revisions of price 
terms. 

^^Section 2. When any member of the trade/industry has 
filed any revision, such member shall not file a higher price within 
forty-eight (48) hours. 

^^Section 3. No member of the trade/industry shall sell or 
offer to sell any products/ser vices of the trade/industry, for 
which price terms have been filed pursuant to the provisions of 
this article, except in accordance with such price terms. 

‘^Section 4. No member of the industry shall enter into any 
agreement, understanding, combination or conspiracy to fix or 
maintain price terms, nor cause or attempt to cause any mem- 
ber of the industry to change his price terms by the use of intimi- 
dation, coercion, or any other influence inconsistent with the 
maintenance of the free and open market which it is the purpose 
of this article to create.” 

Another major illustration of trade practice regulations 
tending to facilitate competition by making it more in- 
formed is found in certain provisions relating to account- 
ing. Accounting provisions designed to facilitate compe- 
tition are limited to those which provide for devising and 
making available methods of cost finding to members of 
the industry, but which prohibit the inclusion in such sys- 
tems of the requirement that any elements of cost be 
uniformly included. 
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This type of accounting provision may be well illus- 
trated by the cost-finding and accounting article which 
appeared in Office Memorandum 228:^ 

NR A will encourage proper cost-finding and accounting pro- 
visions in codes. When such provisions are incorporated they 
should substantially conform to the following; 

^^Section — , Cost Finding: The code authority shall cause to 
be formulated methods of cost finding and accounting capable 
of use by all members of the industry, and shall submit such 
methods to the Administrator for review. If approved by the 
Administrator, full information concerning such methods shall 
be made available to all members of the industry. Thereafter, 
each member of the industry shall utilize such methods to the 
extent found practicable. Nothing herein contained shall be 
construed to permit the code authority, any agent thereof, or 
any member of the industry to suggest uniform additions, per- 
centages or differentials or other uniform items of cost which 
are designed to bring about arbitrary uniformity of costs or 
prices.’’ 

In the case of such accounting provisionSj a sharp dis- 
tinction must again be made between types of provisions 
permitting the mere devising and dissemination of cost- 
finding plans and the much greater number which are 
designed to implement no-selling-below-individual-cost 
provisions and which specify the mandatory inclusion of 
certain elements of cost developed by the system. The 
latter type of provision, as we saw in Chapter XXIII, 
falls into the category of those which reallocate control 
over prices by shifting power from individual enterprisers 
to industrial groups or government. 

A third type of trade practice provisions which tends 
to facilitate effective competition includes those which 
have to do with the establishment of standards, the speci- 
fication of product classification, and the requirement 

^ There is some conflict with the theory of this article in other sections 
of the memorandum. 
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of informative labeling. All such provisions, if properly 
drawn and practicable of execution and administration, 
lead in the direction of making possible more accurate 
comparisons by buyers of the various opportunities pre- 
sented them in markets. Moreover, where grading and 
standardizing can be effectively applied, a basis is laid 
for a type of reporting on prices, stocks, and the like, 
which is otherwise impossible. To the extent that report- 
ing is made more specifically by classes and grades, the 
judgment of business men can be made on a more in- 
formed basis. Further, informative labeling improves 
the judgment of buyers, and looks toward a greater 
effectiveness of competition in achieving social purposes. 

An extensive program of grading, standardization, and 
informative labeling may help to break down brand 
monopolies to the extent that such breakdown is socially 
desirable. If brand identification is useful to consumers 
it will persist despite a government program of grading 
and labeling. However, if an impartial social agency can 
assist consumers in making buying judgments, such an 
agency should be organized to do so.® 

Approximately two-fifths of the codes contain provi- 
sions dealing in one way or another with standards of 
quality and/or performance.® But it is not to be con- 
cluded that in all these cases code provisions working 
toward the establishment of grades, product classifica- 
tion, and labeling are necessarily planned to facilitate, 
or do facilitate, competition and informed buying judg- 
ment. Complaint has been made that in some instances 
product classification and standardization have been used 

® The Consumers’ Advisory Board has within the NRA g-iven no little 
attention to this problem. It was made the subject of a special report pre- 
pared under the direction of Robert S. Lynd. 

® Based on a study by the Post-Code Analysis Unit of the Research and 
Planning Division of NRA. 
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to restrict the variety of products of an industry. To the 
extent that this has occurred it may be regarded as un- 
sound in the sense that producers were restrained from 
manufacturing products for which a definite consumer 
acceptance existed. The complaint would have been as 
much justified if the provision had prevented the pro- 
duction of an article for which it w'as believed a legitimate 
demand might be developed. Such checking of variety is 
particularly questionable in an economy in which new 
techniques and new products are constantly appearing, 
and at a time when the appearance of new products is of 
importance in stimulating production. Groups should, 
however, be encouraged to agree on such matters as 
simplification and standardization where reductions in 
cost are thereby promoted. Such agreements should not, 
however, be enforceable, and they should be made only 
under government supervision, designed to protect the 
public interest. Individuals should be left free to intro- 
duce any new varieties or designs for which they believe 
they can find a market. 

A further complaint against NRA regulations of 
grades and standards has come from industry. Certain 
groups have complained that they have had strong pres- 
sure brought upon them by NRA officials to adopt sys- 
tems of standards and grading which were ill considered 
in terms of the physical characteristics of the industry and 
the best interests of informed buyer judgment. No 
opinion as to the justice of this complaint is warranted 
without more knowledge of the facts than has been made 
available either by the NRA or the industries concerned. 

The problem* of standardizing, grading, and labeling 
is a difficult one at best. Technical and economic issues 
combine to suggest that great care and deliberation be 
taken in its handling. It would appear that only the 
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federal government can properly be entrusted with the 
issues of public policy involved. Whatever agency un- 
dertakes this task must move with caution to be certain 
that types of business activity which might be socially 
useful are not restricted. 

It is hardly necessary to repeat in conclusion that the 
work of the NRA in the direction of facilitating compe- 
tition has been comparatively slight and that such work 
as it did came comparatively late in the code-making 
process. Yet in the possibilities of facilitating competitive 
activity, of improving the economic system, there is great 
opportunity for constructive planning and invention. The 
NRA could go much further than it has in developing 
for industries the type of open-price systems which would 
accomplish the advantages of an open market. This could 
be made to go far toward eliminating discriminatory 
differentiations and assuring the consumers the lowest 
prices compatible with a wise allocation of resources to 
various uses. Perusal of the open-price article set out in 
this chapter would indicate the general outlines which 
such undertaking could follow. 

Since open-price plans of the type recommended were 
not in operation prior to the recommendation, the ulti- 
mate working out of such plans cannot be absolutely fore- 
cast. Careful observation of their effectiveness should, 
therefore, be made for a considerable period and the 
plans modified in accordance with the Imowledge such 
observation reveals. It must be remembered that where 
monopoly situations exist before an open-price system — 
even such a one as has been recommended — ^is adopted, 
it may be possible to subvert the purposes' of open pricing 
to facilitate the effectuation of monopoly. That is, if there 
are collusive agreements among members of an industry, 
an open-price plan may aid these agreements by making 
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it more easy to locate the members of the industry who 
sell at less than the agreed price. Furthermore, an open- 
price plan might even encourage the development of 
price agreements monopolistic in character where such 
agreements did not previously exist. The open-price 
plans suggested should be applied only to industries to 
which it is believed, after careful consideration, they are 
socially useful 5 and, once established, they should be 
kept under observation. 

An open-price system would be made even more 
effective in achieving its special purposes if it were sup- 
plemented by an extension in the field of market re- 
search. This should be particularly directed to an exami- 
nation of changing conditions of production and demand 
in individual industries and in individual market areas. 
The collection and analysis of this type of knowledge 
would promote a more informed judgment in the use 
of natural resources, plant equipment, and labor. 

Considerable opportunity for socially useful work by 
government exists also in the field of cost finding. There 
is much room for activity of a purely educational char- 
acter which, by improving knowledge of costs, may lead 
to more informed judgment by business men and, con- 
sequently, a wiser allocation of productive resources. 

An equally wide opportunity presents itself in the 
field of grading and informative labeling. "Within the 
NRA, as outside of it, discussions of grading, standardi- 
zation, and informative labeling have been carried on, on 
the one hand with an undue amount of self-interest and 
on the other with a not too great appreciation of the 
technical difficulties involved and the economic effects 
which might result. Self-interest may dictate the elimi- 
nation or proscription of certain classes of products which 
are found to be competitively annoying. The technical 
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task of grading, standardizing, and labeling involves 
questions of physical qualities, natural production limi- 
tations, and a comprehension of how to express difficult 
matters in ways which will be truly helpful to prospec- 
tive purchasers. 

To the extent that the NRA decides to extend its ac- 
tivities in this field it would be well advised to co-oper- 
ate, through a committee or otherwise, with the Bureau 
of Standards, the Department of Agriculture, and such 
other agencies as may be sufficiently detached from 
special interests.’’ The work of such a committee should 
be directed to furthering the development of such grad- 
ing, standardization, and informative labeling of pro- 
ducers’ and consumers’ goods as will accomplish the fol- 
lowing results: 

1. Give prospective purchasers as accurate a descrip- 
tion as is practicable of the significant qualities of given 
commodities. 

2. Provide prospective purchasers with as much in- 
formation as possible for making comparisons between 
alternative commodities. 

3. Leave ingenuity in providing new products a free 
hand. 

4. Make it possible to offer any product on the mar- 
ket, unless it is believed to be harmful to its user. 

^ The dangers of approving standards solely on the recommendation 
of the industry concerned are apparent. 



CHAPTER XXVII 

REGULATION OF INDIRECT PRICING 

The subject matter of this chapter reflects a penetra- 
tion into another area of the largely uncharted realm of 
trade practices for the purpose of examining, analyzing, 
and classifying NRA regulation of these practices. In 
addition to all of those regulations discussed in the four 
preceding chapters, the NRA established a large and 
varied list of rules. Examination of these regulations, an 
investigation of the purposes which lay behind many of 
them, and a detailed study of the effects of certain ones 
indicate that a large number of them may be classed as 
restrictions on indirect pricing. An understanding of these 
provisions and a comprehension of the purposes they are 
designed to accomplish, and of the economic effects which 
flow from them, require a brief presentation of the in- 
stitutional arrangements out of which grow the practices 
dealt with by these provisions. 

Among the most obvious developments in America 
since the Civil War has been the expansion of productiv- 
ity and total national income.’' This increase of produc- 
tivity has made it possible for a large part of the popu- 
lation, at least in good times, to enjoy something more 
than the bare necessities of life. In this area, beyond bare 
necessities, there has developed a great diversity of new 
products, thus offering consumers a wide range of choice. 

Consumers’ choices in the area of consumption beyond 
bare necessities are far more fluid and shiftable than when 
concerned with primary needs. This results partly from 
the biological facts involved and partly from the lesser 

^ Seriously checked, of course, since 1929. 

685 
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degree of control of tradition, custom, and habit in this 
realm. Attention is more easily attracted from one form 
of goods to another, and within particular types of goods 
changes of mode, model, and style make greater appeal. 

Within this realm of business activity, within this mar- 
ket area of relatively fluid and flexible purchases, demand 
for any single manufacturer’s product is likely to be more 
unstable than in the realm of basic materials or necessi- 
ties of life. In this area the presentation of an intriguing 
model or of an attractive alternative may seriously affect 
a competitor’s market position. Producers in this area 
are therefore particularly hard pressed to find ways of 
protecting their market position against others who are 
competing for a place. 

The stabilization or maintenance of market position 
in the production of goods above the level of basic neces- 
sities is in no way better accomplished for an individual 
producer than by the creation of some physical differen- 
tiation or brand which enables him, through advertising 
and other means of publicity, to draw consumers’ atten- 
tion to his particular product.^ If successful in this 
process, he is able to build up for himself some degree 
of monopoly. It is a monopoly of attention and interest 
and acceptance for his product as distinguished from 
other products even though they may be physically very 
similar. 

To the extent that any seller can secure for himself 
some degree of monopoly, he is desirous of utilizing a 

^ Branding' is an extremely important device for distinguishing one ar- 
ticle from another of its kind. With a brand upon it, an article may be 
called to the attention of possible purchasers as though it were distinctly 
different from all competing products. Packaging, partly because it gives 
a distinctive appearance and partly because it lends itself readily to trade 
and other identifying marks, greatly increases the number of products to 
which brands may practicably be applied. 
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price policy which is always associated with monopoly. 
That policy is, to sell at a price which will give the 
greatest net return. The manufacturer of a differentiated 
branded product, once he has determined upon what he 
believes to be that price, sees certain advantages in estab- 
lishing it as his so-called “standard price.” First among 
the advantages he hopes to gain is a greater degree of 
price stability after his statement of a standard price. 
This stability, he feels, will aid him in securing the great- 
est net return. Second, since it is highly important in 
advertising to the consumer to announce the price, it is 
necessary that, at least within broad market areas, the 
price announced to the consumer shall be uniform. The 
standard price can be announced as the uniform price. 
Third, to the extent that the product in question is sold 
over a wide area and through various channels of dis- 
tribution there is great convenience in a “price structure^^ 
that is, a system of differentials between the prices for 
consumers, retailers, wholesalers, and other distribu- 
tors. This may be conveniently expressed as a hierarchy 
of discounts from consumers’ price or some other state- 
ment of standard price. 

A standard price and a standard-price structure are 
believed to assure manufacturers who sell through dis- 
tributors a stable outlet for their goods by protecting 
these channels of distribution against the forces of compe- 
tition. A fixed final price to the consumer assures at least 
a nominal profit to the retailer buying a product at a dis- 
count which covers his distribution costs plus a profit. 
His position is fortified by the fact that no other retailer 
can sell at a lower price than he. A hierarchy of fixed 
discounts — the price structure — for the series of distribu- 
tors involved in selling a product is believed to be ad- 
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vantageous in that each such distributor is guaranteed a 
profit in the same sense that one is guaranteed to the re- 
tailer. That is, this hierarchy sets up a margin, presum- 
ably adequate to cover costs and allow a profit, between 
the purchase price and sale price for each class of dis- 
tributor. Each is thus protected if all adhere to the price 
at which they are supposed to sell. If each distributor who 
handles the product adheres to the price established for 
him by the price structure, the whole structure is made 
secure.® 

The utilization of standard price and a relatively defi- 
nite price structure for a series of distributors is not neces- 
sarily limited to articles being sold under special brands. 
It is, however, more administratively useful under these 
circumstances and more extensively used in connection 
therewith. 

In spite of its prevalence, the use of brands as a 
means of achieving monopoly and utilizing effectively a 
monopoly price is comparatively limited. Obviously since 
the maker of a trade-marked advertised product deter- 
mines its output he controls the supply and can, there- 
fore, if he wishes, refuse to sell at less than the standard 
price which he has set. But the degree of monopoly which 
can be so attained is limited by the possibility of substi- 
tution, and the ease with which new competition can de- 
velop. Minor differences and brands do not make one 

® Standard prices may be maintained for many years without nominal 
change. It is actually advertised of certain products that they have been 
sold for years, and even decades, without a change in price. Adherence to 
the standard price, at least nominal adherence, becomes a fetish amount- 
ing almost to a religion with some sellers. The notion that such a price 
has something in it of eternal righteousness spreads beyond the sellers or 
even the distributors concerned, and at times becomes a belief of those 
concerned with public issues of price policy. To sell below a standard 
price is to “cut prices.^^ A price cutter is frhna facie of evil repute. He 
may on the basis of this fact alone be regarded by some as “destructive,” 
anti-social, and properly subject to penalty. 
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article sufficiently more attractive than another to a large 
majority of those consuming it to prevent their ready 
substitution of a similar article if the price difference is 
very great. As costs go down, or as manufacturers of 
similar products, possibly also branded and advertised, 
see in the comparatively wide margin which a brand 
manufacturer has set for himself an opportunity for gain, 
it is often found wise to reduce standard price.'* The 
ability of the buyer to substitute other products for par- 
ticular differentiated and branded products makes it 
necessary for sellers of such products to find means of 
giving a much greater degree of flexibility to prices than 
is embodied in standard prices and price structures. 

The simple and direct way of accomplishing flexibility 
of standard prices in a price structure might seem to be a 
reduction in these prices themselves. But such action at 
once reduces the standard price which the seller has fixed 
upon as the price which represents the degree of monopo- 
ly which he believes he can in the long run maintain. If 
he believes that the changes in the situation are such that 
his standard price must remain permanently reduced, 
an actual change in price will perhaps be made. But this 
is not typically his assumption. It is, therefore, desirable 
to retain nominally the original standard price. A tem- 
porary reduction in monetary terms might then seem to 
be in order, but it is very generally believed that a tem- 
porary reduction in monetary terms is difficult to revise 
upward to the old standard price. 

In an effort to maintain a nominal standard price and 
effect a price flexibility which will retain their market 
position, sellers have devised a wide and varied series 

Producers of branded and widely advertised food products have 
found, for example, that the private brands of wholesalers and chain 
stores have begun, in such circunastances, to absorb the market formerly 
held by them. 
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of devices for rendering somewhat flexible their semi- 
monopoly prices, without making a change in the nomi- 
nal price.® The use of these devices we have termed “in- 
direct pricing.” In the proscription and regulation of 
these devices the NRA has gone far. To the practices 
involved, the regulations made, and the effects of this 
regulation we now turn. 

Study of the numerous devices used to make indirect 
price concessions leads to the conclusion that they are 
chiefly of two kinds. One consists of plans by means of 
which two or more goods or services are combined in a 
single transaction. The other consists of making supple- 
jnentary transactions. A simple example of the first oc- 
curs when an article having a standard price is combined 
in sale with some other good or service, also perhaps 
having a standard price, and sold at a combination price 
which is lower than the sum of the prices ordinarily 
charged for the two separately. It is oWious such com- 
bination sale may be utilized to accomplish an actual re- 
duction in the standard price of an article without any 
announcement that such a change has been made. A 
simple example of supplementary transactions as a means 
of indirect pricing is the case where a seller, as a corollary 
to some other major transaction or transactions, leases 
property from a customer, or to a customer, at rates which 
are presumably more attractive than would have been the 
case if the first transaction had not been consummated. 
It will be obvious that this device may be used to ac- 
complish in effect a reduction in the price of the product 
involved in the first transaction. 

* The general statements here concerning standard price structures and 
efforts to avoid them follovr somewhat closely those appearing in Leverett 
S. Lyon, The Economics of Free Deals ^ pp. 44-48, and, by the same au- 
thor, Advertising Allowances^ Chap. V. Each of these publications deals 
in some detail with a particular method of indirect pricing. 
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The NRA has applied four types of regulation to com- 
binations of sales in a single transaction. One has been 
to outlaw the use of combination sales. One such provi- 
sion, appearing in the counter type ice-cream freezer 
code (Art. VII, Rule 12), reads as follows: 

No member of the industry shall combine any quotation for 
any product of this industry with any quotation for any other 
material, product, labor, or service, for the purpose and with the 
intent of concealing the true selling price of the products of this 
industry. 

A second type outlaws the use of certain combinations 
of goods or services which have heretofore been used. 
An illustration of this form of regulation is the prohibi- 
tion of the use of premiums. For instance, the paint, var- 
nish and lacquer manufacturing code (Art. XX [a]) 
prohibits “premiums (gifts of unrelated merchandise) 
such as blankets, articles of furniture, etc.” 

A third type of regulation, while permitting the sale 
of combinations of goods or goods and services, restricts 
the conditions under which such sales may be made. One 
illustration of such a restriction, taken from the petrole- 
um code (Art. V, Rule 22), provides that: 

Refiners, distributors, jobbers, wholesalers, or retailers shall 
not render any burner service in connection with the sale of 
heating oils and fuel oils unless a fair and reasonable charge is 
made for such service, which in no event shall be less than $i 0.00 
per year and an additional charge made for the replacement 
of any parts at not less than their reasonable cost. . . . 

Specifications in detail of permissable credit terms also 
illustrate this type of regulation. The gasoline pump 
manufacturing code (Art. VI, Sec. 4-a), for example, 
provides that credit terms shall be: 

Thirty days net; not in excess of 2 per cent for cash in ten 
days from date of invoice ; or 90 days, provided that not less 
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than 25 per cent of the purchase price accompanies order and 
the remainder is payable in three equal monthly payments there- 
after, or six months, provided that not less than 20 per cent 
of the purchase price accompanies the order and the remainder 
divided into six equal monthly installments, with a carrying 
charge of 5 per cent of the unpaid portion; or twelve months, 
provided that not less than 20 per cent of the purchase price 
accompanies the order and the remainder divided into twelve 
equal monthly installments, with a carrying charge of 7 per 
cent of the unpaid portion. No terms longer than twelve months 
shall be allowed. Allowance for unearned carrying charges when 
installment accounts are paid before maturity may be made. 

Another interesting form of this sort of regulation 
appeared in the cleaning and dyeing code (Art. VII 
[8-e] )j which, declaring as unfair competition the use of 
coupon books, discount coupons, or premiums except 
under specified circumstances, permitted:® 

. . . the use of premiums or of certificates in connection with 
the sale of cleaning or dyeing services which provide to the buyer 
money, goods, or services having a resale value not in excess of 
five per cent (5%) of the minimum price of such cleaning and 
dyeing services, the amount of such resale value to be added to 
such price established pursuant to Section 3(h) of Article VI. 

A modification of this type of control is found in those 
provisions which, as is the case in the cement code (Art. 
X, [4-i] restrict the ^^giving or oflFering to give premi- 
ums ... or gifts of any . . . commodity of substantial 
value to purchasers.” 

The fourth type of ruling is to require that separate 
and identifiable charges be made for each good and serv- 
ice which may have customarily appeared as part of a 
combination transaction. One such regulation, found in 
the watch case manufacturing code (Art. VII, Sec. 6), 
declares that it shall be an unfair method of competition: 

'This provision was suspended by Executive Order of May 26, 1934- 
and Administrative Order No. X-37. 
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To make and supply exclusive models without including in 
the invoice as a separate item, the cost of any dies and tools 
especially made for the production. 

Two types of regulation have been applied to supple- 
mentary transactions. A first type has consisted of outlaw- 
ing completely the transaction regarded as supplemen- 
tary. The petroleum code (Art. V, Rule 13) provides 
an illustrative rule: 

Refiners, distributors, jobbers, or wholesalers, shall not loan 
money to retailers or others engaged in the sale of petroleum 
products, or to consumers, for any purpose whatsoever and shall 
not extend any credit to any retailer or to any one engaged in 
selling petroleum products to consumers except for merchandise 
sold for resale. Refiners, distributors, jobbers, or wholesalers 
shall not pay for or reimburse to any I'etailer or consumer, either 
directly or indirectly any property tax, privilege tax, license fee 
or tax, inspection fee or tax, chain-store tax, or any other charge, 
tax, or impost levied or assessed by any taxing authority upon any 
retailer or consumer in connection with the operation of any 
place or facility for the sale of petroleum products, nor advance 
money for the same. 

A second type of regulation of supplementary transac- 
tions, while permitting them, limits the conditions under 
which they may be made. For example, the beverage dis- 
pensing equipment code (Art. VII, Rule 17) reads: 

No member of the industry shall discount contracts covering 
sales made by his distributors without his making proper charge 
for this service in accordance with the practice of financing or 
discount companies rendering a similar service. 

It is impossible to determine from the code provisions 
in some instances of regulation of indirect pricing 
whether the indirect pricing to which the rule applies 
has been accomplished by some form of combination sale 
or by a supplementary transaction. 

It will be worth while to list a number of code provi- 
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sions which regulate indirect pricing, classifying these on 
the basis of (i) whether they outlaw or restrict, and ( 2 ) 
whether they require that separate and identifiable 
charges be made. In the first category may be placed code 
regulations which outlaw or severely restrict the use of: 

Credit terms other than those specified in the codes. 

The quoting of lump-sum or combination prices. 

The granting of claims for adjustment other than those specified 
in the codes. 

Extending or exceeding contracts. 

Pre-dating or post-dating of contracts. 

The splitting of fees between various classes of customers. 

Gifts of equipment. 

Paying license fees for a customer. 

Making loans to customers. 

Selling on a basis of split shipments, but allowing transportation 
charges and quantity terms on a basis of larger shipments. 
Free deals. 

Advertising allowances. 

Premiums. 

Giving of allowances on trade-ins at greater than certain specified 
amounts. 

Giving of samples. 

The making of retroactive settlements. 

Leasing of properties from customers or to customers. 
Reconditioning of goods after sale has been made. 

Installation of goods sold, except under conditions specified in 
the codes. 

Undertaking a bonus or a penalty, except under conditions speci- 
fied in the code. 

Replacement of materials under other than the conditions speci- 
fied in the code. 

Making allowances for shortages or defective merchandise under 
conditions other than those specified in the codes. 

Granting sales help to customers. 

Guaranteeing accounts or turnover. 

Making of guarantees regarding performance in other than 
the terms specified in the code. 
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In the second category there are code provisions which 
require that separate charges be made for d 

Making estimates. Providing special services. 

Making appraisals. Packages and containers. 

Making dies. Advertising services bought 

Furnishing display cases. (advertising allowances). 

Pi'oviding drawings. 

ECONOMIC EFFECTS OF REGULATION OF INDIRECT 
PRICING 

The economic effects of the regulation of indirect 
pricing are varied, and extremely difficult to identify and 
evaluate. One important effect of such regulation is to 
further and support provisions of codes which more 
directly allocate to business groups a new degree of con- 
trol over prices. For example, as we have seen in Chapter 
XXIII, there are numerous provisions which give groups 
a new authority to determine a minimum price below 
which goods may not be sold. Such a minimum, however, 
will be ineffective if, though adhered to in nominal 
terms, it is actually evaded by indirect pricing. Specif- 
ically, a member of the industry may adhere to the nom- 
inal minimum in dollars j but by the use of free deals, the 
furnishing of service, or the payment of an unusual price 
for a service rendered by the buyer, he may make the 
“effective” price well below the minimum. To make 
established minimum prices operate as the actual mini- 
mum, attempt is often made to block every form of in- 
direct pricing which it is believed may be called Into use to 
evade them. By thus blocking the channels through which 
an established minimum price might be avoided, such pro- 
visions supplement and support those provisions which re- 

^The regulations listed under this and the preceding category are 
intended to be illustrative, not all inclusive. 



696 NATIONAL RECOVERY ADMINISTRATION 

allocate control over the determination of prices away 
from individuals and toward groups. In the same way, 
regulation of indirect pricing may be utilized to supple- 
ment cost protection or emergency price fixing. 

Moreover, this type of regulation may in itself con- 
stitute an allocation of power over prices away from 
individuals and toward groups. They may be used in 
industries where there are no provisions for minimum 
prices but where there is in the sale of many products a 
degree of semi-monopoly coming from the use of brands 
and advertising. In such instances, as we have seen, indi- 
vidual members of an industry utilize many of the de- 
vices here being discussed as a means of lending to their 
prices a considerable degree of flexibility. To the extent 
that the use of these devices is prohibited, or restricted, 
or required to be accompanied by a charge, the individual 
is hampered in the flexibility which he might otherwise 
have and the rigidity in his prices and the price structure 
of the industry is furthered. If must be recognized, how- 
ever, that in so far as these proscriptions are made effec- 
tive there will be a tendency toward relief through the 
invention of still other devices and probably by direct 
changes in monetary price. It may be expected, however, 
that some rigidity has been added, at least for a time. 

The economic and industrial repercussions of such 
new rigidities may be very great. While each member of 
the industry will temporarily at least feel himself pro- 
tected against the competition of immediate competitors, 
the whole industry may have placed itself in a position 
where substitute goods will to a greater or lesser degree 
invade its market position. In general economic terms 
this will mean a less satisfactory apportionment of re- 
sources to market demands than would have been the 
case if prices had been left free. In terms of the industry 
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it may be that the trade group which has bound itself by 
rigid price restrictions has invited some considerable sub- 
traction from industry volume in the process. 

Regulations of indirect pricing may reallocate power 
over the determination of the forms of specialization in 
business activity. The economic significance of specializa- 
tion and the way in which its particular forms are deter- 
mined under competition are discussed in Chapter XXV. 
If it happens that some combination of goods and ser- 
vices constituting a single price offer is an important com- 
petitive device for some producer or distributor, proscrip- 
tions against that combination may modify his activities 
or eliminate him. If department stores, for example, were 
prohibited from offering credit, delivery, adjustment 
bureaus, rest rooms, parking, and other forms of service 
with their sales of goods, the combination of specialized 
activities in which they engage would be modified, and 
the success of department store operations might be seri- 
ously hampered. These combinations have not been 
denied to those department stores that care to give them; 
but, as a glance at the lists on pages 570-73 will show, 
discounts and credit terms other than certain specified 
ones have been prohibited or restricted for other indus- 
tries, as have the granting of certain claims for adjust- 
ment, the giving of premiums, and the combining with 
articles of sale other goods and services which some indi- 
vidual might feel made up the combination of specialized 
activities most advantageous for him to perform. To the 
extent that this has occurred, group control has been sub- 
stituted for individual freedom and decision in deter- 
mining what is desirable specialized business activity. 
The economic importance of such a shift has been pointed 
out in Chapter XXV. 

Regulation of indirect pricing may achieve socially 
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desirable ends. This is true when such regulations are 
used to reduce secrecy and confusion in pricing. Indirect 
pricing lends itself to secrecy whenever it is in the form 
of a transaction which competitors or buyers do not ordi- 
narily think of as associated with the sale of the com- 
modity in question. Such is the case, for instance, where 
a seller in connection with a sale of a product gives a 
buyer an especially attractive price on warehouse or 
office space when such space is not usually a part of such 
sale. The case is the same when the seller under similar 
circumstances pays a buyer an especially favorable price 
for services rendered to him. 

Other forms of indirect pricing bring about confusion as 
to actual prices. This occurs when some transaction, even 
though known to have relationship to the sale of a 
product, is so conducted that there is no way of telling 
accurately the separate price involved. In the case of an 
advertising allowance, for instance, the vendor sells a 
product for a certain price to a buyer. He “allows” a cer- 
tain modification in that price because of a service, in the 
form of advertising, which the vendee agrees to perform 
for him. The combining of the two, in view of the fact 
that no recognized price for the advertising service ob- 
tains, makes it impossible to determine what is the actual 
price charged for the goods and the services respectively. 
A similar situation exists whenever the prices of articles 
sold in combination are not ordinarily available sepa- 
rately. Obviously, no confusion occurs if the articles sold 
in combination have recognized market prices, with which 
the combination price can be compared. 

What forms of regulation of indirect pricing can ac- 
complish socially desirable ends? The problem is how to 
lessen the secrecy and confusion which may flow from 
indirect pricing, without diminishing the flexibility 
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which such pricing gives to standard prices and the 
specialization of business activity. In view of the subtle 
character of indirect pricing practices and the fact that 
they may have different forms in different industries, it 
is of primary importance that careful study of their 
meaning and use in particular industries be made before 
regulations concerning them are established. It is possible 
in this field to do constructive and inventive work. 

Speaking in general terms, it would seem wise to move 
in the direction of making available, so far as possible, 
knowledge of the various types of offers and the meaning 
of these offers, rather than in the direction of restricting 
their variety. Developing techniques in production, trans- 
portation, financing, communication, and in every other 
economic field increases the number of goods and serv- 
ices which it may be desirable to offer consumers in some 
combination. Further developments shift the forms of 
desirable combinations. To check such combinations in- 
discriminately is to check economic advance. Moreover, 
the utilization of sales of goods and services in varying 
combinations may be important in rendering prices more 
flexible than would otherwise be the case. Yet such com- 
binations, it would seem, should not be made devices for 
attaining secrecy or confusing buyers as to the values 
which are offered to them. 

Certain specific suggestions may be risked. These sug- 
gestions, based on the foregoing analysis, are designed to 
retain the desirable and eliminate the undesirable aspects 
of indirect pricing. 

I . Indirect pricing should not be dealt with by blanket 
prohibitions.® 

* In connection with this point and the one which follows the opinion 
of Justice Holmes in Commonwealth v. Emerson , 165 Mass, 148, is en- 
lightening. 
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2. In cases of combination sales or sales accompanied 
by a related transaction, all the goods and services in- 
volved in the combination sale or the supplementary 
transaction, together with monetary prices, should be 
given the publicity required in an open-price system.^ 

3. Separate charges, together with publicity for such 
charges, should be required (a) when independent prices 
are not otherwise available, as in the case where the sup- 
plementary transaction- takes the form of an allowance 
for window display (b) when the goods or services are 
not fungible, as in the case where the supplementary 
transaction consists of a lease on space in a specific 
building. 

All of these suggestions are made with a view to im- 
proving knowledge and preserving the flexibility of pric- 
ing, of production, of specialization, and of choice. These 
are essential to making the business system achieve the 
public interest and should be furthered in those areas of 
economic life that can be advantageously operated by 
individual enterprise and competition. 

ADVERTISING ALLOWANCES; AN ILLUSTRATION 

The foregoing discussion may be elaborated by con- 
sidering a specific illustration of a method of controlling- 
one form of indirect pricing — advertising allowances. 
Manufacturers or other vendors selling goods to dis- 
tributors frequently desire to purchase an advertising or 
promotion service which their customers can render. It is 
common, for example, for them to ^^employ” their cus- 
tomers to distribute advertising material for them, to 

® Such as described in Exhibit A of NRA Office Memoramiimi 228 > 
See p. 677. 

An example of how this principle be applied to a g-iven form of 
indirect pricing is shown on p. 703. 



REGULATION OF INDIRECT PRICING 701 

carry advertisements of their goods in the local news- 
papers (manufacturers can thus frequently avail them- 
selves of special rates granted to the distributor as a 
“local” advertiser), or to mention their products in local 
radio broadcasts or to give their products special window- 
display. Such services of distributors have a great value 
to manufacturers and in buying them a -widespread cus- 
tom has developed of “allowing” a certain reduction 
from what would otherwise be the price of the article 
sold to the distributor. This practice has become known as 
making an “advertising allowance.” 

It will be clear that the giving of an advertising allow- 
ance is an illustration of a supplementary transaction such 
as was discussed in the preceding section. The particular 
trade practice problem which arises from advertising 
allowances grows from the fact that it is difficult, if not 
impossible, to distinguish between a price reduction which 
represents a payment for a service and a price reduction 
which represents only an additional concession on price. 
While at times advertising allowances have truly been 
payments for definite services, vendors have on occasions 
deliberately given price concessions under the guise of 
advertising allowances. 

Reference to the table on page 572 will show that out 
of the first 500 approved codes some 1 6 per cent include 
some regulation of the use of advei-tising allowances. In 
some of these cases the giving of such allowances in any 
form was declared an unfair practice. Such proscriptions, 
however, do not change the basic fact that sellers must 
price their goods to buyers and that certain buyers have 
promotion services which they are desirous of selling and 
for which those who sell to them are willing to pay. The 
satisfactory remedy for the advertising allowance prob- 
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lem must lie in removing the secrecy, suspicion, confu- 
sion, and misrepresentation which may be connected 
with it. In other words, it should be subjected to the type 
of suggestions made in points (2) and (3) on page 700. 
More specifically, the remedy for the trade practice 
problems which relate to advertising allowances lies in: 

1. Clearly separating and thus establishing the dis- 
tinct identities of the two activities which are involved in 
giving advertising allowances. 

2. Causing that part of the advertising allowance 
which is actually a price reduction to appear in prices — 
reported prices if the trade or industry has an open-price 
plan. 

3. Causing that part of the advertising allowance 
which is actually a payment for advertising or promotion 
service to appear as such, with definite description of the 
service for which it is given and with such publicity as is 
necessary to create in effect a competitive market for the 
service. 

These principles as a basis for dealing with advertis- 
ing allowances found official expression in NRA Ofice 
Memorandum 326^^ which declared “that an industry 
desiring to regulate advertising allowances should not be 
permitted ts do so by general prohibitions, by restrictions 
on the basis of products or types of distributors, . . 
or otherwise than in accordance with the principles which 
were embodied in a suggested provision. This provision 
appears as Exhibit A in the memorandum. It was as 
follows: 

Section No member of the trade/industry shall desig- 

nate as an “advertising allowance,” a “promotion allowance,” 
or by a similar term, any price reduction, discount, bonus, re- 

“Jan. 5, 1935. This memorandum was a duplication with only 
slight verbal changes of Policy Recommendation lo. (For discussion of 
this recommendation see p. 730. 
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bate, concession, or other form of allowance, or any considera- 
tion for advertising or promotion services, offered or given by 
him to any customer. 

No member of the trade/industry shall offer or give any 
consideration merely for ‘^pushing,” ^^advertising,’’ or other- 
wise than for definite and specific advertising or promotion 
services. Such consideration shall be given only pursuant to a 
separate written contract therefor, which contract shall spe- 
cifically and completely set forth the advertising or promotion 
services (in such manner that their specific character may be 
understood by other members of the trade/industry and their 
customers) to be performed by the recipient of said considera- 
tion, the precise consideration to be paid or given therefor by 
said member, the method of determining performances, and all 
other terms and conditions relating thereto. 


The following are examples of provisions for publicity which 
may be found workable and desirable by particular industries: 

Example i. Immediately upon the making of any such con- 
tract for advertising or promotion services by any member of 
the trade/industry, a true copy thereof shall be filed by said 
member with a confidential and disinterested agent of the code 
authority (as provided for in this code), or, if none, then with 
such an agent to be designated by the National Industrial Re- 
covery Board. Said agent shall maintain all copies of such 
contracts on file until six (6) months after the termination 
thereof, and shall make the same available at his office for 
inspection at all reasonable times by all members of the trade/ 
industry, and all of their customers and shall distribute a true 
copy of any such contract to any member of the industry or any 
customer who applies therefor and offers to pay the cost actually 
incurred by the code authority in the actual preparation and 
distribution thereof; provided, that no such inspection or copy 
shall be permitted or made available to any person until permitted 
or made available to all members of the industry and their cus- 
tomers, as aforesaid. Upon request, said agent shall furnish to 
the National Industrial Recovery Board, or any duly desig- 
nated agent of said Board, copies of any such contract. 

Example 2 . Immediately upon the making of any such con- 
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tract for advertising or promotion services by any member of the 
trade/industry, a true copy thereof shall be filed with a con- 
fidential and disinterested agent of the code authority (as pro- 
vided for in this code), or, if none, then with such an agent 
to be designated by the National Industrial Recovery Board. Said 
agent shall thereupon proceed to have copies of such contract 
published in a journal or journals or other appropriate medium 
of general circulation among members of the trade/industry. 



CHAPTER XXVIII 

THE DEVELOPMENT OF CRITICISM 

The trade practice provisions of no code were written 
with perfect unanimity in any industry. “Representation” 
required by the law and as interpreted by the NRA never 
brought a complete consensus of viewpoint as to what the 
“industry” believed it desirable to do in its own regu- 
lation. Nor was the code-making process, with its utiliza- 
tion of pressure groups and its tendency for compromise 
decisions, a method which could produce trade practice 
provisions without disagreements within the NRA itself. 
These varying points of view and criticisms of the pro- 
visions of codes found expression in the preliminary 
hearings on codes and to some extent after they had been 
completed. So too, there was from the beginning at least 
a still small voice of criticism from outside. 

Speaking in the large, however, relatively little crit- 
icism of the trade practice provisions of codes developed 
throughout the summer and early autumn of 1 933 j what 
criticism existed was submerged by the vast campaign of 
propaganda and ballyhooing coincident to the code- 
making process in general, and to the Blue Eagle cam- 
paign in particular. 

As codes grew in number, however, they underwent 
the critical inspection of many persons who became dis- 
turbed by the character of their contents. The decline in 
business activity during the latter part of the year created 
circumstances favorable to the release of critical com- 
ment. There developed, therefore, a crescendo of crit- 
icism which came to a .climax with the gathering of 
Congress in January 1934. An important part of this 
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criticism was concerned with the character of the trade 
practice provisions of codes, and in particular of those 
parts which most directly affect prices. To understand 
the later direction of NRA policy, a brief summation of 
this criticism is necessary. 

As was pointed out in Chapter XXI there existed 
within the NRA itself, notably in the Research and Plan- 
ning Division and the Consumers’ Advisory Board, cer- 
tain opposition to the collective control of prices and pro- 
duction in codes. 

The Consumers’ Advisory Board managed to get some 
publicity for its views. Besides fighting price-raising de- 
vices in codes, it engaged in two primary lines of investi- 
gation: first of price movements, and second, of the oper- 
ation in practice of price-control devices. With respect 
to the first, it reiterated the idea that price developments 
were such as to negative the official theory of increased 
consumer purchasing power. With respect to the second, 
it contended that code provisions were serving as a cloak 
to a large amount of extra-legal price collusion. It was 
instrumental through these activities in bringing about 
the public hearings which were held in January 1934. 

At these hearings much attention was given to open- 
price reporting systems. The evidence most widely pub- 
licized was that given by public and institutional purchas- 
ing agents. Though relatively scanty and inconclusive, 
this evidence indicated that under open-price systems 
there had developed a considerable degree of uniformity 
of price quotations and certain abuses connected there- 
with. It was developed that nowhere within the NRA 
had the potentialities of open pricing been carefully 
studied and that a complete lack of consensus existed 
concerning the character of its market effects. 

The impression which these hearings made upon cer- 
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tain observers may be indicated by the interpretation of 
them given by Senator Nye, He declared: 

... I regard the disclosures of this hearing, available in over 
1,000 pages of testimony, nothing short of startling. In these 
pages of hearings is revealed: 

First. Domination of small enterprises by the larger. 

Second. Fixing of prices by the trade associations. 

Third. Intimidation of hesitant members of the association. 

Fourth. Fear of the small producers incurring the ill-will of 
the large. 

Fifth. Rapid rise of prices to the consumer, in many instances 
to a higher figure than those of 1929.^ 

Somewhat later, on February 19, the Consumers’ Ad- 
visory Board secured wide publicity for its report, Sug- 
gestions for Code Revisiony in which it called for critica] 
re-examination of provisions — 

. . , relating to open-price systems, cost provisions and cost- 
accounting systems, restriction of output by allocation or by limi- 
tation upon machine hours or plant operation, or upon the in- 
stallation of new machinery, systems for artificially determining 
freight charges aiid market areas, arrangements to establish fixed 
price differentials for different classifications of customers, resale 
price maintenance and specific code authorization of price fixing. 

This report was supported by analyses of prices and ad- 
ministrative abuses in various industries, and implied a 
belief that monopolistic practices were extensively 
springing up either as part of code administration or 
extra-legally in connection with it. These public activities 
of the Consumers’ Advisory Board had a certain timeli- 
ness, coinciding with, and in some degree abetting, the 
bombardment of the NRA which began in the Senate in 
January. 

^ Cong, Record, daily ed., Jan. 18, 1934, Vol. 78, pp. 870-71. This 
issue contains an extensive summary of Senator Nye’s views of these price 
hearings. 
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Throughout the autumn various senators, and in par- 
ticular Senators Borah, Nye, and Glass, had engaged in 
intermittent criticism of the NRA. Their fundamental 
position was that of supporting the traditional American 
anti-trust policy. For example, in November Senator 
Borah was reported as saying: 

We are gathering the fruits in a large measure, of the mis- 
taken act in suspending the anti-trust laws last winter. It should 
not have been done. The people are paying for that mistake 
now. It was assumed the public could be protected through 
these codes but that assumption was based upon wrong premises 
and was made without a sufficient desire to restrain monop- 
olies.^ 

With the opening of Congress continuous attack was be- 
gun. In a discussion of proposals for consumer protection 
made to the Senate on January i8, 1934, all three of 
these senators criticized the NRA. Senator Borah said, 
in part: 

The able Senator from North Dakota has called attention to 
numerous instances in which monopolies, combines, and trusts 
have, either in what they claim is in accordance with the codes, 
or in defiance of the codes, put up prices to an exorbitant point, 
and driven small business out of the held. It is supposed upon 
the part of some that by revising these codes, and by a more par- 
ticular consideration of the effect of monopolies, the consumer 
and the small business man can be protected. I do not think so. 
I do not believe it is possible to protect them so long as we per- 
mit these combinations in restraint of trade, so long as we 
permit the great, combines to fix prices, and do those things the 
fruits of which we are gathering at the present time. On the 
other hand, it seems to me that if the anti-trust laws were re- 
stored, working in conjunction with the Industrial Recovery 
Act, we could establish fair competition, could protect labor, and, 
at the same time, could protect the consumer and the small 
business man.^ 

^ New York Timesy Nov. 6, 1933. 

“ Cojig. Record^ daily ed., Jan. i8, 1934, A^oL 78, p. 876. 
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And, in the course of the same discussion, Senator Nye 
declared: 

. . . Reluctantly I am forced to the conclusion that the power 
of monopoly has been greatly increased during the stay of NRA ; 
that invitation to monopoly in the United States is greater than 
ever before. In view of what amounts to suspension of the anti- 
trust laws, the small independent producers, the small business 
man generally, whether buyer from, competitor of, or seller to 
large monopolized industries, and the great mass of ultimate 
consumers, are seemingly without protection other than that 
given by the NRA. And the NRA is not giving this protection. 
On the contrary, it has strengthened, not weakened, the power 
of monopoly. Whether this is the decided policy of the adminis- 
tration is unimportant; it is the conclusion to be drawn from 
its actions.^ 

Thus it was charged that codes were being made a cloak 
for monopolistic practices and were being used by power- 
ful groups to penalize and suppress small competitors, 
“the little fellows.”^ As such a charge was most dan- 
gerous from a political point of view it was not to be 
treated lightly. 

*The same, p. 870, 

* Senators Borah, Nye, and Glass all put considerable emphasis upon 
the damage which they believed was being done the little fellow. Senator 
Glass fixed upon the danger of authoritative wage adjustments rather than 
price regulations as being injurious to small business. He said to the 
Senate: 

^Ut is the theory of those %vho administer the National Industrial Re- 
covery Act that the struggling industries to which I have referred should 
be driven out of business because of the fact that they cannot pay the 
wages provided in the codes for the more prosperous industries. In fact, 
I in person took to the administrative authority a letter from a canning 
factory in my state in which it was detailed that the factory’s business had 
been so poor in the previous year that they had lost $17,000, and that 
to comply with the code for that particular industry would simply drive 
them out of business altogether, and leave altogether idle the people whom 
they had been accustomed to employ. The response I got was that they 
were unfortunate, but they would have to go out of business in order to 
maintain the standard of wages prescribed by the code for that particular 
industry.” (The same, p. 880.) 
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Under the pressure of the early criticisms an NRA 
office order of January 25, 1934 put a stay upon open- 
price provisions in all codes not yet approved, pending 
further study of the question. In an interim report early 
in February, Division Administrator Whiteside, who 
had presided at the price hearings in January, outlined 
a plan for thorough study of open-price systems, and 
indicated the desirability of further study of provisions 
covering discounts, customer classification, and cost pro- 
tection.® In the following weeks a group of memoranda 
on open prices were prepared by the Consumers’ Ad- 
visory Board, the Research and Planning Division, the 
Legal Division, and the Industrial Advisory Board. 
Analysis of trade practice provisions had earlier been 
made by various divisions of NRA, but this was the first 
instance in which responsible administrative officials seri- 
ously called into question the character of code provi- 
sions, and set in motion the machinery for a careful 
analysis of the problems involved. In that sense, it con- 
stituted a change of procedure for policy determination. 

An outgrowth of the attack in Congress was the ap- 
pointment by the President on March 7 of the National 
Recovery Review Board, the so-called Darrow board. 
The negotiations preceding its appointment lasted six 
weeks and were widely publicized. Its three reports made 
in May and June of the same year, covering an examina- 
tion of some 34 codes,’ included a sweeping denunciation 
of NRA as an agency promoting monopolistic exploita- 
tion and causing oppression of small enterprises. This 
board was ill equipped, on the side of fact finding and 
procedure, for effective accumulation and analysis of evi- 

^ NRA Release No, Feb. 5, 1934. 

^National Recovery Review Board, Third Refort to the President of 
th^ United States^ p. 3. 
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dence. Nevertheless, its existence was of very great im- 
portance. Throughout the spring of 1934, it kept before 
the country, the President, and the NRA itself the idea 
that all was not well with the codes. It dramatized the 
need for internal re-examination of the results of code 
making. 

Coming in the midst of this period of public criticism, 
the “field-day” of public comment called by the Admin- 
istrator, February 27 to March 3, added its quota of 
criticism. In some degree, it developed repetition of the 
types of criticism already made. But it also exposed other 
lines which had been developing. A very important group 
participating in the critical attack was composed of the 
representatives of important retail merchandising organ- 
izations, who protested against the impact of manufac- 
turers’ codes upon distributors. Specific complaint was 
registered against the establishment in manufacturers’ 
codes of new forms of accounting methods; of the al- 
legedly unfair discrimination instituted by the “estab- 
lishment of arbitrary classifications of buyers, [and] 
price differentials”; against “direct measures to fix prices 
or to secure the material results of price fixing”; against 
“measures intended to limit or resulting in the limitation 
of production.”® 

Special complaints developed against price increases 
under codes. Senator Frazier pointed out how this ran 
counter to the “price parity” principle of the agricultural 
program.® A representative of the Assodation of Rail- 
road Executives indicated the effect in curtailing pur- 
chases of rail equipment. Muncipal bodies reported un- 
fortunate effects upon public works and other relief 

NRA hearing on administration and improvement o£ codes of fair 
practices and competition, Groiif II, Trade Practices — Prices, Feb. 27, 
X934, Vol. I, p. II, 22, 23, 30. 

® The same, Mar. 2, 1934, Vol. 4, pp. 8:17-18. 
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activities/" There developed in concrete detail a view of 
the extensive dislocation of relationships which price in- 
creases under codes were causing, and a special protest 
against collusive action to raise prices. At the conference 
of code authority and code committee members the fol- 
lowing week, March 5 to 8, the criticism continued but 
with greater emphasis upon problems of organization and 
enforcement and the slowness of NRA procedure.^^ 

Meanwhile there existed throughout numerous fed- 
eral agencies serious misgivings over what the NRA was 
doing to the prices of industrial products.’'" Within the 
Agricultural Adjustment Administration there was a 
fear that NRA codes were raising prices and thus offset- 
ting the primary purpose of AAA, which was to increase 
the prices of what farmers sold relative to the prices of 
what they bought in order to achieve a certain statistical 
^‘price parity” based on pre-war price relationships. The 

For example, Mary E, O’Connor, director of purchase, Division of 
Standards and Purchase, State of New York, reported: . . Since last 
August only absolutely essential purchasing has been done by many 
states. I am submitting with this brief a list of requirements now on file 
in the Purchase Department at Albany, amounting to ten million dollars. 
This potential purchasing power is frozen and at least one-half of it will 
remain frozen indefinitely, so long as NRA codes are being used as a cloak 
to disguise illegal, unethical and unfair combinations in restraint of 
trade. . . The same, Feb. 28, 1934, Vol. 2, pp. 386-87. 

” Stacy May, representing the Consumers’ Advisory Board, objected to 
clauses forbidding sales below cost, both ‘‘because we believe that they 
cannot be administered in such a manner as to accomplish the ends for 
which they are urged,” and on the grounds that they ai*e “subject to 
abuses.” He urged also that rigidity of price should be avoided “in order 
to make stable operation possible.” (NRA hearing on conference of code 
authorities and trade association code committees, Group Conference No, 
//, Trade Practices — Prices, Mar. 7, 1934, Vol. 3, pp. 401-03.) A de- 
tailed report of these hearings held Mar. 5-8, 1934, may be found in the 
United States News, extra NRA ed., Mar. 16, 1934. 

It is not possible to document this intra-governmental criticism of 
NRA developments extensively, since it is not customary for one govern- 
ment department to deplore another publicly. 
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criticism from agricultural leaders in the autumn of 1933 
did not permit AAA officials to overlook this situation. 
Reflection of AAA criticism is found in statements of the 
Secretary of Agriculture. Referring to November 1933, 
he writes: “The NRA had increased the cost of the things 
the farmers purchase at the very time that their own 
products had gone down greatly in price. There was great 

indignation in many communities 

Within all departments of government with a primary 
interest in building construction similar misgivings were 
felt. This was particularly true of the Public Works Ad- 
ministration. Prior to the passage of the Recovery Act, 
Secretary of the Interior Ickes was reported as de- 
nouncing the cement industry as engaged in collusive 
raising of prices, in connection with the Boulder Dam 
project.^ Obviously, the amount of work which could be 
done with given funds would be curtailed if this criticism 
were well founded. 

The same type of criticism was prevalent among other 
government officials who thought of the recovery prob- 
lem as centering in the stimulation of the construction 
industries. The views expressed by Dr. Sprague shortly 
after his resignation from the Treasury, stressing the 
need for low construction costs, are representative of the 
views of these officials.^® When, during the early months 
of 1934, plans were shaping to stimulate private con- 

Henry A. Wallace, Ne^ Frontiers^ i934> P- 56. 

New York TimeSy May 6, 1933. 

For example, Professor Sprague said: “I suggest as an objective or 
as a slogan — one more room for every family in the United States below 
the income level of $2,000. This is by no means an impracticable objec- 
tive if building costs can be reduced. In addition, of course, lower costs 
would induce a large demand for labor and materials employed in mak- 
ing improvements in the homes of those enjoying larger incomes,” As 
reported in the Washington Evening Star, Pec. i, 1933. 
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struction (plans which eventuated in the Federal Hous- 
ing Administration) the question of how to bring down 
the costs of building became one of the commonplaces 
of discussion. 

Another intra-governmental type of criticism arose 
from persons closely associated with monetary policy. 
The attempt to raise prices by monetary means through 
devaluation of the dollar was commonly expected by its 
proponents to change relative price relationships by act- 
ing quickly and strongly on the sensitive prices which 
had fallen lowest. In particular, agricultural prices were 
expected to be relatively improved. To the extent that 
the NRA was raising non-agricultural prices it was work- 
ing at cross-purposes to this objective. 

A peculiarly anomalous relationship existed between 
the NRA and the Federal Trade Commission. On a 
number of points, such as resale price maintenance and 
basing-point systems, codes were incorporating types of 
business conduct which the Commission had been at- 
tempting to prevent. Further, its conceptions of what 
constituted the “monopolistic practices” which the act 
debarred did not always coincide with those of the NRA. 
The diflFerence of outlook was strikingly shown by the 
Commission’s report of March 19, 1934 on the steel 
industry, made pursuant to a Senate resolution of Feb- 
ruary 2. sponsored by Senator Borah. The Commission 
was blunt in its criticism of the basing-point system and 
the price-reporting system under the steel code. 

Official cognizance was taken of these disturbing de- 
velopments when on March 28 a Cabinet committee, 
consisting of the Secretaries of Labor, Agriculture, and 
Commerce, and the Attorney General, was appointed 
to make a study of price policies. As reported: “The 
study was decided upon because of the possibility that 
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sudden price rises, if due to the operation of open-price 
provisions in the codes, would tend to defeat the object 
of the recovery program to increase employment and 
purchasing power. This study has been partially com- 
pleted but no recommendations have come from the 
committee. 

New York Times, Mar. 29, 1934. 



CHAPTER XXIX 


POLICY AND DILEMMA 

Partly as a result of such varied criticisms as have 
been indicated in the preceding chapter, partly as a result 
of a slowly dawning realization within the NRA itself 
that extended action without policy can lead only to con- 
fusion, there was established within the NRA in March 
1934 a unit with definite responsibility for broad policy 
recommendations. In plan and by declaration this policy- 
forming group was first outlined as three policy boards. 
NRA Office Order No, 74 declared that ^ 4 n order to 
expedite and co-ordinate decisions of administrative 
policy (not only as to approved codes but as to codes in 
making and general policy questions as well)^’ three 
policy boards ^^are established. These boards will make 
recommendations to the Administrator and will advise 
division administrators on final decisions of policy on 
problems within their respective fields.’^ Of these, one 
was called Trade Practice Policy Board.^ Its duties were 
expressed in these words: ^Tn general, this Board will 
consider all problems involving the trade practice provi- 
sions of codes. This Board will pay particular attention 
to problems of price stabilization, buying and selling 
provisions, cost, consumer protection, etc.” 

The order establishing this Board set up as its per- 
sonnel, a chairman to be appointed by the Administrator 
and one representative each from the Labor, Industrial, 

^ The general subject of this office order was “Reorganization for Code 
Administration.” In addition to the creation of a Trade Practice Policy 
Board it outlined the duties of a number of functionaries and boards and 
set up correlatively to the Trade Practice Policy Board a Labor Policy 
Board and a Code Authority Policy Board. 
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and Consumers^ Advisory Boards and from the Legal 
and the Planning and Research Divisions. The duties of 
the chairman and the Board were further outlined in the 
following words applicable to the three policy boards: 

The chairman of each board will be personally responsible 
to the Administrator for the duties of this board and will take 
up with him any problem on which a prompt decision cannot be 
reached by the board. It is contemplated that there will be a 
great volume of work presented to these policy boards in the 
course of the present program of speedy completion of codes 
for industries not yet codified, review and change of existing 
codes and efficient and expeditious code administration. For 
this reason full-time assignments of personnel will be made to 
these boards. These boards will sit every day and will have a 
sufficient secretarial, clerical and technical staff to enable them 
to handle the volume of work coming to them and to render 
prompt decisions on all problems placed before them. If the 
volume of work does not immediately require the entire time 
of the board members this time should be employed in the study 
of existing problems from available information in their re- 
spective fields. 

NRA Office Order 76, also of March 26, 1934, deal- 
ing with the procedure to be followed in obtaining policy 
decisions governing code making, required all deputies 
whenever in doubt as to policy governing the inclusion 
or exclusion of code provisions or on any other question 
of policy arising during the process of codification to pre- 
sent the problem, after consultation with his advisers, to 
his division administrator. But if there was doubt in the 
mind of the division administrator, this order required 
him to present the case to the appropriate policy board. 
Whereupon, ^^the policy board will either immediately 
announce the policy governing the particular problem 
or will confer and establish the policy or will make a 
recommendation to the Administrator for an administra- 
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tive declaration of policy. In any event the board will 
act at once to close the question with the least possible 
delay.” 

It was required that decisions of policy boards as well 
as the rulings of division administrators should be, for 
purposes of co-ordination, submitted to the Review Divi- 
sion. The chief of the Review Division was authorized 
to propose changes in the interests of consistency and in 
case agreement could not be reached with the division 
administrator and the Policy Board the case was to be 
presented to the Administrator for his decision. “How- 
ever,” the order reads, “the final ruling of the division 
administrator or the decision of the Policy Board stands 
until disapproved by the Administrator.”^ 

Before a single policy board had been established 
Office Order 83 of April 9, 1934 was issued. This order 
declared that all such parts of Orders 74-79 as were in 
conflict with it were revoked. Inasmuch as practically all 
of those parts of Orders 74-79 which deal with the crea- 
tion of the policy boards were in conflict with the new 
order, the policy boards died in embryo. Office Order 83 
established, as a substitute for the policy boards, a single 
“assistant administrator for policy,” whose duties related 
to policies on labor, trade practices, and code administra- 
tion. His responsibilities relative to trade practice prob- 
lems were presented in words almost identical to those 
which, in Order 74, outlined the duties of the Policy 
Board on Trade Practices. The order provided that he 
should have in this respect “supervision over policies 
governing” problems involving “the trade practice pro- 
visions of codes and other questions regarding price sta- 
bilization, costs, consumer protection, etc.”® 

^ See NEA Office Order 76, Mar. 26, 1934. 

® Office Order 83, so far as one can infer from reading it, differs mark- 
edly in its approach from Office Order No. 74, which created the policy 



POLICY AND DILEMMA ' 719 

The work of originating policy recommendations was 
divided among three deputies, one of whom was the 
deputy on trade practices. The office of deputy adminis- 
trator for policy on trade practices was made in large 
part a duplication of what had been planned for the Trade 
Practice Policy Board. To the deputy was assigned, as an 
advisory committee on full time, a member of the Legal 
Division, a member of the Research and Planning Di- 
vision, and a representative of each of the three advisory 
boards.^ 


POLICY DEVELOPMENT 

The office of deputy administrator on trade practices 
laid down the principle that broad declarations of policy 
must precede action on specific issues. It was the deputy’s 
stated belief on accepting the responsibility for policy 
recommendations that the underlying assumptions of 
purpose must be clear. Policy on specific issues must, he 

boards. The latter declared that the policy boards were created as part of a 
movement to concentrate the efforts of the org-anization in problems of 
code administration and to promote more effective organization and meth- 
ods to that end. On the other hand Order 83 begins with the statement that 
the primary obligations of NRA have become so heavy that a single ad- 
ministrative head cannot pass on the variety of questions presented. As 
a result, the indicated Personal Staff and Administrative Staff (of which 
the assistant administrator for policy was one) was created. It is interest- 
ing also that this order, which outlined as the duties of the Assistant Ad- 
ministrator for Policy in connection with trade practice problems a series 
of tasks each of which was economic in character, should in another para- 
graph declare: ‘^The economic advisor, in addition to his duties as per- 
sonal advisor to the Administrator, will have supervision over all eco- 
nomic policies throughout the organization.” 

^ The committee, as indicated, was advisory. Under the regulations the 
deputy assistant administrator was responsible for the recommendations. 
The first several recommendations, however, were signed by all members 
of the committee with the privilege of noting exceptions if they desired. 
Minor exceptions were taken in certain instances. The deputy assistant 
administrator for policy was Leverett S. Lyon. The advisory committee 
consisted of Milton Katz, Legal Division j James Hughes, Research and 
Planning 5 A. Howard Myers, Labor Advisory Board} Edwin George, 
Industrial Advisory Board} W. H. S. Stevens, Consumers’ Advisory 
Board } and Howard Heydon, Compliance Division. 
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believed, be made in terms of some general plan or de- 
sign. Individual actions are otherwise as likely to be 
contradictory as consistent. The deputy, upon inquiry, 
was informed that the NRA was not interested in re- 
forming the American economic system into a set of 
cartels or in the image of Fascism, but was committed 
to carrying on its work in the framework of competitive 
capitalism. 

In opening its work the policy group determined also 
that its procedure would be to consider as fully as was 
practicable certain major issues before it would, except- 
ing in extreme cases, pass upon the provisions of specific 
codes, upon which its opinion was continually asked.' 
This position was taken in the belief that, if definite 
policy could be established on basic issues, decisions on 
specific problems in individual cases could be made al- 
most automatically merely by the process of referring 
them to the general policy decisions reached. This pro- 
cedure was supported by the administrator for policy.' 

On the basis, then, that fair trade practices were to be 
defined as fair within the tenets of competitive capitalism, 
and that attention was to be given first to fundamental 
issues rather than specific codes, a series of recommenda- 
tions were formulated by the deputy and his committee. 
The committee dealt only with definite problems which 
had pressingly arisen as a result of provisions already 

® The announcement of the policy boards and later of the policy admin- 
istrators had been -welcomed at least by certain division administrators 
and deputies as creating a group which would be capable of giving final 
answers to many problems which had been shuttled back and forth among 
the several advisory boards, divisions, officials, and committees without 
finding a possible solution. To some of these the method adopted by the 
office was therefore at least a temporary disappointment. 

® That is, first Robert Stevens, who held the post for two weeks and 
then Blackwell Smith, who succeeded him and retained the position until 
the appointment of the National Industrial Recovery Board. 
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written into codes/ To deal with these problems In terms 
of fundamental issues and within the assumed framework 
of competitive capitalism it was necessary to decide upon 
the criteria of public interest which capitalism should be 
designed to accomplish. These were decided to be chiefly: 

1. The stimulation of recovery. 

2. The expansion of total national production, 

3. The expansion of total national consumption. 

4. The expansion of total national employment. 

5. The advancement of an intelligent basis for managerial 

action. 

6. The preservation of freedom of judgment in managerial 

decisions. 

7. The preservation of competitive and prevention of mo- 

nopolistic tendencies. 

During a period of approximately four months, there 
were submitted In all 15 policy recommendations. The 
procedure within the NRA called for the submission of 
these recommendations to the administrator for policy 
and his submission of them, in turn, with his own recom- 
mendations to the Recovery Administrator. Some re- 
ceived approval without change j others, including some 
of the more significant, were approved in the major part 
but with certain important modifications. When approved 
as official NRA policy, they appeared as office memo- 
randa. The substance of the 15 policy recommendations 
may be briefly summarized in the order in which they 
were presented. The content of these policy recpmmenda- 
tions is given with the permission of NRA, Also, in each 

The most immediate general issue placed before the deputy and his 
committee was for a recommendation with reference to the waiting- pe- 
riod in open-price provisions of codes. Such provisions had been stayed 
by the Administrator, as earlier indicated (see Chap. XXVIII). Severe 
pressure was being brought upon the Administrator for a decision which 
had already been postponed beyond the expected period. Almost equally 
pressing was the need for a definitive policy with reference to sales below 
xost. 
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case the sequential action, if any has been taken, is indi- 
cated. 

I. Ofen-frice 'provisions. This recommendation en- 
couraged the formation of open-price plans to be drawn 
according to a design which was proposed in an accom- 
panying “article.” It went upon the assumption that 
fair competition was desirable and required knowledge of 
competitive factors to the fullest extent possible without 
unduly curtailing private initiative or giving rise to col- 
lusion and price fixing. It was recommended that there 
be no policy to include a waiting period in the open-price 
plan, although it was advised that where industries be- 
lieved a waiting period is necessary to accomplish the ob- 
jectives outlined, the matter be treated on its merits as. 
in the case of any proposed departure from announced 
policy. The recommendation opposed a waiting period 
for the following reasons: 

(a) If private initiative is to be retained, it is impor- 
tant that individual business men be free to give imme- 
diate effect to their judgment as to the current condition 
of the market and to retain the possibilities of gain 
through the quick realization of market trends and 
prompt action. If business men are not permitted the 
possibility of realizing such gains, the incentive to alert- 
ness and the inducement to wholesome price readjust- 
ments is largely nullified. 

(b) Risks of collusion might be increased by a waiting 
period. This risk did not weigh as heavily as the con- 
sideration stated above. 

It was recommended that customers as well as com- 
petitors be given information as to all new prices, imme- 
diately and simultaneously.® Emphasized as an element 

* Other general points concerning the wisdom of a waiting period have- 
been discussed in Chaps. XXIII and XXVI. Those concerning- the im-- 
portance of price dissemination have been treated in Chap. XXVI. 
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of the greatest importance was the desirability of a con- 
fidential agent in the administration of the proposed 
open-price provision. It was urged as desirable to the 
industry, the public, and the Recovery Administration, 
that the confidential agent be so chosen as to provide: 
expeditious handling of the matters with which charged 5 
certainty that there be no favoritism as among members 
of the industry 5 certainty that there be no opportunity 
for utilizing the data submitted by members to the ad- 
vantage of the industry as against customers and the 
public; assurance of the highest degree of co-operation 
from members of the industry who might be reluctant 
to file their own prices and terms with a body which they 
might regard as representative of their competitors. Such 
co-operation would tend to furnish the broadest possible 
basis of price information for future'planning by industry 
and government. 

The article for open prices which was part of this rec- 
ommendation was adopted as official policy without 
change in Office Memorandum 228, June 7, 1 934. This 
article is reprinted in full in Chapter XXVI. It should 
be referred to at this point. 

2 . Premiums. On the basis of an analysis of the sev- 
eral uses of premiums, as trade promotion, as indirect 
price reductions, and in combination sales, three recom- 
mendations were made, (i) That there should be no 
general provisions prohibiting the use of premiums. (2) 
That where provisions against selling below cost existed 
(no policy recommendation had at this time been made 
on this point and it was recognized that there are many 
codes which contain such provisions), premiums might 
be used to evade such code regulations. It was provided 
therefore that all premiums should be included in the 
computation of cost. Similarly in open-price provisions 
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it was required that all terms and conditions of sale in- 
cluding premiums must be filed. (3) It was recom- 
mended that the use of premiums in the following ways 
might be prohibited: 

(a) The use of premiums in ways which involve commercial 
bribery in any form. 

(b) The use of premiums in ways which involve lottery in 
any form. The term “lottery” should be construed to include, 
but without limitation, any plan or arrangement whereby the 
premiums offered differ substantially in value from customer to 
customer of the same class, except as a result of differences in 
quantities purchased. 

(c) The use of premiums in ways which involve misrepre- 
sentation, or fraud, or deception in any form, including, but 
without limitation, the use of the word “free,” “gift,” “gra- 
tuity,” or language of similar import in connection with the 
giving of premiums for the purpose or with the effect of mis- 
leading or deceiving customers. 

(d) The giving of premiums to any customers when such 
premiums are not offered to all customers of the same class in 
the trade area. 

This recommendation appeared first as official policy 
in Office Memorandum 232, June la, 1934.^ It was later 
modified and combined with official policy on free deals 
in Office Memorandum 316^ December 6, 1934.^^ 

5. Cos^ frotection provisions in codes. This recom- 
mendation set forth a brief analysis of both the social and 
the administrative criteria which were used in arriving 
at a judgment. Those of the former type have already 
been indicated above. (See page 721.) It was also con- 
sidered important to weigh as administrative criteria, (a) 
the accounting problems involved in giving accurate 

® Indirect pricing, of which the use of premiums often constitutes one 
form, is discussed in Chap. XXVII. 

” Official statement of this policy as combined with policy on free deals 
iviii be found on p. 731. 
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meaning to cost protection provisions; anci (b) the ad- 
ministrative and compliance problems involved in intel- 
ligent and just enforcement of such provisions. The 
recommendation declared: 

. . . that the inclusion of cost protection provisions in codes 
of fair competition is unsound and unwise policy except in cases 
of declared emergency as considered in Policy Recommenda- 
tion No. 4, and such other particular cases as may be dealt with 
in later policy recommendations. 

This recommendation found expression in Ofice Mem- 
orandum 228 in the article dealing with costs and price 
cutting (Sec. i [b]): 

When no declared emergency exists as to any given product, 
there is to be no fixed minimum basis for prices. . . . 

The implications of this statement were, however, mate- 
rially modified by other statements which were included 
in the memorandum, particularly ‘‘wilfully destructive 
price cutting is an unfair method of competition and is 
forbidden” (Sec. i [a]). The issues involved in these 
declarations have been discussed in Chapter XXIII. 

4. Minimum fries regulation in a declared emer- 
gency. This recommendation expressed the judgment 
that no price situation could, in and of itself, be the basis 
for declaring an emergency. It indicated that whenever 
the Administrator believes that an emergency exists 
“the issue should be determined and action taken in ac- 
cordance with the following procedure.” 

' The matter should be referred to the Division of Re- 
search and Planning, which should, on the basis of criteria 
which were set out, formulate an opinion as to whether 
an emergency exists. If, on the basis of these criteria — 
effect on general re-employment, revival of national pro- 
duction, and general recovery — the Division concludes 
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that the situation is such as to justify a declaration of 
emergency, it shall consider proposals for a minimum 
price determination designed to relieve the emergency. 

, . . When and if a plan for such a minimum price provision 
is found which in the opinion of the Division will check the de- 
cline in general employment and total national production and 
otherwise effect the purposes of the National Industrial Re- 
covery Act, the Division shall so report to the Administrator. . . . 

. . , The Research and Planning Division shall submit in its 
report to the Administrator an analysis of the effect of various 
possible minimum prices on production and employment in the 
industry in question, on total national production and general 
employment in all industries, and on consumption of the prod- 
uct or products in question, and on such other phases of national 
life as may be pertinent in the case under consideration. The 
Administrator shall decide the proper minimum prices under 
the circumstances indicated. 

It was further recommended that the public declara- 
tion of an emergency should be accompanied by a state- 
ment of the facts upon which the condition of emergency 
was based, a summary of the evidence, and a clear ex- 
planation of the plan to relieve the emergency, and that 
remedial provisions be put into effect subject to a de- 
tailed plan of supervision under the Research and Plan- 
ning Division. In considerable part this recommendation 
was adopted as official policy in Exhibit B of Ofice 
Memorandum 228, June 7, 1934.“ 

5. Cost-accounting -provisions in codes. This policy 
recommendation proposed that: 

In order that members of an industry may have a more in- 
formed judgment regarding their business operations and to 
create a more intelligent competition, clauses in codes shall be 

” For a general discussion of price fixing in emergencies see Chap, 

xxni. 
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permitted which authorize the formulation by code authorities 
of methods and principles of cost finding and accounting ap- 
propriate to the technique of the industry in such a form as shall 
be capable of application by all members. 

In. view of the risks of improper administration of cost- 
finding systems noted in Chapter XXIII, this article 
provided that members should utilize the methods only 
so far as they found practicable, and prohibited code au- 
thorities from suggesting uniform additions, percentages, 
or differentials or other uniform items of cost designed to 
bring about arbitrary uniformity of costs or prices. It 
suggested an article on cost accounting for inclusion in 
codes. This article was adopted as official policy in Office 
Memorandum 228, Exhibit C.'" 

(5. Exempdon of government purchasers from effects 
of code provisions requiring price filing. This policy rec- 
ommendation considered the issue; Is there any reason 
on grounds of public policy, or on the basis of the effectu- 
ation of the Recovery Act, to exempt government 
agencies from the effects of code provisions requiring 
price filing.? Following such a consideration it was rec- 
ommended that no general exemption from the open- 
price policies now outlined in codes be made in favor of 
government agencies. The recommendation included a 
suggested article designed to adjust the requirements for 
sealed bidding, under which many government agencies 
operate, with the mechanisms of open-price filing. No 
official action has yet been taken on this recommendation. 

7 and 8. Classification of customers and Uniform dis- 
counts and uniform differentials for classes of customers. 
Policy Recommendation 7 was based on an analysis of a 

^The article is reproduced in full in Chap. XXVI, p. 679. The eco- 
nomic issues relevant to cost-accounting provisions in codes are discussed 
in Chap, XXIII in connection with cost protection and in Chap, XXVI- 
pp. 678-79. 
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problem similar to that which may be found in Chapter 
XXV. It was recommended that code provisions for clas- 
sification of customers go no further than to authorize 
code authorities to formulate and keep current a state- 
ment of those types of customers to be found in the in- 
dustry^ including all known types of customers together 
with definitions and explanations of those several classes 
in terms of their functions. Further^ it recommended that 
there should be expressed recommendation of the right 
of any member of the trade to recognize such additional 
types as he desires and to classify his customers as he 
desires j and that classification should make no reference 
to uniform price discounts or differentials to be used by 
the industry. 

Policy Recommendation 8 stated that there could be 
seen no valid economic reason or purpose of general 
public policy that could be served by permitting arrange- 
ments of uniform discounts even without reference to 
standardized definitions of customers. It recommended 
that such provisions be excluded from codes. 

The proposals of these two policy recommendations 
were adopted as official policy practically as written, in 
Office Memorandum 2 6 jy July 20, 1934^^ This memo- 
randum is reproduced herewith : 

The following clause reflects NRA policy on this matter and 
should be substantially followed wherever provisions for classi- 
fication of customers are included in codes: 

‘^The code authority shall cause to be formulated and keep 
current a classification of all types of customers of the industry. 
Such classification shall be subject to the disapproval of the 
Administrator and shall contain: (a) A complete list of all of the 
classes of customers of the industry, including a class to cover 
every known type of customer; and (b) definitions or descrip- 


A further analysis of this problem will be found in Chap. XXV. 
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tions of the several classes in terms of functions performed, or in 
other appropriate terms such as purchasers of defined quanti- 
ties. 

‘‘After submission to the Administrator, if there is no dis- 
approval or request for suspension of action within twenty (20) 
days, full information concerning the classification shall be made 
available to all members of the industry. No one shall by in- 
timidation, coercion, or other undue influence cause or attempt 
to cause the inclusion of any customer in or the exclusion of 
any customer from any class of customers, or the exclusion of 
any class of customers from the classification, or the use of uni- 
form or stipulated prices, discount, or differentials and each 
member of the industry may at all times classify his own cus- 
tomers in accordance with his own judgment.’’ 

No such proposed code provisions nor any classification there- 
under shall be approved if the same is designed or would tend to 
fix uniform prices, discounts or differentials, or to establish re- 
sale price maintenance, eliminate or suppress, or discriminate 
against any customer or class of customers. 

Other proposed provisions concerning classification of cus- 
tomers are presumed to be contrary to policy. 

p. Resale price maintenance. This dealt with permis- 
sive resale price maintenancej that is, voluntary indi- 
vidual agreements to maintain resale prices, and with 
compulsory resale price maintenance. It was recom- 
mended in line with earlier recommendations for the de- 
sirability of freedom in making prices that compulsory 
resale price maintenance be excluded from codes. The 
issue o£ individual agreements between manufacturer and 
distributor was discussed in the recommendation which 
set out the possible desirability of permitting individuals 
the freedom, if they so desire, of entering into contracts 
to maintain a vendor^s price. On the ground that existing 
law, through permitting individuals to refuse to sell to 
those who will not maintain their price, gives adequate 
scope for price maintenance arrangements between indi- 
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viduals, it was recommended that permissive resale price 
maintenance should not be made a part of codes. No 
official action has been taken on this recommendation. 

JO. Advertising allowances. The analysis made in this 
recommendation is similar to that which has been pre- 
sented in Chapter XXVIII . The policy recommenda- 
tion became official policy in Office Memorandum g2 6y 
January 5, 1935, which has been reprinted on page 702. 
As the memorandum followed in detail the provisions 
of the recommendation, these need not be stated here. 

II, Free deals. This memorandum analyzed the sig- 
nificance of free deals in their business and economic 
aspects. It recommended that codes should not contain 
general prohibitions against the use of free deals and 
that all gifts of goods or services, whether designated as 
goods or otherwise, which are offered or made condition- 
al on the purchase of other goods or services at a price, 
be given the same publicity as prices in open-price plans. 
The recommendation was adopted as made but with the 
addition of a declaration of policy in favor of the same 
proscriptions concerning commercial bribery and lotteries 
which had been included in the early recommendation 
on premiums. The earlier memorandum on premiums 
was modified in a way which made it conform with the 
provisions of Office Memorandum 228 declaring against 
cost protection in codes. The requirement in Office 
Memorandum 252 that the cost of premiums be included 
in cost was omitted in Office Memorandum 2^16, Further 
the proscription against the words ^ffree,” ^^gift,” and 
^%ratuity,” in Office Memorandum 252 was modified to 
be effective only when used with intent to deceive or in 
some way that in fact misleads or deceives customers in 
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some material particular. Office Memorandum 316 de- 
clared as follows 

The following policies will govern clauses in codes relating 
to premiums or “free deals.” 

1 . There should be no general provisions prohibiting the use 
of premiums or “free deals.” 

2. Certain uses of premiums or “free deals” would consti- 
tute methods of evading trade practice provisions; for example, 
open-price provisions. The proper way to prevent such evasion 
of any trade practice provision is careful drafting of the pro- 
vision in question. For example, in an open-price provision, it 
should be required that all terms and conditions of sale, in- 
cluding premiums or “free deals” and conditions relating there- 
to, must be filed. 

3. Although there should be no general prohibition against 
the use of premiums or “free deals,” the use of premiums or 
“free deals” in the following ways may be prohibited: 

(a) The use of premiums or “free deals” in ways which in- 
volve commercial bribery in any form. 

(b) The use of premiums or “free deals” in ways which 
involve lottery in any form. The term “lottery” should be con- 
strued to include, but without limitation, any plan or arrange- 
ment whereby the premium or “free deal” offered differs 
substantially in value from customer to customer of the same 
class, except as a result of differences in quantities purchased. 

(c) The use of premiums or “free deals” in ways which in- 
volve misrepresentation, or fraud, or deception in any form. It 
should be noted that the use of the word “free,” “gift,” “gra- 
tuity,” or language of similar import in connection with premi- 
ums or “free deals” can not be declared deceptive in and of 
itself. It will be proper, however, to prohibit the use of this or 
any other language with intent to deceive, or in such a way 
that it does in fact mislead or deceive customers in some material 
particular. 

(d) The giving of premiums or “free deals” to any customers 

” The economic issues involved in premiums and free deals are consid- 
ered in Chap. XXVII. 
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when such premiums or ^^free deals’’ are not offered to all cus- 
tomers of the same class in the trade area. 

4. Office Memorandum No. 232 is hereby superseded. 

12. Informative labeling. This policy document rec- 
ommended that the Recovery Administration vigorously 
study, preferably with the co-operation of appropriate 
government and other agencies, the problem of stand- 
ardization, grading, and labeling 5 that in the interim 
pending a definite report oti such study, standards be not 
approved solely on the recommendation of the industry 
concerned and not until they have been approved by the 
Bureau of Standards, Department of Agriculture, or 
other appropriate agency. No official action has been 
taken on this recommendation^^ 

15. Further suggestions on procedure for the declara- 
tion of emergency. Ofice Memorandum 228 declared 
against cost protection and minimum price fixing except- 
ing in emergencies. Following its publication there came 
a marked increase in the number of applications for min- 
imum price fixing on the basis of emergency. The com- 
paratively informal methods used in dealing with these 
applications and in granting minimum prices led to this 
recommendation. It urged that the procedure recom- 
mended in Policy Recommendation 4 be put into eflFect 
as rapidly as possible.^^ 

1 4. Limitation of machine hours and capacity control. 
It was recommended: 

1. That it should be contrary to NRA policy to permit code 
provisions effecting machine-hour limitations; 

2. That it be contrary to policy to permit code restrictions on 
capacity ; 

3. That if it is desired to regulate hours of labor, that should 

A g'eneral discussion of this problem is to be found in Chap. XXVL 

For further discussion of this problem see Chap. XXIIL 
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be done directly and not attempted by placing limitations on 
machine hours. 

No policy relating to this recommendation has as yet 
been declared/^ 

75. Loss lecders. This recommendation considered in 
detail the loss-leader problem in terms of its: (a) pos- 
sible deception j (b) possible unfair destruction of manu- 
facturers’ property rights^ and (c) possible giving of 
unfair competitive advantage to certain classes of distrib- 
utors, The discussion comprehended the special charac- 
teristics of the loss-leader problem as well as its relation- 
ship to the problem of no-sales-below-cost provisions and 
to price maintenance and uniform differentials between 
classes of customers. The analysis included a statement 
that it was by no means certain that a prohibition against 
loss leaders would effect the purposes for which it is per- 
haps most strongly urged j namely, the protection of 
small business. On the basis of the analysis it was rec- 
ommended: 

1, That, on economic grounds, prohibition of loss leaders shall 
be excluded from codes. 

2. That if it is believed that prohibitions against loss leaders 
are desirable on the ground that such prohibition will give added 
protection to small dealers, that such prohibition be made with 
a clear declaration that that is its purpose and a clear understand- 
ing that it is at an economic loss. In no event should such pro- 
hibitions be greater than prohibitions against sales below net in- 
voice cost plus transportation. Such prohibitions should be made 
with full awareness of the administrative difficulties already fore- 
seen, and actually encountered, in connection with other prohibi- 
tions of sales below cost. In all cases they should be made for a 
limited period, the extension of which should be based on a new 
showing of cause by the applying party. 


^“^The economic issues involved in this problem are discussed In Chap. 
XXIV. 
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3 . That the inclusion of prohibitions against loss leaders in 
distributive trades should be made with an awareness of the 
widely accepted belief that costs of distribution are already un- 
duly high, and that such prohibitions will add to such costs and 
lessen the probabilities of reducing them. 

4 , That in view of the paucity of evidence on certain aspects 
of the loss-leader problem and the conflicting claims of inter- 
ested parties, a critical study of those aspects of the problem which 
can at present be dealt with only by economic analysis be under- 
taken by NRA. 

No official action has been taken on this recommenda- 
tion,'® 


DILEMMA 

The first official document to announce NRA trade 
practice policies based upon the recommendations of the 
policy deputy and policy administrator was Office Mem- 
orandum 228 which appeared on June 7, 1934. It con- 
tained in very substantial part, though with certain 
modifications, as has been indicated, the recommenda- 
tions of the policy group on the subjects of open-price 
filing, sales below cost, accounting provisions in codes, 
destructive price cutting, the fixation of prices, and the 
declaration of emergencies. 

The promulgation of Office Memorandum 228 was 
accompanied by an official release which declared:'^ 

NRA today made one of its most significant announcements, 
determining the policy which will govern pricing practices un- 
der future codes and to which it is desired to adjust already ap- 
proved codes by amendments worked out by agreement with 
code authorities. 

In brief the policy established ... is as follows : 

To ban fixing even of minimum prices except in emergen- 
cies. . . . 


A brief discussion of the loss-leader question appears in Chap. XXIII. 
NRA Release No, 5600, 
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To permit open-price provisions [under stipulated condi- 
tions] .... 

To encourage the inclusion of model cost-finding and account- 
ing provisions [under stated conditions]. . . . 

The press heralded the appearance of Memorandum 
228 as an about-face on the price policies which had been 
evidenced in NRA codes. The leading papers proclaimed 
the announcement with such headlines as: “Code Price 
Fixing is Dropped by NRA 5 Wide Revision Due” 
(N. y. Times, June 8, 1934) j “NRA Changes Policy to 
Halt Price Fixing — ^Plan Will Wipe out Most Such 
Privileges Gained by Industry” (Baltimore Sun, June 
8, 1934)5 “NRA Cancels Price Fixing; Allows Freer 
Competition — eBusiness Critics Obtain Virtual Abolish- 
ment of Provisions — Control Retained in Emergencies 
— Scores of Codes to be Revised; Anti-trust Laws Re- 
vived” (W ashington Post, June 8, 1934). 

The adoption of policies laid down in Office Memo- 
randum 228 brought before the NRA a number of diffi- 
cult problems of administration, placed it in a serious 
dilemma, and served to illuminate the more basic prob- 
lem with which it was and is confronted. The administra- 
tive task was to establish a procedure which would bring 
codes not yet passed, and such proposals for modification 
of old codes as were in process, into line with declared 
policy. The method employed was to present all such 
proposals to the deputy administrator for policy, for 
recommendation, and to pass these recommendations for 
review to the assistant administrator for policy. The diffi- 
culties of operating this procedure were not insignificant. 
They were chiefly of two kinds; first, to ascertain with 
certainty the significance of proposals and thus to deter- 
mine whether their effect would be contrary to the letter 
or spirit of declared policies. A second difficulty arose 
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from the inconsistencies which the application of new 
policy to codes in process would bring about between 
codes thus handled and existing codes. Trade-group 
representatives, for obvious reasons, were not hesitant in 
indicating that they were now being denied what other 
groups had been granted. Divisional administrators and 
deputies who were not thoroughly clear as to the philoso- 
phy underlying the new policy (or necessarily sympa- 
thetic with it) were naturally confused, and at times irri- 
tated, by the effect which the application of this policy 
would have on codes which they had brought close to 
completion and by the contrasts which it would necessi- 
tate between codes now in hand and codes which they had 
formerly seen through to approval. 

A dilemma arose with reference to applying the new 
policy to codes already approved. The policy announce- 
ment had declared against the waiting period in open- 
price systems, and against minimum price fixing except 
in declared emergencies, and against the mandatory use 
of cost-finding systems or the inclusion in cost of uniform 
elements or differentials. Many codes contained such 
price-control provisions, and they were regarded as of 
the highest importance by industrial groups. 

The problem of applying the policies laid down in 
Office Memorandum 228 to old codes had not been over- 
looked in the preparation of the memorandum itself. 
It included (Item 4) the declaration: 

. . . Divisional administrators shall seek through agreements 
with code authorities of approved codes to amend them to con- 
form with these policies and, wherever resistance is encountered, 
the subject shall be taken up with the Administrator. 

The effect of this statement that divisional adminis- 
trators should seek to bring approved codes into line with 
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these policies, and the implication that resistance to such 
modification would meet with particularly vigorous ad- 
ministrative action, brought to the Administrator’s office 
a deluge of inquiry and objection. 

While these communications were not made public, 
their effect was such as to bring a prompt restatement as 
to the application of the new policy to approved codes . 
On the evening of June 8, 1934 {Office Memomnd'um 
228 had appeared on June 7) the Administrator in a 
public address declared: 

There has been some misunderstanding about a recently an- 
nounced NRA policy on price. I cannot use too much emphasis 
in saying that this policy does not affect codes already approved. 
It is not a reversal of previous views. It was slated only for the 
sake of getting some uniformity in future codes. . . 

On June 9, NRA Release No. 5682 declared; 

‘'There seems to be widespread misunderstanding about the 
recently announced NRA price policy. The main purpose of that 
announcement was to obtain some uniformity in future codes 
and, while it is our hope that industries under approved codes 
may desire to agree to changes, the policy order does not now- 
affect them and will not unless and until the adjustment has 
been worked out in negotiations with the interested code authori- 
ties. In no event will there be any imposed change in an ap- 
proved code or any change suggested without relation to the 
particular conditions in that industry.’’ 

While these declarations came immediately following 
the pressure and inquiries of interested industries and the 
press, a more formal statement on the subject found 
expression on July 1 6, 1934 in Office Memorandum 2 60 y 
in which the application of policy was stated in these 
ambiguous phrases: 


NJIA Release No, 
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2. As to af -proved codes: 

(a) There will be no change so long as such a provision is 
causing no difficulty, but in such cases the Research and Planning 
Division and deputies must observe operation; 

(b) Whenever desired by the industry or whenever the oc- 
casion is appropriate changes will be effected; 

(c) Whenever such observation reveals that such a provision 
in operation is troublesome administratively or is not operating 
in harmony with the purposes of the act, the matter must be 
taken up with representatives of the industry and thereafter 
stayed unless a satisfactory modification can be effected with suf- 
ficient promptness. 

Even before Office Me-mora-ndu-m 260 was issued, it 
had become entirely clear that no direct and systematic 
attempt would be made to apply the new policies to codes 
already approved. 

There thus went into operation a paradoxical adminis- 
tration of trade practice policies. The dilemma which 
was created by Office Memora-ndu-m 228 was extended 
by Office Memoranda 232, 267, $16, and jad. These 
policy announcements, as shown above, declared against 
general prohibitions of the use of premiums, advertising 
allowances, or free deals, and prohibited the inclusion in 
codes of mandatory customer classification arrangements, 
or fixed differentials between classes of customers. There 
was thus created a further divergence between NRA 
codes and declared NRA policy. Those responsible for 
determining the policy in new codes and revisions of old 
ones (the assistant administrator for policy, the deputy 
assistant administrator and their assistants) followed the 
policy declarations. Old codes remained, however, char- 
acteristically untouched by the new policy and continued 
to operate mechanisms in many cases completely contra- 
dictory to declared policy. 

This situation brings clearly into view a basic dilemma 
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and the basic problem of the NRA in connection with 
trade practices. The dilemma is whether to bring the 
conflicting provisions of approved codes into line with 
any new policy. The difficulty is proportionate to the im- 
portance with which industries regard the provisions 
which they are required to give up through a change of 
policy. The dilemma becomes most difficult when the 
adaptation of approved codes to new policies requires the 
abandonment of provisions without which the industries 
concerned believe their codes are valueless and the aban- 
donment of which they are inclined to concede only with 
the abandonment of the code. 

Adaptation to the new policies presented such a dilem- 
ma in the many industries which had secured open-price 
systems with waiting periods} no-sales-below-cost pro- 
visions} accounting provisions which required a definite 
relationship between determined costs and prices} and 
provisions for direct price fixing, classifications of cus- 
tomers, and uniform discounts and differentials.^^ 

The acuteness of this dilemma can be appreciated only 
as one recalls the process of code making. As was indi- 
cated on page 563, certain industries had given what they 
regarded as concessions in return for what they may have 
thought of as privileges but confidently regarded as 
rights so long as the concessions they had granted were 
not modified. The significance of the situation is empha- 
sized when one realizes that by June 7, 1 934 some 459 
codes, covering some 90 per cent of the industries subject 
to NRA,““ had been approved. 

During the summer no advance was made toward the 
solution of the dilemma. The National Industrial Re- 

The sigTiificance and quantitative importance of these regulations may 
be^seen by a review of Chaps. XXIII-XXVIIt. 

"" As measured by ‘Actual ‘gainfully occupied,’ ” see NRA Report on 
the Operation of the National Industrial Recovery Act, p. 30. 
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covery Board established in September 1934 to admin- 
ister the NRA, following the resignation of the Adminis- 
trator, became aware of the situation. With the existence 
of the conflict between announced policy and practice, 
however, the adjustment appeared no more easy than it 
had before. In the meantime, however, the general 
opinion in the country had become somewhat more aware 
and more suspicious of price fixing. Certain members of 
the Board expressed the view that price maintenance ac- 
tivities could not have public support. For example, Mr. 
S. Clay Williams, then chairman of the Board, said: 
^‘Provisions for proper wages and hours can have the 
full support of public opinion; it is doubtful whether 
direct provisions for the maintenance of price floors can, 
in business generally, have that support in this country.”^* 

That the dilemma still existed at the beginning of 
1935? 3 -nd that it was not to be disposed of by direct action 
of the Board, became clear from an announcement made 
December 17, 1934. On this date a resolution of the 
Board declared that there was to be a 

. . . consideration of proposed modifications or confirmations 
of policy on major problems now confronting the Administra- 
tion, . . . presentation of an analysis of the experience of the Re- 
covery Administration with respect to the particular subject thus 
scheduled for hearing; and ... an opportunity for presentation 
of relevant facts, analyses and suggestions by industry and other 
interested parties.^* 

It was declared that these hearings should be limited to 
“consideration of general aspects of the subjects an- 
nounced, and there shall be no consideration at these 
hearings of the advisability of amending or modifying 
any particular code.” 

NRA Release No, g2T6, Dec. 13, 1934. 

NRA Release No, 9292, Dec. 17, 1934. 
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It was further resolved: *^^That the first of these policy 
hearings be scheduled for January 9, 1935 on the subject 
of price fixing 5 and that . . . the hearing is for the purpose 
of considering the general aspects of price fixing. . . 

As the specific agenda for consideration, the Board pre- 
sented the following: 

(b) That the Board hereby announces as its proposal for this 
first hearing and as its present position with respect to price fix- 
ing that in the usual case it is inconsistent with the most effective 
functioning of our industrial system to have in or under codes 
of fair competition price fixing in the form of permanent sched- 
ules of minimum prices, with or without mandatory costing 
systems for the purpose of establishing minimum prices. 

(c) That the Board recognizes the value of permissive cost 
systems, emergency price provisions, and the dangers to the eco- 
nomic structure of destructive price cutting. It also recognizes 
that minimum prices may be proper for the normal operations 
of certain types of industry, but, in such cases, government super- 
vision and control would naturally tend to be increased. 

(d) That, after final determination of policy following this 
hearing, the Board will promptly take proper action looking to- 
ward having administration and code provisions made to con- 
form to such policy. 

The similarity of this indicated policy to the general 
position announced in Office Meniormd'um 228 dated 
June 7 is apparent. It is important to observe the declara- 
tion that after final determination of policy the Board 
will take action designed to make code provisions and 
administration conform to policy. Until such final deter- 
mination is made the exact status of policy on price fixing 
and mandatory costing systems is less clear than it was 
between June 7 and December 17, 1934 - 

The dilemma presented in considering the adaptation 
of approved codes to new policies brings into view the 
most fundamental problem of the NRA. This problem 



742 NATIONAL RECOVERY ADMINISTRATION 

involves the determination of social criteria on which 
policy is to be based, the formulation of specific policies 
in terms of these criteria, and the construction of codes 
(or the adaptation of those already constructed) in terms 
of these policies. 

The weakness of the NRA as an institution of govern- 
ment in relation to trade practices is in its lack of power, 
if it determines policies based upon sound social criteria, 
to place these in voluntary codes and to enforce them 
without effecting its own collapse in the process. 



CHAPTER XXX 
CONCLUSIONS 

The trade practice problem is primarily a problem in 
organization of economic life and of the problems of 
equity that arise therefrom. In dealing with it, the NRA 
attacked a problem which has been the subject of legal 
decision and statute law for many centuries and has 
occupied a large part of the Federal Trade Commission’s 
attention since its creation. 

The NRA attacked this problem under the most seri- 
ous handicaps. It carried an obligation for the perform- 
ance of a series of other and for the most part unrelated 
duties, which it was required, by its own theories of what 
was of relative importance, to achieve immediately. 
Under the combination of duties imposed by the law, the 
necessity of creating voluntary codes on the basis of 
industry proposals, the nature of the problem itself, the 
lack of adequate information for dealing with it, and the 
philosophy of recovery which animated the Administra- 
tion, sound economic action on trade practices was an im- 
possibility. In terms of the objectives of the law it must 
be concluded that the trade practice regulations of the 
NRA have achieved very little that may be regarded as 
socially useful. 

So far as making competition more fair is concerned, 
the results were negative rather than positive. Its efforts 
to facilitate competition are its most creditable additions 
to the economic structure. It has made it possible for 
industries, through code authorities, to aid industry 
members in knowing their costs 5 it has made it possible 
for industries so to draw plans for open prices that they 
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tend to eliminate the evils of secrecy and discrimination 
and to be of benefit to the public. Some contribution has 
also been made in the field of informative labeling, grad- 
ing, and standardization. Unfortunately, all the major 
contributions in the direction of further facilitation of 
competition came late in the code-making process and 
stand at present rather as matters of declared policy than 
as approved code provisions. 

The NRA in its regulation of trade practices modified 
but little the plane of competition already established by 
common and statute law and Federal Trade Commission 
pronouncements. The codes restated the well-recognized 
tenets of the law and brought them vividly to the atten- 
tion of the industries concerned, but made a minimum 
of specific contribution. 

Unfortunately, it is on the negative side that NRA 
work with trade practice regulation is most impressive. 
There is much in the record which, instead of making 
competition fair, has tended to lessen competition. 

The NRA has made extensive reallocations of power 
as between individual initiative and industrial groups. It 
has extended to important industries, and in a grave 
degree, power over determination of prices, determina- 
tion of production and productive capacity, and deter- 
mination of the nature, forms, and area of specialization. 
The number, as well as the importance, of industries for 
which such changes have been made in codes is sufficient 
to justify the statement that in written terms at least the 
general cast and character of American business has been 
materially modified in the direction of vastly increasing 
the power of industrial groups. 

So far as inducing recovery is concerned — ^interpreting 
recovery to mean increased production, increased con- 
sumption, increased employment, and increased real 
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wages — ^it must also be concluded that the trade practice 
provisions o£ codes have been a hindrance rather than, a 
stimulus. While it is conceivable that in its inauguration 
the abridgement of the anti-trust laws may have lent 
some degree of hope, even of confidence, to business men, 
so large a part of the provisions put into effect were re- 
strictive rather than promotive in character that, so far as 
such comparisons are possible, it may be concluded that 
they more than offset what gains may have been con- 
tributed by temporary confidence. An ultimate evalua- 
tion of this aspect of trade practice regulation cannot be 
given without relationship to the general effects of the 
NRA upon recovery. Such an analysis is presented in 
Part VI. 

That phase of the law which declared that codes 
should not “eliminate or oppress small enterprises and 
will not operate to discriminate against them” was at least 
in certain instances interpreted as a sanction for attempt- 
ing to aid small enterprises. Certain direct actions were 
taken to this end; chiefly, prohibitions against loss leaders 
in distribution codes and certain of the various mini- 
mum prices fixed under so-called “declarations of emer- 
gency.” Analysis gives no indication that these devices 
would accomplish these purposes; nor has the experience 
of the NRA furnished any satisfactory evidence that 
they were accomplished. In addition, there is more than 
a probability that, in those cases in which increased con- 
trol over prices, production, and specialization has been 
given to industrial groups, this control tends to be more 
largely under the influence of the larger units than of 
the smaller. To the extent that this is so, it may be as- 
sumed that it will be exercised with some preference for 
the larger rather than the smaller units. 

Deficiencies of trade practice regulation under the 
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NRA, as already stated, grew in large part from the 
clutch of circumstance in which it found itself. Codes of 
fair competition were, under the law, to be voluntary 
codes. This meant that industries might offer their pro- 
posals and must assent to regulations which they imposed 
upon themselves. Second, under the theory of recovery 
with which the NRA was imbued (combined to some 
extent with ideas of reform) it was believed to be of 
first and immediate importance to increase wages, reduce 
hours, and otherwise modify conditions of employment. 
These were not provisions in which industrial groups 
had a primary and leading interest. Although in many 
cases individuals and groups were not opposed to such 
changes and were even favorable to them on general 
humane grounds or because they may have believed 
that they would be conducive to recovery, they were for 
the most part provisions which they were willing to 
grant “voluntarily” only in exchange for an increased 
control over prices, production, and other matters which 
they regarded as desirable. Under these circumstances 
it was impossible to consider trade practice provisions 
on their merits. Moreover, in evaluating the trade prac- 
tice proposals presented, the NRA had no adequate fac- 
tual data or analyzed experience. Nor was it able to 
foresee the effects of specific trade practice regulation in 
relation to the stated purposes of the act. ' 

Under the impulsion of the influences at work the 
trade practice provisions written into codes came from 
a bargaining procedure until late in the code-making 
process. It was only late that there began a development 
of policy on trade practices with a view to the general 
public interest and without reference to the exigencies of 
particular code-making situations. This change made it 
possible not only to avoid in large part the granting of 
trade regulations as concessions but to qonsider proposed 
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regulations in terms of the purposes of the act and their 
broader economic implications. 

In viewing the contrast of trade practice provisions 
which have been written into codes with policies which 
have been announced, the NRA finds itself in a dilemma. 
If codes are to remain voluntary, the NRA confronts 
a serious problem. This problem is how to incorporate 
into codes already made the policies which it has more 
recently developed. 

The opportunity for industries to bring their conflicts, 
irritations, and difficulties before an interested govern- 
ment agency is to be encouraged. Such an agency to per- 
form in the public interest must, however, be so estab- 
lished as to be completely free from any sense of com- 
pulsion to approve or disapprove any proposal made to 
it excepting on the basis of criteria which it believes 
reflect a social interest broader than that which can be 
embodied in the interests of any individual or industry. 
Such an agency should be free to consider the extension 
of government control in an industry to any degree. It 
should be as free to consider the lessening to any degree 
of government regulation and influence in an industry. 
It should be within the province of such an agency to 
discover, if it can, means of modifying the plane of com- 
petition or of facilitating the competitive activities within 
the industry. It should exercise its own inventiveness 
and ingenuity in these matters as well as give considera- 
tion td the suggestions which are brought to it. In any 
of these fields approval or disapproval should be ren- 
dered only after the most careful weighing of the eco- 
nomic effects of contemplated regulation in terms of 
criteria of public interest. 

Whatever the extent of the powers granted to a body 
established to deal with the trade practice problem, such 
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a body should be impartial in the sense of being charged 
with the duty of determining and preserving the general 
public interest as distinct from the interests of special 
groups. Any commission or commissions established to 
deal with trade practice problems should have a member- 
ship chosen primarily on the basis of special qualifica- 
tions for this difficult task. The notion of having a policy- 
making body made up of representatives of conflicting 
pressure groups, the theory that has dormnated the 
NRA, is a procedure clearly inapplicable to the construc- 
tion of sound public policy. As the problems with which 
it deals are no less important than those with which the 
Supreme Court is concerned, appointments to a trade 
practice commission should be made with the same care 
and deliberation. Competency to make economic rather 
than legal judgments should, however, be the test. 
Tenure at the minimum should be for a period of years, 
and at the maximum upon the basis of the Supreme 
Court. 

Such a commission should not be burdened with ad- 
ministrative duties. It should be responsible for establish- 
ing policy in trade practice regulation in harmony with 
the general lines of policy laid down in the law which 
created it. In the development of such policy it should 
give a sympathetic hearing to every industrial complaint 
and suggestion. It should have a research staff competent 
to analyze the economic and social factors, knowledge of 
which would be essential to sound decisions in the public 
interest. 

Once a policy has been determined, this commission 
should hear complaints of parties at interest and pass 
upon the application and meaning of its policies in specific 
industry situations. It should be ready to modify its poli- 
cies as study and observation of their economic and social 
effects bring further understanding. 



PART VI 

THE NRA AS A RECOVERY MEASURE 




CHAPTER XXXI 

THE CRITERIA OF RECOVERY 

In the diverse hopes and interests which it embodied, 
the National Industrial Recovery Act came near to being 
“all things to all men.” It gave to labor the promise of 
shorter hours, higher wages, and the right of collective 
bargaining. To industry it offered at last a relaxation of 
the anti-trust laws, and the right, subject to administra- 
tive review, to restrain through “price stabilization” 
schemes and trade practice regulations what was rather 
vaguely described as “cut-throat” or “destructive” com- 
petition. To social reformers and humanitarians it seemed 
a way of obtaining at one stroke national legislation on 
maximum hours, minimum wages, child labor, and other 
subjects theretofore beyond the reach of the federal gov- 
ernment. To those interested in economic planning it 
seemed to promise in some measure both the organization 
and the control needed for further advance along that 
line. 

It is obvious that although the immediate concern of 
the National Recovery Administration was an attack on 
the business depression, the program which by the terras 
of the Recovery Act it was empowered to execute went 
much further than this. It embraced both recovery and 
“reform.” Indeed it might even be said that it sought 
recovery through reform. The raising of wages and the 
shortening of hours were measures advocated for decades 
by organized labor in season and out, in prosperity and 
depression alike. These were from the labor standpoint 
essentially permanent and continuing reform proposals, 
not special measures addressed to depression conditions. 
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The relaxation of the anti-trust laws in favor of “indus- 
trial self-government” was similarly a long-standing 
reform proposal of organized industry, antedating, and 
independent of, the depression. 

That these two politically powerful interests, whose 
proposals made up the heart of the NRA. program, 
should have considered their pet reform measures to be 
conducive to economic recovery is no occasion for sur- 
prise. This is simply because these measures were re- 
garded by their proponents as beneficial at all times and 
under all conditions. The possibility that such reforms 
might retard the emergence of the country from depres- 
sion was accordingly excluded. 

We are concerned in the present study with the effect 
of the NRA on recovery, not with its accomplishments 
in the field of reform. The latter will be considered for 
the most part only in their recovery aspects. It should be 
observed that in the long run the enduring effects of the 
codes on the organization of industry, trade practices, 
labor standards, labor relations, and the like, may prove 
of far more importance than their more immediate effects 
on the revival of business. It goes without saying that no 
final balance can be struck between the gains and losses 
resulting from the activities of the NRA without taking 
these factors into account. At the outset we wish to make 
it perfectly clear that we have no intention of trying to 
strike such a balance here. 

Our test of whether the NRA has furthered recovery 
is whether the nation has enjoyed under it a larger pro- 
duction of goods and services than it would have enjoyed 
without it. If the raising of certain classes of wages and 
the control of competition through “industrial self-gov- 
ernment” have increased the output of goods and serv- 
ices, they were recovery measures; if not, they may still 
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conceivably be justified on grounds of reform. Thus, for 
example, a given change in the distribution of the 
product of industry among different recipients might be 
deemed by some more important than a moderate loss in 
the size of the aggregate output. By our definition, how- 
ever, the output remains the criterion of recovery. 

It is one thing to define what is meant by recovery and 
quite another to find some basis for a judgment as to how 
it has been affected by the NRA program. It is often as- 
sumed, even by those who accept the definition, that the 
NRA can be justified or damned, as the case may be, by 
citing the record of productive activity under its regime. 
This in itself proves very little. It is open to the sup- 
porters of the Recovery Administration to say of a poor 
production record that, except for the codes, conditions 
would have been still worse, and to the opponents to say 
of a good record that but for the codes it would have been 
still better. The same record, indeed, can be held to 
justify both points of view. 

No amount of perusal of production statistics can tell 
us definitely whether, say at the end of the first year of 
the NRA, output was higher or lower than it would 
have been otherwise; much less can it tell us by what 
percentage it was higher or lower. Production records at 
the most support only certain loose general inferences, 
and then often very doubtfully. It may be inferred, for 
example, that the NRA has hindered recovery because 
in the fall of 1934 industrial production was below the 
level of May 1933 (see the chart on page 754) ; because 
it has not since the inauguration of the codes (up to the 
end of 1934) reached the pre-code level of June and 
July 1933; because certain foreign countries have had 
a greater recovery without an NRA than we have with 
it; because in a like period of time we made larger gains 
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in the recovery from the preceding major depression 
(1921) than from this one; and so on. It is true that our 
recovery under the NRA has been quite disappointing, 
and it may be hard to believe that we would have made 
less progress without it; nevertheless the situation is so 
complex, with so many unprecedented elements, that 
considerations of the kind just cited are in themselves of 
comparatively little weight. 

Index of Industrial Production* 

(1923-25 — 100) 



^ Federal Reserve Board index adjusted for seasonal variation. Thougfh 
by no means a comprehensive measure of productive activity, this index 
of the output of mines and factories suffices to show in a general way 
what has happened under the NRA. 

The NRA is but one of a galaxy of recovery agencies 
operating simultaneously and with intermingled effects. 
Economic developments since its inauguration have re- 
flected not only the activity of these agencies but the 
effects of monetary, fiscal, and other policies composing 
the program of the Roosevelt Administration. They have 
reflected also widespread changes in business and indus- 
try due primarily to other factors than government 
activity. Since the influence of the NRA on the volume 
of production cannot be directly segregated statistically, 
it can be judged, if at all, only by an indirect process of 
reasoning and inference based on such effects of the pro- 
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gram as it is possible to measure or appraise separately. 

The NRA had little or no power to expand production 
by direct means. It could not compel a single producer to 
turn out one additional unit of product. If an expansion 
of output resulted from its activities it was, we believe, 
largely an indirect consequence of the changes in wage 
rates and prices that the code program occasioned. The 
general magnitude of these changes it is possible within 
certain limits to estimate. By so doing we obtain a basis 
for many of the inferences and conclusions as to their 
effects on recovery which are set forth in the following 
pages. 

If the effect of the NRA on production must be ar- 
rived at largely by such a process of roundabout reason- 
ing it is quite evident that it cannot be the subject of 
precise measurement. It may be possible to reach a con- 
clusion as to whether the net effect has been on the whole 
favorable or unfavorable, and whether it has been sub- 
stantial or of little importance, but in any event the result 
must be stated in adjectives rather than in arithmetic. 

Because of the importance of theoretical analysis in 
any attempt to appraise the effects of the NRA on re- 
covery, it may be worth while to begin the entire discus- 
sion by a critical examination of the theories held by the 
official sponsors of the code program. Why did they 
believe that it would promote recovery? Was this, under 
the circumstances, a reasonable expectation? To this 
inquiry we turn in the following chapter. 



CHAPTER XXXII 

THE NRA PURCHASING POWER THEORY 

It would be a serious error to regard the NRA as a 
studied attempt to give institutional embodiment to an 
economic theory. It was primarily a plan of action to 
meet what was conceived to be an emergency. It re- 
sponded to concrete immediate objectives: to get idle 
workers on the payrolls of industry, to shorten hours, to 
raise wages, to put a “bottom” under prices, to outlaw 
“.unfair competition,” to abolish child labor. Theory was 
secondary to action, not action to theory. 

It is in part for this reason that we have no formal 
official version of the economic doctrines underlying the 
NRA. There is instead an accumulation of public state- 
ments emanating from different government officials 
and varying widely in emphasis and completeness. To 
distill from these .declarations anything approaching a 
clear-cut, well-reasoned, and consistent body of doctrine 
is patently impossible. For the most part they originated 
as propaganda dashed off in the campaign to “sell” the 
NRA to the public, and they reflect the confusion and 
incoherence characteristic of such material. 

It need hardly be said that there is seldom in these 
statements any clear separation of the reform and the 
recovery aspects of the NRA program. In many cases it 
seems to have been simply assumed that recovery was a 
natural by-product of reform. The program itself, as we 
have pointed out in the preceding chapter, was essentially 
an embodiment of the long-standing reform proposals of 
organized labor and organized industry: higher wages, 
shorter hours, and collective bargaining on the one hand 5 
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and the right of business, subject to certain governmental 
checks, to regulate prices, production, and trade practices 
on the other. 

For what reasons were these measures thought to be 
conducive to recovery? Without in any way pretending 
to do justice to all of the ideas expressed by all of the 
official exponents of the NRA theory, we venture to 
summarize the main points of agreement as follows : ( i ) 
Raising wage rates and thus aggregate wage payments 
would expand the purchasing power of the nation for 
goods and services, the increased demand for which 
would enlarge the volume of production and start the 
upward spiral of recovery 5 ( 2 ) raising wages would 
check the downward drift of wages and prices that had 
accompanied the depression, abate “destructive” price 
competition based on wage cutting, and stimulate the 
revival of spending upon which recovery depended 5 ( 3 ) 
relaxing the anti-trust laws in favor of collective action 
would enable industry to eliminate “cut-throat” and 
“destructive” competition and prevent “over-produc- 
tion.” The resulting “stabilization” of prices was 
thought favorable to recovery. 

Of these three lines of support for the NRA as a 
recovery measure, the most frequently stressed and the 
one to which we shall give the most attention is the 
so-called “purchasing power” theory. To this the re- 
mainder of the present chapter is devoted. The other 
two arguments will be touched on in the development 
of the analysis in the following chapters. 

THE STATEMENT OF THE THEORY 

The main outlines of the purchasing power theory are 
fairly simple. Employers were to raise wages and thus 
expand their payrolls. The return flow of these enlarged 
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payments in the form of demand for the products of 
industry would increase the physical volume of goods 
and services sold. This would mean greater production, 
still greater payrolls, a further expansion of demand, and 
so on up the ascending spiral of recovery. 

It was held, by the President at least, that there was 
one important condition to the achievement of this se- 
quence: employers must not raise their selling prices as 
fast or as far as they raised wage rates. If they did so, the 
return flow of their enlarged payroll disbursements 
would be absorbed in the payment of higher prices rather 
than in the movement of more goods. The same physical 
volume as before would be taken off the market, with no 
real gain to recovery. This angle is clearly set forth in 
the Presidents statement outlining the policies of the 
NRA at the time of the passage of the Recovery Act. 

I am fully aware that wage increases will eventually raise 
costs, but I ask that managements give first consideration to the 
improvement of operating figures by greatly increased sales to be 
expected from the rising purchasing power of the public. That 
is good economics and good business. The aim of this whole 
effort is to restore our rich domestic market by raising its vast 
consuming capacity. If now we inflate prices as fast and as 
far as we increase wages, the whole project will be set at naught. 
We cannot hope for the full effect of this plan unless, in the first 
critical months, and, even at the expense of full initial profits, we 
defer price increases as long as possible. If we can thus start a 
strong sound upward spiral of business activity our industries 
will have little doubt of black ink operations in the last quarter of 
this year.^ 


^ Additional light on the President’s views may be found in the terms 
of the President’s Agreement which required a pledge from the signer 
^‘not to increase the price of any merchandise sold after the date thereof 
over the price on July i, 1933, by more than is made necessary by actual 
increases in production, replacement, or invoice costs of merchandise, or 
by taxes or other costs resulting from action taken pursuant to the Agri- 
cultural Adjustment Act, since July i, 1933, and, in setting such frice 
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General Johnson’s statements on this point swing back 
and forth between the view that employers must raise 
wages before prices are increased and the essentially 
diflFerent view that they must merely not raise prices 
ahead of wages. A statement of the latter view follows: 

In the first place, don’t forget that nobody expects employers 
to pay the increased cost of re-employment. That is not possible. 
The consumer — as always — ^pays the bill. It is no argument to 
say, “Oh, this will cost this great company $ 1 ,000,000 a year,” 
or “this small employer $200 a month.” Of course it will do 
nothing of the sort. It is inevitable that the employer will raise his 
prices and will himself pay nothing at all. The only restraint that 
is asked of him is that he not raise his prices any more than his 
costs are raised. Except in a limited class of cases there is simply 
nothing to the claim that any employer pays this bill.^ 

Without undertaking the hopeless task of reconciling 
all of General Johnson’s statements with each other, or 
with those of the President, we shall take it for granted 
that the most authoritative statement of the NRA pur- 
chasing power theory called for a lag of price increases 
behind wage increases. This lag was expected to result 
in an expansion of productive activity and in lowered unit 
costs of production, which would obviate the need for 
raising prices later to the full extent that would have 
been required had the wage increases been offset at the 

increases^ to give full voeight to 'probable increases in sales volume, and 
to refrain from taking profiteering advantage of the consuming public^’ 
(italics curs’). The italicised portion of the pledge appears to indicate 
the view that the full increase in costs should not be immediately passed 
on in higher pi ices 

' NRA Release No. 281, Aug. lo, 1933. Not only were General John- 
son’s admonitions to einployeis to raise wages first and prices afterwards 
interspersed \vith requests simply that they raise prices no faster than 
wages, but exhortations to keep prices down were alternated with prophe- 
cies that they were surely going up, and even with statements that higher 
prices were one of the goals of the NRA program. It should not be sur- 
prising that such confusing counsels often led employers to stretch a 
point in their own interest. 
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original level of production. At the best, the theory was 
exceedingly vague as to the duration of the lag and the 
extent to which employers were expected to dig into 
their pockets to finance the wage increases before recoup- 
ing through higher prices. 

THE THEORY IN PRACTICE 

Before we proceed to the discussion of this theory we 
should record the fact that in practice it did not work out 
as planned. We shall see in the following chapter that 
the anticipated lag of price advances behind wage in- 
creases did not in general occur 5 indeed, that on the 
average prices rose ahead of wage rates. 

In view of the circumstances attending the inaugura- 
tion of the NRA program, this result is not surprising. 
The codes and the President’s Agreement did not be- 
come generally effective until August 1933. Meanwhile 
the entire program, with its practical assurance of higher 
costs and prices, had become public early in May, had 
been formally placed before Congress by the middle of 
the month, and passed by the middle of June. Since in- 
dustry was virtually given notice of impending increases 
in labor costs two or three months before they became 
effective, a wave of speculative anticipation of these cost 
increases, and of the price advances they were certain to 
bring, swept prices up even before the codes were ready 
for operation. 

Before this rising tide of prices the NRA stood as 
impotent at King Canute before the ocean. “Speculative 
price advances” were repeatedly decried, but without 
noticeable effect. The great majority of employers 
looked on the NRA as a means of eliminating losses, not 
of increasing them, and there was a rush to get out of 
the red by the most popular route — ^price raising. In the 
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justifiable belief that the NRA had practically reduced 
the anti-trust laws to a state of suspended animation, 
they raised and “stabilized” their prices, in many cases by 
agreement. In other cases prices were boosted without 
agreement.® By the time wages were raised by the codes 
it was a question of catching up with prices, not of lead- 
ing them up.* 

It is the first and most obvious criticism of the NRA 
program for increasing real purchasing power that while 
depending for its effect on a certain relation between 
wage increases and price increases it offered no semblance 
of control over one of the factors in this dual relation- 
ship. In the wisdom of retrospect at least it is apparent 
that there was even at the outset little reason to 
expect that the result would conform to the preconceived 
design. If the program represented planning it was plan- 
ning without any adequate means of execution. 

We shall discuss in later chapters the economic 
effects of the NRA as' it actually worked out. For the 
remainder of the present chapter, we shall consider the 
merits of the NRA purchasing power theory itself. The 
question is admittedly somewhat academic in view of the 
failure of the NRA to secure the practical application of 
the theory, but it is of sufficient importance to warrant 
a brief consideration. 

RAISING WAGES WITHOUT PRICE ADVANCES 
A HYPOTHETICAL CASE 

Since the most authoritative version of the NRA pur- 
chasing power theory appears to consider wage increases 

® It should not be inferred that prices advanced ahead of wage rates in 
each and every case. Many employers were unable to raise their prices 
and others delayed doing so. Increases were so widespread, however, as to 
produce a sharp rise in the general level of prices. 

* See Chap. XXXIII. As early as July 20, 1933 General Johnson issued 
a warning that “the rapid rise of retail prices ahead of consuming power 
may precipitate another crisis.” NRA Release No. July 20, 1933. 
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beneficial only in so far as they are not accompanied by 
compensatory price advances, it may be interesting to 
speculate on what would have happened if the NRA had 
raised wages and had at the same time forbidden price 
increases entirely. While we have no reason to believe 
that the theory contemplated anything quite so drastic 
— ^we have already observed that it is impossible to ascer- 
tain exactly what it did contemplate — the consideration 
of this hypothetical case should cast some light on the 
fundamental issues involved. The case represents the 
theory carried to its logical limits. 

If employers are to absorb higher wage costs the first 
and most obvious question is where, except by offsetting 
price increases, they are to get the money for the extra 
payroll. On this point the official NRA literature is 
rather noncommittal. The reader is frequently left to 
infer that the wherewithal to pay the higher wages will 
be obtained from the increased spending of the benefited 
wage earners. Obviously, this puts the cart before the 
horse. Before these workers can spend more they must 
receive more. By the same token, before the employers 
can receive more from the return flow of their wage dis- 
bursements, they must find the money to expand those 
disbursements. This brings us back where we started. 

Before we consider possible methods, other than price 
advances, by which employers may finance enlarged pay- 
rolls, it should be made clear that the enlargement of 
total wage payments is by no means a necessary result of 
a raising of wage rates. Confronted by higher labor costs 
and pegged selling prices, employers may avoid un- 
profitable operations by shutting down their plants and 
paying no wages whatever. They may discontinue a part 
of their operations and so reduce their labor force that 
their payroll disbursements are no larger, or are even 
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less, than before. They may speed up their labor, by 
“stretch-out” and other methods, so that their wage costs 
on a given volume of operations are not increased. For 
these and other reasons, compelling employers to absorb 
higher wage rates is a very different thing from compel- 
ling them to increase their aggregate payrolls. 

It seems exceedingly probable that the Imposition of 
higher wage rates under the conditions assumed in this 
hypothetical case would result in a relative increase (if 
any) in payrolls much smaller than the average wage- 
rate increase. Because the higher price of labor would 
make it unprofitable to conduct many operations thereto- 
fore extant, the amount of labor taken off the market 
would contract. Payrolls might conceivably fail to ex- 
pand at all. Let us assume, however, for the sake of the 
argument, that the decline in the amount of labor pur- 
chased by employers does not entirely offset the effect 
of higher wage rates for the labor that continues to find 
a market, and that the total wage disbursements of em- 
ployers are actually expanded. Does this mean that there 
is an enlargement of the purchasing power of the com- 
munity as a whole? Let us turn to a consideration of this 
question. 

There are three prindpal expedients, other than price 
advances, by which employers can finance whatever pay- 
roll increases are occasioned by wage increases. ( i) They 
can curtail their non-wage disbursements in order to di- 
vert additional funds to wage payments. (2) They can 
use up their available cash reserves. (3) They can bor- 
row from banks (with the consent of the bankers) . 

Consider first a shifting of employer disbursements to 
wage earners at the expense of alternative payments. It 
is often easy for a time to allow accounts payable to accu- 
mulate, to let inventory run off, to cut down on repairs, 
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replacements, and additions to plant, to delay debt re- 
tirements, to curtail dividends and other proprietary 
withdrawals, and to reduce salaries. Some of these 
expedients involve a reduction in the employers’ direct 
demand for commodities while others indirectly reduce 
demand by cutting down the flow of funds distributed to 
other spenders. In either case the curtailment may offset 
the benefits derived from the additional spending of 
wage earners. 

If the brown-eyed inhabitants of the United States 
were to donate 10 per cent of their incomes to the blue- 
eyed inhabitants, few people would argue that this 
transfer would increase either the power of the entire 
population to spend for goods and services or its actual 
expenditures. One group would presumably spend less 
and the other more, by a like amount. If the employers 
of the country add 10 per cent to the weekly payrolls of 
wage earners and curtail by a like amount their payments 
to others, the result may be similar. 

It is sometimes argued that a redistribution of em- 
ployer disbursements in favor of labor, even with no 
increase in their aggregate amount, shifts income from 
slow spenders to rapid spenders, hence that the redistri- 
bution itself generates a larger demand for goods and 
services within a given period of time. In so far as em- 
ployers enlarge their payrolls by a curtailment of their 
own expenditures for materials, supplies, repairs, re- 
placements, and the like, there seems little reason to 
believe that the funds thus diverted will reach the mar- 
kets for goods and services sooner than if the diversion 
had not occurred. In so far, however, as their disburse- 
ments to labor are expanded by a curtailment of pay- 
ments to the recipients of property income — ^interest. 
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rent, royalties, and dividends — the case is somewhat 
different. 

It is probably true that money paid out for these pur- 
poses returns on the average more slowly to the markets 
for goods and services than if paid to wage earners. If 
this is so, it is due to the fact that a considerable portion 
is “saved” — 2. proportion much larger than in the case 
of wages. Before these savings find embodiment in 
physical goods they have ordinarily to go through the 
relatively tortuous channels of the capital market, a 
process that usually requires more time than the ex- 
penditure of the unsaved portion of the funds received 
by wage earners. The disparity is particularly marked 
during periods of low business confidence and inactive 
capital markets. It cannot be inferred simply from this 
difference in rate of expenditure, however, that a shifting 
of employer disbursements from capital payments to 
labor payments will, in the absence of an increase in the 
aggregate for both purposes, augment the total spending 
of the community. In the first place, the possibility of 
such a shift is severely limited. Secondly, we must reckon 
with its effect on the rate of expenditure of funds which 
continue to accrue to the owners of property after the 
shift has been accomplished. Let us consider these points 
in order. 

The possibility of diverting to labor through wage in- 
creases the disbursements employers are making for 
interest, rents, and royalties is within any moderate 
period of time comparatively slight. These payments are 
governed by contract and are not quickly reducible. If we 
may judge conditions at the time the NBA was launched 
by the showing of non-financial corporations in 1932., 
employers’ disbursements for interest, rent, and royalties 
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aggregated much larger than their disbursements for 
dividends.® The major part of the property income paid 
out by employers was apparently of a kind not subject to 
quick curtailment. The flexible part, namely dividends, 
was very small in relation to the total of payments to 
labor. We have estimated that if the NRA had been able 
to divert to labor (i) all of the corporate dividends and 
(2) all of the property earnings withdrawn by the own- 
ers of unincorporated enterprises, the total labor income 
of the country would have been increased only 5 to 10 
per cent.® Of course the possibility of such a complete 
diversion was nil. 

Even if employers had stopped entirely all dividend 
payments and other withdrawals of equity income and 
had added to their payrolls the amounts thus obtained, 
it is far from certain that the somewhat more rapid ex- 
penditure of the diverted funds at the hands of labor 
would have compensated for a slowing up in the expendi- 
ture of property income accruing to the recipients of 
interest, rents, and royalties, not to mention funds saved 
from labor income. The slowing up in the rate at which 
the savings of the community find embodiment in goods 
and services would be a probable result of the extin- 
guishment of dividend payments. 

Without pursuing the matter further at this point, we 
may record the conclusion that at the time the NRA was 
launched little stimulus, if any, could have been given to 
business merely by diverting to labor a part of the em- 
ployer disbursements which, except for wage increases, 
would have gone to other recipients. It was essential that 

® According to Statistics of Income, 1932, U. S. Bureau of Internal 
Revenue, interest payments by non-iinancial corporations were alone 
nearly as large as their dividends (2.6 billion dollars as against 3.1 bil- 
lions) . Rent and royalty payments are not available. 

® See Appendix C, p. 914. 
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the plan should actually enlarge the aggregate outgoing 
payments o£ employers instead of merely redistributing 
them. Only in this way could it be expected to enlarge 
materially the return flow of such payments in the form 
of demand for the products of industry. 

Still continuing our hypothetical case, let us ask 
whether, if the NRA had raised wages without permit- 
ting price advances, employers generally would have 
been induced to expand their aggregate disbursements. 
This brings us to a consideration of the two principal 
expedients by which they might have tried to do so, 
namely, bank borrowing and the using up of cash bal- 
ances.’ Was there at the time the NRA was proposed any 
strong probability that, in the absence of price increases, 
wage increases would lead to any general resort to these 
devices on a scale sufficient to be of importance to re- 
covery? 

In so far as increased labor costs are not financed by 
price advances, employers obviously suffer at the outset 
either a diminution of their profits or an aggravation of 
their losses. Their net earnings go down as the income of 
labor goes up. The question is whether, if the NRA had 
prohibited price advances, employers would have gener- 

^ There are several expedients o£ much less importance than bank bor- 
rowing and the reduction of cash balances by which employers may 
attempt to finance increased total disbursements. They can, for example, 
force the collection of debts owing them, sell assets they would not 
otherwise have disposed of, borrow from others than banks, etc. (Bor- 
rowing by allowing ordinary payables to accumulate is excluded here as 
a reduction of disbursements.) As for forcing the collection of receiva- 
bles it is a case of robbing Peter to pay Paul. Spending power gained 
in this way by the collector is lost by the one who is forced to pay. 
Extraordinary sales of assets and non-bank borrowings may be of some 
account, but whether the transfer to workers of funds so obtained en- 
larges the total spending of the community for the products of current 
industry depends on when and for what the previous holders of the money 
would have spent it if the transaction had not occurred. In any event 
such operations are likely to be of minor consequence. 
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ally borrowed from banks and used up their cash to meet 
the additional losses forced upon them. 

It must be remembered that when the NRA was 
proposed the employers of the country were collectively 
running in the red to the tune of several billions of 
dollars a year. In 1932 corporations alone had a com- 
bined net deficit, after income taxes, of nearly 6 billions.® 
Less than 20 per cent of these corporations showed net 
income. It also must be remembered that up to the time 
the NRA was proposed the unprecedented business losses 
accompanying the depression had not led employers as 
a whole either to increase their bank borrowings or to 
impair their relative cash position. On the contrary, these 
borrowings were drastically reduced, while aggregate 
cash holdings were strengthened in relation to the vol- 
ume of business.® The depression experience points 

^Statistics of Income^ 1932. While the computation of net incomes 
and deficits for income tax purposes gives a somewhat more gloomy 
picture than would be derived by ordinary accounting methods, the 
differences are not sufficient to change tlie picture essentially. 

’No figures are available showing separately the bank loans of em- 
ployers for business purposes. Loans of all banks in the United States 
declined from near 42 billion dollars in 1929 to a little over 22 billions 
in the spring of 1933. (A minor part of this decline is due to the 
withdrawal of the loans of suspended banks from the figures as re- 
ported.) Business loans make up a preponderant part of the total and 
have undergone drastic liquidation. This is further indicated by the 
trend of ^‘all other”- loans as reported by the Federal Reserve member 
banks. While by no means identical with loans for ordinary business 
purposes, this classification is perhaps the best indicator of their move- 
ment. These loans declined 55 per cent during the depression. 

In spite of unprecedented deficits the cash balances of non-financial 
corporations declined only 20 per cent from 1929 to the end of 1932. 
Since the dollar volume of business transacted with these balances was 
50 per cent lower, the ratio of cash to transactions a'ctually increased 
by 60 per cent. More noteworthy still, this ratio was virtually the same 
in 1932 for corporations showing net deficits as for corporations with 
net incomes. (These computations are based on the Statistics of Income for 
1929 and 193a. The ratio of cash to the dollar volume of business is not 
necessarily by itself an adequate measure of the strength of the cash 
position, but it sufilces nevertheless to show in a very rough way what 
has occurred. The volume of business is measured by gross receipts.) 
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strongly to the conclusion that the pressure o£ losses will 
not as a rule induce either business men to borrow or 
bankers to lend, and that there is the greatest resistance 
against the reduction of cash balances in order to meet 
deficits. 

While we do not wish to stress this evidence too 
heavily, we see little reason to believe that the reaction 
of employers to losses imposed by NRA wage increases 
(accompanied by a prohibition against price advances) 
would have been essentially diflFerent from their reaction 
to the losses already encountered during the depression. 
We seriously doubt if they would have financed these 
additional losses to any considerable extent by bank bor- 
rowings or the impairment of cash positions. It appears 
more probable that they would have obtained the funds 
for whatever additional payroll (if any) resulted from 
the wage increases largely by a curtailment of non- 
wage expenditures, that is to say, by a redistribution 
rather than an enlargement of their outgoing payments. 
Such a reaction, as we have already observed, would 
have reduced “purchasing power” in one place while 
increasing it in another. The shift might have been de- 
sirable from some points of view, but it would not have 
been likely to promote recovery as we have defined 
the term. 

The NRA was right in holding that if we were to get 
out of the depression somebody had to begin spending 
more money. More goods had to be taken off the market. 
It was right also in so far as it held that this revival of 
spending, if it was to occur otherwise than by an enlarge- 
ment of government expenditures, could best be initiated 
through an expansion of the disbursements of business 
organizations. The country’s greatest reserve of unused 
private purchasing power was the dormant funds of 
business enterprises and investors and the potential bank 
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credit which awaited their decision and ability to bor- 
rowd“ If the NRA had raised wages without permitting 
price advances, we think it unlikely the added losses thus 
imposed on business would have forced into use any con- 
siderable part of this latent spending power. 

We have previously pointed out that the NRA had no 
power to reach the reserve purchasing power in the 
hands of investors whose income was derived from in- 
terest, rent, and other sources not materially affected by 
the wage-raising program. Even if the compulsory 
absorption of higher labor costs could have pried loose 
a certain amount of idle money held by employers it is a 
fair question whether the increase in losses might not 
have seriously aggravated the hoarding of Investment 
funds held in these other quarters. Timid money cannot 
be dragooned into expenditure. Since the NRA had no 
adequate power to appropriate such funds, or to prevent 
their steady accumulation through the process of saving, 
the logical course would have been to promote their 
voluntary utilization. To this end the doctrine of salva- 
tion by increased losses seems inappropriate.^^ 

In so far as the NRA purchasing power theory called 

We have already cited the fact that the cash holding’s of corporations 
were extraordinarily large in relation to the current volume of business. 
The overflow into expenditure of the redundant portion of these bal- 
ances, not to mention the proceeds of new bank loans, would have pro- 
vided a powerful stimulus to business. There is good reason to believe — 
though here satisfactory statistics are lacking — that there were large 
accumulations of idle cash in the hands of individual business enterprises 
and investoi's. This was probably not true in general of w'age earners 
and others in the low income groups. 

The theory has sometimes been advanced that since producers and 
distributors always have on hand an inventory of goods processed or 
bought in the past, they can sell these goods on the basis of original 
cost, regardless of the fact that replacement costs have been raised by 
the codes, and still make as much profit on them as they would have 
made if replacement costs had remained the same as the original 5 hence 
it is concluded that for as long as the low-cost inventory is being sold 
employers can pay higher wage or other costs without curtailment of 
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for a general increase in income of employees at the 
expense of the earnings of employers, it was, we believe, 
ill suited to the conditions prevailing when it was ad- 
vanced. A curtailment of profits to the advantage of 
labor might be under some circumstances conducive to 
the enlargement and stabilization of production, but 
this was certainly not the case in the spring of 1 933. "With 
most of industry operating in the red, any feasible ex- 
pansion of payrolls at the expense of profits was slight 
indeed. Moreover, this attempt to squeeze blood from 
the turnip of business earnings would have aggravated 
the stagnation of business and investor expenditures, thus 
still further delaying the release of the large reservoir 
of purchasing power impounded for such expenditures. 

One more point and we shall leave our hypothetical 
question. It is sometimes argued that the expansion of 
productive operations made possible by the increased 
spending of the workers benefited by wage increases 
would enable employers generally to regain their profit 
position, without price increases, through a lowering of 
unit overhead costs. There can be no doubt that if raising 
wages while prohibiting price advances were a means of 
expanding the aggregate volume of production there 
would be, on the average at least, a reduction in unit 
overhead costs. In many cases there would also be a gain 
in output per man hour with accompanying reductions 

profit. . Despite some of the accounting conventions that enter into the 
calculation of profits, this view seems to us erroneous. If inventory is 
being sold at less than the cost of replacing it, the proceeds of the sale, 
when embodied in new inventory, represent fewer goods than before. 
The owner is actually poorer in real wealth, even though he may show 
a gain in dollars. By selling at original cost in a period of rising costs 
and prices, industry would have constantly to drain away its cash, 'and in 
the end would have to borrow, merely to preserve a constant inventory 
in physical terms. That dollar profits may be shown under these condi- 
tions does not alter the fact that in terms of goods industry would be 
incurring losses. 
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in direct costs per unit. The important question, however, 
is whether under the conditions confronted by the NRA 
the raising of wages without price increases would have 
so expanded aggregate production as to bring these po- 
tentialities into realization. For the reasons advanced 
above, we are constrained to doubt it.^^ 

WAGE RAISING FOLLOWED BY PRICE RAISING 
The foregoing hypothetical case was propounded in 
order to examine the probable consequences of raising 
wages at the expense of profits. We have expressed the 
view that under the conditions existing at the time the 
NRA was launched this policy would not have promoted 
recovery. As we have already pointed out, however, 
the NRA did not contemplate anything so drastic as a 
prohibition of price advances. It left prices free to rise 
but hoped merely that.they would not rise as fast and as 
far as wage rates. It expected that employers would 
voluntarily “absorb” higher wage costs, at least at the 
outset, and thus effect that enlargement of payrolls at 
the expense of profits which was conceived to be the 
essential condition of the success of the scheme. This 
raises the pertinent question whether the conclusions 
reached from our hypothetical case are inapplicable to a 
voluntary absorption of increased labor costs by employ- 
ers when prices are left free of governmenal restraint. 

is not inconceivable that if employers borrowed enough from 
banks, let us say, and continued to disburse the proceeds with sufficient 
persistence while foregoing price advances, they might realize a sizable 
expansion in their aggregate volume of operations. Eventually, they 
might by this means alone achieve a restoration of the profit and loss 
position obtaining before the higher wage rates were effective. The 
amount of expansion in volume necessary to reach this result without price 
increases would depend on the extent of the initial increase in wage costs 
and the rate at which average unit costs decline with an expansion of 
operations. The theoretical possibility of this result is one thing $ the 
practical probability of it another. 
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If the NRA had raised wages more prompdy, say m 
June 1933 instead of in August and September, it might 
have secured some lag of price increases behind wage 
increases, if for no other reason than that price readjust- 
ments require a certain amount of time. If the raising of 
wages under such circumstances had resulted in a stim- 
ulus to business it would not have been, in our opinion, 
because the lag in prices resulted in an absorption of 
increased labor costs by employers, but because the im- 
minence of higher prices occasioned by the increased 
labor costs offered a speculative inducement to build up 
inventories before the upward price readjustments were 
completed. This speculative buying would have brought 
about a temporary boom in production even though the 
squeezing of profit margins resulting from the lag of 
price increases behind wage increases were In itself of no 
benefit. Such a boom, even though accompanied by some 
absorption of higher wages by employers, would not 
have depended on this factor and indeed would have 
been stronger without itd^ We believe that the conclu- 
sions on profit squeezing which we reached from our 
hypothetical case are generally valid, when applied to 
the conditions facing the NRA, even in the absence of 
such an absolute prohibition against price increases as 
is postulated in that case. 

The NRA theory attached an exaggerated importance 

Had wages risen ahead of prices, the speculative expansion of pro- 
duction during the transition to higher cost and price levels would have 
been somewhat smaller than it proved to be with prices generally ad- 
vancing ahead of wages. When prices are rising before prospective wage 
increases are in effect, industry tries (i) to get as much finished goods 
as possible produced before wages are raised, and (2) to acquire large 
inventories of raw materials and supplies before prices rise further. Had 
the NRA raised wages promptly and left prices to be readjusted there- 
after, there would still have been the second incentive, which might 
well have provided a considerable temporary stimulus to business, though 
of less force than that afforded by the two incentives in combination. 
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to the matter of the timing of wage and price increases 
during the transition from lower to higher levels. The 
transition period was bound to be brief — a few weeks or 
months at the most. The really important question is not 
whether wage rates were raised a little sooner than prices, 
or vice versa, but whether the readjustments in the 
economic structure which survived the transition were 
conducive to a continuing recovery. 

The NRA envisaged the raising of wages as an imme- 
diate “pump-priming” operation, or as an initial shove 
needed to get the industrial engine off dead center. It 
expected, by a sudden increase in the purchasing pow'er 
of employees, to launch a “strong • upward spiral” of 
business. It was forgotten that much higher levels of 
employee purchasing power had formerly not prevented 
a strong downward spiral. Upward spirals of business 
activity are not a necessary result of any and every initial 
push. The result may equally well be a temporary flurry, 
followed by a leveling off or a recession to previous con- 
ditions. The development of an upward spiral requires 
not only an initial push but a continuing one. 

We do not believe that moderate differences in the 
timing of wage and price increases on the upswing would 
have made any substantial difference in the character of 
the readjustments when completed, or in their lasting 
effects. We have already stated that in practice the NRA 
occasioned an advance in price levels at least concurrent 
with, and probably preceding, the raising of wage-rate 
levels by the codes. The analysis of these developments, 
and of their probable economic effects, occupies the suc- 
ceeding chapters. The conclusions therein derived from a 
consideration of actual developments under the NRA 
may be taken as our judgment as to what the effect of 
the codes would have been had they raised wage rates to 
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the same degree but in advance of the upswing of prices 
— of course assuming the movement of prices to have 
been subjected to no more government restraint than it 
actually encountered. 



CHAPTER XXXIII 


WAGE RATES AND PRICES UNDER 
THE NRA 

If we are right in believing that the most important 
effects of the NRA from a recovery standpoint were the 
changes in costs and prices which it occasioned, some 
measurement of these changes constitutes a preliminary 
step in the appraisal of its results. As a background for 
this undertaking, let us first consider briefly the situation 
at the time the NRA was launched. 

CHANGES IN WAGE RATES AND LIVING COSTS DURING 
THE DEPRESSION 

One of the reasons frequently advanced to justify the 
broad-gauged campaign of wage raising which the NRA 
conducted was the acute shrinkage in labor income dur- 
ing the depression. From this it was inferred that the 
general level of wage rates had been excessively reduced 
and that restorative measures were called for. 

That the total payments of wages and salaries declined 
sharply during the depression is not in itself evidence 
that hourly wage rates were inordinately reduced. The 
falling off in total payments reflected not only a scaling 
down of wage rates but a shrinkage in the number of 
workers employed and a curtailment of working time 
for those still on the payrolls. The wage-rate reductions 
were therefore far less drastic than the decline in total 
labor income, and of course cannot be measured by it. 

Before we attempt to gauge the extent of these reduc- 
tions in wage rates it is appropriate to ask by what test 
we may determine whether they were excessive. The 

776 
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question raises many far-reaching issues of economic 
theory, the discussion of which is beyond the scope of 
this study. Without venturing any general solution of 
the problem, we shall advance the purely negative 
proposition that wage-rate reductions during the depres- 
sion were not excessive when paralleled by equivalent 
reductions in the cost of living 5 in other words, when 
real wages per hour did not decline. 

Since the cost of living during the first half of 1933 
averaged 2,7.7 per cent lower than for the year 1929, 
any reduction in wage rates less drastic than this left real 
earnings per hour higher than before the depression.’' 
Is there evidence that wage rates declined generally by 
more than this amount? 

Unfortunately, the available statistics on the average 
hourly earnings of labor do not for the most part run 
back of 1932. For this reason we must rely largely on 
inferences drawn from changes in average weekly earn- 
ings, for which we have more comprehensive data. The 
accompanying table shows for a number of different 
industries and classes of workers the average weekly 
earnings in 1929 first six months of I933> 

before the NRA, together with the average hours 
worked per week in the latter period and the change in 
average real earnings per week since I92,9* 

Despite the general reductions during the depression 
in the average number of hours worked per week, the 

^ Monthly cost of living index of the National Industrial Conference 
Board. This decline does not differ substantially from that of the index 
of the U. S. Bureau of Labor Statistics. The latter, which is computed 
semi-annually, shows the average of December 1932 June 1933 to 
be 24 per cent lower than the year 1929. The corresponding figure for 
the National Industrial Conference Board index is 26 per cent. (^That 
the average for the first six months of 1933 is 27.7 per cent under 1929 
instead of 26 per cent is due to a sagging of the index between the 
terminal months of the 1933 period). 
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Changes in Nominal and Real Weekly Earnings between 1929 and 
THE First Half of 1933^ 


1 

Industry and Class of Labor 

Average Nominal 
Weekly Earnings 

Percentage 
Change in 
Average Weekly 
Earnings 

Average 

Hours 

per 

Week 


1929 

1933 

Nominal 

Realb 

1933 

Manufacturing (wage earn- 






ers only) 

$25.30 

$15.79 

-37.6 

-13.7 

39.0 

Mining (wage earners only) : 

1 





Anthracite coal 

31.26 

24.26 

-22.4 

+ 7.3 

29.3 

Bituminous coal 

25.05 

12.32 

-50.8 

-32.0 

27.4 

Metalliferous 

30.19 

18.46 

-38.9 

-15.4 

39.2 

Quarrying and non-me- 






tallic 

23.67 

12.62 

-46.7 

-26.2 

36.8 

Crude petroleum 

36.37 

26.52 

-27.1 

+0.9 

44.6 

Trade: 






Retail® 

22.67 

16.22 

-28.5 

-1.1 

47.0 

Wholesale 

Public Utilities: 

36.06 

27.13 

-24.8 

+4.0 

46.9 

Telephones and tele- 






graphs 

25.37 

23.88 

-5.9 

+30.2 

37.3 

Electric light and power . 

30.02 

24 62 

-18.0 

+ 13.4 

43.5 

Electric railways 

3d. 02 

27.80 

-15.8 

+ 16.4 

45.7 

Steam Railroads: 




Wage earners 

32.01 

25.54 

-20.2 

+ 10.4 

42.1 

Salaried workers 

43.92 

36.97 

-15.8 

+ 16.4 

d 

Service: 





Laundry 

18.87 

13.75 

-27.1 

+0.8 

42.1 

Cleaning and dyeing, . . 

24.69 

15.93 

-35.5 

-10.8 

45.4 

Hotel 

16.97 

12.10 

1 

-28.7 

-1.4 

51.2 


* All 1933 figures are for the period January-June only. For sources, and 
methods of computation, see Appendix- C, p. 903. 

^ Nominal weekly earnings in 1933 were divided by 0.723 (the ratio of the 
1933 cost of living to the 1929 cost) and the result was compared with 
nominal earnings in 1929. 

® A part of the decline in average weekly earnings is due to a shift during 
the depression from full-time to part-time employees. The latter actually 
increased in number while the former showed a substantial decline. If the 
average real earnings per week are figured separately for the two classes of 
employees a gain over 1929 is shown in both cases. 

^ No data. 


average weekly real income in many lines actually rose.' 
The decline in nominal earnings was less than the reduc- 
tion in the cost o£ living. It may be taken for granted 
that where average real earnings per week either rose 
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or showed little change the average real earnings per 
hour were considerably higher in 1933 than in 1929.“ 
Even where real earnings per week showed a substantial 
decline, however, it does not follow that real hourly 
earnings went down. A glance at the last two columns 
of the table indicates that where the weekly real income 
was materially below 192.9 the average hours were low. 
Thus in the case of manufacturing wage earners (for 
whom we have 1929 data on working hours) the decline 
of 13.7 per cent in average real income per week was 
due wholly to a decline in average hours from about 
50 to 39. The average real earnings per hour actually 
rose about 10 per cent.* 

We may say with considerable assurance that average 
real earnings per hour were higher in the first half of 
1933 than in 1929 in all the lines of industry shown in 
the table, with the exception of bituminous coal, quarry- 

^ We have no actual figures for most of these employments to show- 
average hours worked per week in 1929, but data for various earlier 
years indicate quite clearly that the average week was shorten^ during 
the depression in all or nearly all of the employments covered in. the 
table. 

® This I o per cent increase is calculated on an assumed average week 
of 50 hours in 1929. The manufacturing establishments reporting to 
the National Industrial Conference Board showed an average of 48.4 
hoursj but since workers in these plants have averaged consistently a 
shorter week than those in the much larger number of plants reporting 
to the Bureau of Labor Statistics (figures for the latter do not go back 
of 1932)5 it seems reasonable to suppose that the Bureau’s average, if it 
had been computed in 1929, would have been at least 50 hours. 

According to data compiled by the National Industrial Conference 
Board, the average hourly real earnings of wage earners in 25 manu- 
facturing industries were 7 per cent higher in the first half of 1933 than 
in 1929. (Computed from Wages in the United States, igi4-xg$o, Table 
13, and Supplement to Conference 'Board Service Letter, May 1934? 
Table i.) Another computation, based on a special Conference Board 
study, shows that the average hourly real earnings of wage earners in 
over a thousand manufacturing establishments were 9 per cent higher in 
January 1933 than in January 1930. Calculated from wage data re- 
ported in the Conference Board Service Letter, February 1933, p. 11. 
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ing, metalliferous mining, and cleaning and dyeing/ 
It is even doubtful whether it is necessary to except the 
last two of these. In some fields the increase was very 
substantial. 

Certainly it is safe to say that the reduction during 
the depression in the general levels of hourly wage rates 
was not excessive when compared with the decline in 
living costs. With real wages per hour averaging higher 
than in 1929, it is obvious that the decline in the aggre- 
gate real income of labor was generally attributable to 
unemployment, either partial or complete, not to low 
wage rates.' 

An increase in average real earnings per hour appears 
to have been enjoyed by unskilled and skilled labor 
alike. Although the data on this point are limited largely 
to wage earners in manufacturing, and can support at the 
most only tentative inferences as to other fields, they 
indicate that the average real hourly earnings of un- 
skilled workers in the first half of 1 933 were above 1929 
by about the same percentage as those of semi-skilled and 
skilled workers.® 

^ Calculations ba^ed on -studies of average hourly earnings in bitumi- 
nous coal mining in 1929 and 1933 (pre-code) indicate a decline of 14 
per cent in average real earnings per hour in this field. These studies, 
by the Bureau of Labor Statistics, are reported in the Monthly Labor Re- 
view for September 1933, p. 636. The calculation of average real earn- 
ings is our own. 

® This conclusion based on data for only a part of the country’s em- 
ployees is in line with the figures published by the Department of Com- 
merce showing that the average annual real earnings of all employed 
workers were slightly higher in 1932 than in 1929. Since many types of 
workers had their hours shortened, this points to average real earnings 
per hour considerably higher than in 1 929. See National Income, jp2p-j 2, 
U. S; Department of Commerce, Table 5. 

® Data compiled by the National Industrial Conference Board indicate 
that between 1929 and the first half of 1933 the average hourly real 
earnings of manufacturing wage earners increased as follows: unskilled 
male workers, 7 per cent} skilled and semi-skilled male, 8 per cent} 
female, 4 per cent, (Computed from Wages in the United States, 1^14- 
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It is unquestionably true that in certain industries, 
localities, and establishments wage rates had been re- 
duced much more drastically than living costs. We need 
not debate here the question whether it was desirable to 
intervene in some of these situations with minimum wage 
standards. From a recovery standpoint, such a restricted 
program would have made little difference one way or 
the other.’^ It would also have had little resemblance to 


195 0, Table 13, and Sufflement to Conference Board Service Letter y 
May 1934, Table 2.) Another calculation based on Conference Board 
data for skilled and semi-skilled workers and Bureau of Labor Statistics 
data for common labor (entrance rates) shows that in the 8 manufactur- 
ing industries covered by both series the hourly real earnings of common 
labor rose about 9 per cent between 1929 and the first half of 1933, as 
compared with a rise of 5 per cent in the case of skilled labor. (Com- 
puted from data published by the Conference Board in the works cited 
above 5 from data published by the Bureau of Labor Statistics in the 
Monthly Labor Review^ December 1934, p. i455) and from the 1933 
Census of Manufactures, The eight industries were weighted in ac- 
cordance with 1933 employment.) 

Further light on changes in the wage rates of unskilled labor during 
the depression may be derived from the fact that from 1929 to the first 
half of 1933 the average hourly real earnings of common labor on fed- 
eral aid highway projects rose 15 per cent. (Computed from wage data 
compiled by the Bureau of Public Roads.) 

^ It is impossible to say with any exactness what proportion of the 
country’s employees would have been affected by the code minimum wage 
rates had there been no accompanying reduction of hours and no attempt 
to raise wages above the minimum. It is clear, however, that the propor- 
tion would have been small. The weighted average hourly minimum 
wage rate (the codes being weighted by. the number of employees cov- 
ei*ed) was probably under 35 cents (see Chapter XII, pp. 324, 325). 
Data on rates actually being paid unskilled labor before the NRA are 
comparatively limited. A study by the Bureau of Labor Statistics as of 
July I, 1933 showed an average hourly entrance wage rate of 35 cents 
for male common labor. {Monthly Labor Revie<vj^ December 1934) P* 
1454.) For the same month the National Industrial Conference Board 
reported average hourly earnings of 37.5 cents for unskilled male wage 
earners in manufacturing and 30.3 cents for female workers. Without 
pressing these fragments of evidence too far, we may venture the tenta- 
tive conclusion that at the time the NRA was inaugurated the average 
wage rate of unskilled labor throughout the country was approximately 
the same as the (weighted) average of minimum rates incorporated into 
the codes. This would suggest, as a rough guess, that something like one- 
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the program that the NRA put into operation. In part 
because of its adherence to the idea that higher wages 
were beneficial as a means of enlarging purchasing 
power, and in part because the spreading of employ- 
ment through limitations on hours involved raising 
hourly wage rates to prevent reductions in the weekly 
earnings of those whose hours were cut, the NRA 
boosted these rates generally.® 

The basic difiiculty in the spring of 1933 was not that 
hourly wage rates were generally too low, but that there 
were not enough hours being worked. It did not seem 
to occur to the NRA that in some cases wage rates might 
be too high instead of too low, or that a high price for 
labor might restrict the amount used. On the contrary, 
it seems to have been assumed that employers would buy 
more labor at a high price than at a low one. This idea 
we shall have occasion to examine later on. 

THE PROBLEM OF MEASUREMENT 

The measurement of the special effects of the NRA 
on wage rates and prices can be accomplished only by 
the use of some assumption, express or implied, as to 
what would have happened in its absence. It must be 
admitted that in a situation so complex and in many waj's 
so unprecedented as that into which the codes were 
launched, assumptions of this character are perilous at 
the best. It is fortunate from the standpoint of statistical 


half of the unskilled workers in NRA industries were getting less than 
the applicable code minima* Had the codes affected only these sub-mini- 
mum workers the increase in the total labor cost of production would 
have been slight, the bulk of that cost consisting of payments to skilled 
and semi-skilled labor. 

® Although in the main low hourly rates -were raised more than high 
ones, increases were not confined to the lower brackets. For a further 
discussion of this subject, see Chap* XXXV'II. 
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analysis that the changes in wage rates and prices attrib- 
utable to the NRA appear to have been for the . most 
part concentrated within a relatively brief period in 
1933. This makes it possible to compare pre-code and 
post-code wage and price levels only a few months apart, 
and to make the assumption, subj ect to certain qualifica- 
tions, that during this short interval changes in these 
levels due to other influences than the NRA may be 
ignored. 

This method of segregating the effects of the NRA 
from those of other elements in the situation becomes 
less and less trustworthy as the time span covered by 
pre-code and post-code comparisons is lengthened. Com- 
parisons involving the last few months of i933 
pre-NRA months in the first half of the year are for 
many purposes fairly satisfactory. Those involving con- 
ditions in 1934 and pre-code conditions in 1933 are very 
much less so. With a time span of a full year, the assump- 
tion that but for the NRA there would have been no 
material change in wage and price levels becomes ex- 
ceedingly shaky. For this reason we shall for the most 
part confine our analysis to developments occurring 
within the calendar year 1933 (though the calculations 
will be carried to the middle of 1934)- 

In thus limiting the time span for pre-code and post- 
code comparisons we shall unavoidably omit from con- 
sideration some of the delayed effects of the codes. It is 
well known that in many cases wage readjustments aris- 
ing out of the codes (or the President’s Agreement) con- 
tinued to be made for some time after these became 
effective, and that price advances were sometimes de- 
layed for a considerable period. Because such trailing 
readjustments continuing over into 1934 are not satis- 
factorily separable statistically from changes due to other 
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factors their importance cannot be measured, but they 
are believed to be comparatively small in relation to the 
adjustments accomplished during the transitional period 
of 1933- 

Even within the limited time span just defined the 
difficulties in the way of measuring changes in the gen- 
eral levels of wage rates and prices are formidable 
indeed. The only usable indicator of changes in wage 
rates covering currently any large number of workers 
consists of data on average hourly earnings. Not only is 
this indicator somewhat inexact at best, but it is not 
available for all of the industries subject to the NRA.® 
For the rest we must rely on estimates. As for the cost of 
living — ^the price series that from the standpoint of 
NRA theory should be compared with changes in wage 
rates — the only general indexes available purport to 
cover only the budgets of the families of urban wage 
earners. Not only are these indexes of doubtful useful- 
ness as reflections of the cost of living of other classes of 
employees, but it is questionable whether in the transition 
period of 1933 they reflected adequately changes in that 


® For several reasons, changes in average hourly earnings as currently 
computed may fail to measure accurately the (weighted) average change 
in wage rates in the industries they represent, (i) When employment 
is increasing there is some tendency for the added workers to be taken 
on in disproportionate numbers in the less skilled jobs and to be paid 
less than older employees even on the same jobs. For this reason the 
average hourly earnings of new and old employees combined may change 
without commensurate changes in the average earnings (or wage rates) 
of the old employees alone. (2) The average hourly earnings of a 
varied group of employees may change merely because of a shift in the 
relative importance of different types of labor in the composite. (3) 
Where compensation is on a piece-work basis, as it frequently is in manu- 
facturing and mining, average hourly earnings may change because of 
differences in the continuity or intensity of work, apart from changes in 
the rates of pay. (4) The actual data on average hourly earnings are 
based on retuims from only a part of each industry, these returns com- 
ing chiefly from the larger enterprises in the field. They may be in some 
degree unrepresentative of the non-reporting units. 
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of the wage earners themselves/” For this reason, we have 
had to construct our own index, based in part on esti- 
mates. Though we believe it to be superior* for our pur- 
pose, it is a rough approximation at the best. 

In view of these obstacles to the measurement o£ 
changes in wage rates and price levels due to the NRA. 
it is obvious that a large component of judgment and 
opinion inheres unavoidably in any results obtainable. 
Absolute proof is impossible. It follows, of course, that 
any conclusions reached can be formulated only in the 
most general terms. 

WAGE RATES AND LIVING COSTS 

The effects of the NRA viewed particularistically 
were exceedingly diverse. They fell differently on 
different establishments, industries, labor groups, geo- 
graphical regions. It is not our purpose at present to 
explore these variations as such, but rather if possible to 
form some opinion as to the net effect on the economy 
as a whole. 

That the NRA raised hourly wage rates for some 
classes of employees by more than it raised living costs 
there can be no doubt. That for other.classes.it raised 
the cost of living without any increase in hourly com- 
pensation there can also be no doubt. Leaving aside for 
the present the question of whether the benefited group 
should have been favored at the expense of the other 
group, let us ask whether for all employed workers con- 
sidered collectively the gains exceeded the losses. Did 
the NRA, in other words, raise hourly wage rates on the 
average as fast and as far as it raised living costs? 

The reason for putting the question in this way is 
obvious. The NRA was supposed to promote recovery by 
increasing the total real purchasing power of employees. 

See Appendix C, p. 906. 
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From this standpoint it is not sufficient to know that for 
certain groups and classes of workers it raised wage rates 
more than it increased the cost of living. If other groups 
were adversely affected, the increase of real purchasing 
power in one quarter may have been neutralized by 
losses elsewhere with no net gain for the buying power 
of labor as a whole. To get at the total result it is neces- 
sary to include in the calculation even workers in em- 
ployments exempted from codes. The NRA affected 
their cost of living if it did not alter their wage rates. 
From a recovery standpoint, their real purchasing power 
is just as important, in proportion to its size, as that of 
any other type of labor. 

It may be reasonable to assume that changes in wage 
rates in the middle of 1933 (as evidenced by changes in 
average hourly earnings) can be attributed almost 
wholly to the codes and the President’s Agreement. It is 
not safe, however, to make this same assumption as to 
changes in the cost of living. During the period of the 
inauguration of the NRA an important part of the rise in 
living costs was owing to the rapid advance in the prices 
of farm products attributable to the AAA program and 
to other factors for which the NRA was not responsible. 
It is necessary, therefore, to make some adjustment for 
these elements in the situation. The cost of living index 
shown in the chart on page 788 was computed in such a 
way as to exclude that component of retail prices con- 
sisting of payments to farmers (plus processing taxes) 
and payments for imported commodities. For the move- 
ment of the adjusted index in the summer of 1933, the 
NRA is believed to be chiefly responsible.’^ It is com- 

^^The two adjustments cited probably cover the great bulk of the ef- 
fect on living costs of the depreciation of the dollar in foreign exchange 
which followed the gold regulations of April 1933. This depreciation 
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pared in the chart with an index of average hourly 
earnings for all employees in the country. 

While the character of these Indexes is not such as to 
warrant any fine-spun conclusions, they do show satis- 
factorily the extraordinary upsurge of living costs and 
hourly earnings in the summer of 1933. Most of the 
movement occurred within a period of three months, 
affording the clearest statistical evidence available of the 
influence of the codes. 


of course affected the prices of some export commodities other than farm 
products, but the change in the cost of living due to this factor was ap- 
parently negligible. 

In so far as the increase in the cost of living in the summer of 1933 
cannot be attributed to the rise in farm product prices (including proc- 
essing taxes), and to the influence of the depreciated dollar exchang-e on 
import and export prices, it may be attributed to (i) the NRA program, 
(2) a natural firming up of prices with the expansion of productive 
operations, and (3) general ‘‘inflation psychology.” The second of these 
factors could reasonably account for only a very minor part of the ex- 
traordinary rise which occurred. As for “inflation psychology,” a con- 
siderable part of it was due to the impending increase in costs and prices 
under the codes, and as such may be considered one of the effects of 
the NRA program. 

It seems very doubtful if such inflation psychology as was based on 
our monetary experimentation can be credited with much of the rise 
in the adjusted cost of living index during the summer of 1933. In the 
first place the timing of this rise was such as to suggest the dominant 
influence of the NRA program. The monetary experimentation began 
in April 1933 but neither the adjusted cost of living index nor an in- 
dex of wholesale commodity prices similarly adjusted began to rise sig- 
nificantly until June (see the chart on p. 790). The advance was prac- 
tically completed by September. Thereafter neither the gold-buying pro- 
gram of the Treasury, initiated Oct. 25, the silver buying program, 
initiated Dec. 21, nor the reduction in the gold content of the dollar 
on Jan. 31, 1934 had any visible effect on either the wholesale or the 
retail adjusted indexes. Secondly, while a vague inflation psychology 
based on monetary experimentation doubtless affected speculative security 
and commodity markets, it seems on general grounds unlikely that 5 t 
would produce a fraction of the widespread change in the prices of fin- 
ished goods that actually occurred. On the other hand, the certain immi- 
nence of higher production costs under the codes, and of price advances 
occasioned by those higher costs, was calculated to raise the prices of 
finished goods, and did so. 
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The chart indicates no such lag of price increases be- 
hind wage increases as was called for by the NRA theory. 
The codes apparently raised living costs on the whole 
concurrently with, or even in advance of, the hourly 
earnings of labor. 

Estimated Average Hourly Earnings and Adjusted 
Cost of Living of all Employees in the 
United States^ 

(January-June 1933=100) 



“ Our own estimates. For derivation, see Appendix C, p. 904. 


It appears also that the relative advance of the two 
indexes was roughly the same. In the post-code months 
of 1933 both stood 9 or 10 per cent above their pre-code 
lows.'‘^ We may phrase our conclusions from the chart 
as follows; (i) The NRA raised substantially both the 
average hourly earnings and the cost of living of the 
nation’s employed workers as a whole. (2) If on the 
average wage rates per hour were raised more than living 
costs, the difference was small. For the most part gains 
in money earnings from this cause were offset by the 

^*The advance of average hourly earnings in i9'?4. was due at least 
in part to non-NRA influences. As we have already pointed out (p. 783) 
there is no satisfactory way of measuring the delayed effects of the codes, 
on either wages or prices, but these were probably of minor importance 
compared with adjustments accomplished during the transition period 
of 1 933. 
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effect of the NRA on the prices of the goods and services 
bought with these earnings. Average real earnings per 
hour were but slightly affected.^® 

WAGE RATES AND WHOLESALE COMMODITY PRICES 

While we are not warranted by the available data in 
stating any more precisely than this the effect of the 
NRA on the real purchasing power of the average hourly 
wage of all employees in the country, some further light 
on the relation between price increases and wage increases 
may be derived from a consideration of a limited group 
of wage rates and prices for which we have better infor- 
mation than we have for wages and the cost of living in 
general. In the chart on page 790 is shown an index of 
the average hourly earnings in mining, manufacturing, 
transportation, and wholesale trade, compared with an 
index of wholesale commodity prices so computed as to 
exclude that component of wholesale prices consisting of 
payments to farmers (plus processing taxes) and pay- 
ments for imported goods. 

This chart shows clearly both a lag of wage rates 

^Both average hourly earnings and the cost o£ living' had been 
going down steadily before the influence of the NRA program began to 
be felt. Even if the indexes were completely satisfactory it could not be 
assumed with strict accuracy that the absolute rise from the pre-code 
lows measured the influence of the NRA upon each, since either or both 
of them might in the absence of the codes have continued to decline 
for some months longer. Indeed, it seems probable that they would have 
done so, though which would have declined the more no one can say 
with much assurance. In pre-code and post-code comparisons covering a 
brief time span this factor is of relatively minor importance. 

In the recovery from the previous major depression (1921) the cost 
of living continued to go down for nearly a year after the pick-up 
in production began and average hourly earnings in manufacturing 
(the principal series available) also declined for some months. See 
Wages in the United States, 1^14-1930, National Industrial Conference 
Board, p. 24; also Willford I. King, Employment and Earnings in Pros- 
ferity and Defression, 113. . ^ d j 

The decline in average hourly earnings in April-June 1933 reflected 
in part the hiring of new workers at lower average rates than the old 
ones were paid. It was a period of expanding employment. 
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behind wholesale price advances in the summer of 1933 
and a general correspondence in the relative increases 
attained by the two series, once the codes (or the Presi- 
dent’s Agreement) had taken effect on wages. Wholesale 
prices adjusted for changes in farm and import prices 
apparently advanced fully as much as the hourly earn- 
ings of the labor engaged in producing, transporting, and 

Average Hourly Earnings in Selected Industries Com- 
pared WITH Adjusted Wholesale Prices 
OF Commodities^ 

(January-June 1933 = lOo) 



The industries are mining’, manufacturing, transportation, and whole- 
sale trade. Indexes are our own. For derivation see Appendix C, p. 909. 

wholesaling the goods. This parallelism of wage rates 
and commodity prices up to the wholesale stage of dis- 
tribution tends to corroborate the general conclusions 
reached in the preceding section from a consideration of 
hourly earnings in all employments and the retail prices 
of all goods and services consumed. 

The rapid upsurge in this wholesale commodity price 
index in the summer of 1933 may be attributed very 
largely, we believe, to the influence of the NRA. Never 
before, so far as the records show, has there been such a 
sudden and drastic movement coincident with the early 
stages of recovery. The usual thing, apparently, is for 
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the wholesale price level to continue downward, or at 
least to remain relatively stable, for several months after 
the pick-up in production/* 

THE DISTRIBUTION OF WAGE AND PRICE INCREASES 

Since we are concerned here with the broad effects 
of the NRA on recovery rather than with its specific 
bearing on particular industries or labor groups, we shall 
not undertake an analysis of wage-rate and price move- 
ments in detail. It is well known that the effects of the 
codes on different areas of the wage and price structure 
have been exceedingly diverse. By way of showing this 
in a broad view, in the chart on page 79a we have com- 
pared indexes of average hourly earnings for several 
leading industrial divisions, and in the next chart (page 
793) indexes for various groups of retail prices. 

It is apparent that hourly wage-rate advances under 
the NRA have been concentrated largely in certain fields, 
chiefly mining and manufacturing, trade, and some serv- 
ice industries. It is not often realized that industries 
having, at the time the NRA was launched, over a third 
of all the employees in the country, were wholly exempt 
from its jurisdiction.^ Moreover, a considerable number 

Colonel Ayres^ survey o£ 13 major depressions in the past loo 
years shows an average lag of six months. {Cleveland Trust Company 
Bulletin, Sept. 15, 1932.) In 1885, 1893, 1896, 19 iS) and 1921 the 
wholesale commodity price index did not pick up materially until about 
nine months or more after the upswing in production and trade had 
definitely begun. It is true of course that few depressions have seen so 
drastic a decline in prices and wage rates as this one. In 1921, however, 
the closest parallel, the wholesale price level, notwithstanding a severe 
collapse on the downswing, did not rise significantly until nine months 
after the turn in production, while the cost of living continued to decline 
for a year after the turn. 

For the grounds on which the upswing of the adjusted index in the 
summer of 1933 may be largely credited to the NRA, see note ii, p. 7^^* 

Agriculture, steam railroads, government, domestic service, profes- 
sional service, non-profit institutions, and others. 
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of industries nominally subject to codes (or the Presi- 
dent’s Agreement) already had wage and hour schedules 
so favorable that very few of their employees were af- 
fected by code provisions. With over a third of the 
country’s employees in exempted industries, and with a 
sizable proportion of the workers in NRA industries 

Average Hourly Earnings, by Industrial Divisions® 
(January-June 1933 = lOo) 



unaffected by code provisions, it is probably safe to say 
that less than half of the employees in all industries 
combined had their hourly wages raised as a result of 
the NRA. 

In view of the conclusions reached in the discussion of 
the table on page 778 it is probably safe to say also that 
a majority of the workers whose hourly rates were raised 
were already making more real income per hour than 
they made before the depression. This was apparently 
true even for manufacturing and trade, for which the 
NRA raised wage rates on the average 25 per cent and 
15-20 per cent respectively. 
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These indicators of retail price movements offer inter- 
esting evidence of the diversity in this field. Not all of 
the changes shown are due to the NRA, since these in- 
dexes include the effect of changes in farm products and 

Retail Price Movements^ 

(January-June 1933 — lOo) 

/A/Dejc NUMBERS INDEX NUMBERS 



^ Indexes for rents, fuel and light, and clothing are derived from the 
cost of living data of the National Industrial Conference Board. For 
house furnishings the Fairchild index is used. The index for prices paid by 
farmers for all commodities bought is that of the Department of Agri- 
culture. The foods index is compiled by the Bureau of Labor Statistics, 

import prices, but adjustments for these factors would 
still leave very wide differences in relative movements. 

INTERNAL READJUSTMENT OF THE PRICE STRUCTURE 

The ejffects of the NRA on prices were in no sense 
the result of planned readjustments. On the contrary, 
they were largely an incidental by-product of other 
phases of NRA policy. The raising of wage rates went 
on for the most part without thought of the effect on 
prices, or on the interrelations of prices. It is natural that 
the results were in some cases favorable to the correction 
of price maladjustments, and in other cases adverse. 
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A detailed study of the price maladjustments obtain- 
ing in the spring of 1933 and the effect of the codes on 
their correction would be far beyond the scope of the 
present investigation, even if adequate tests of malad- 
justment were available. At the most we can consider 
only broad groups of prices, using as a crude indicator 
of correctional tendencies a realignment toward pre- 
depression relationships.^® 

There can be no doubt that the price movements 
occurring in 1933 helped to correct some of the most 
glaring disparities that had accumulated during the de- 
pression. Several groups of prices that had declined dis- 
proportionately made greater than average gains on the 
upswing. Thus, for example, farm product prices rose 
faster than those of industrial products. Raw materials 
gained on finished goods.^’ Such correctional tendencies 
are a natural accompaniment of business recovery, how- 
ever, and their appearance in this case does not in itself 
indicate that the NRA has been the principal generating 
factor. Indeed, while absolute proof of the proposition 
is impossible, we think it likely that the NRA has on the 
whole hindered the restoration of pre-depression rela- 
tionships. 

One example of this may be found in the effect of the 
codes in retarding the realignment of the prices of farm 
products with those of commodities bought by farmers. 
The price-raising activities of the NRA have run flatly 
counter to the efforts of the AAA to restore “price par- 

” There is no reason to suppose that prices of individual commodities 
ever •will return to a pattern of interrelations closely resembling that 
obtaining in 1929, nor indeed is it desirable that they should do so. Even 
m the case of broad groups of prices, pre-depression alignments are at 
best a rather unsatisfactory norm for the future. 

” See Frederick C. Mills, ‘‘Aspects of Recent Price Movements,’’ Na- 
tional Bureau of Economic Research Bulletin 48, See also Bulletin 53, 
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ity” for agriculture. Prices of commodities bought by 
farmers have risen abruptly, largely because of the in- 
fluence of the code program. (See the chart on page 793 .) 
The attainment of “parity” for farm products has not 
only been pushed further into the future but will require 
a more drastic curtailment of agricultural production 
than would otherwise have been necessary. The NRA in 
this case has not only delayed price readjustment; it has 
contributed to the increasing of scarcity. 

Another example is the influence of the codes in de- 
laying the restoration of a relationship between building 
costs and rentals which would make possible a large-scale 
revival of construction. With building costs already rela- 
tively too high the NRA was instrumental in boosting 
them further. Indeed it raised the prices of most durable 
goods, despite the fact that these goods had as a class 
declined in price the least during the depression and 
despite the fact also that their production had fallen off 
the most.^® 

We need not multiply instances in which the effect of 
the NRA on the rectification of the price structure has 
been adverse.^® As we have already observed, no rational 
result could be expected from anything so essentially 
random and unplanned as the influence of the codes on 
prices. Whatever the outcome, it was in the nature of the 
case fortuitous. That the harmful effects should have 
outweighed the good is not, therefore, surprising. 

In February 1933 building- materials and goods intended for capital 
equipment had a unit exchange value relative to all commodities 23 per 
cent and i 8 per cent higher, respectively, than in July 1929. See Nationai 
Bureau of Economic Research Bulletin 55. The effect of the NRA 
on the durable goods industries is discussed at length in Chapter XXXV. 

Mention may be made in passing of the effect of increased production 
costs on the ability of American industry to compete in foreign markets 
The influence of the NRA in this respect was clearly unfavorable. 



CHAPTER XXXIV 

PRICES AND PURCHASING POWER 

In a previous chapter we argued that if the NRA had 
succeeded in expanding payrolls at the expense of profits 
of employers it might have done much more harm than 
good/ If we are warranted in our opinion that for em- 
ployees as a whole the NRA raised living costs in about 
the same proportion that it raised average hourly earn- 
ings it is suggested^ at least, that for employers as a whole 
profits were not seriously reduced by the codes. While 
the effect of the NRA on profits cannot be satisfactorily 
gauged from these facts alone (the effect of the codes 
on man-hour productivity must be considered) we shall 
anticipate the conclusions of a later discussion on this 
point to say that the inference just drawn from the 
movement of prices and hourly earnings appears to be 
justified/ If the NRA had as one of its objectives a basic 
redistribution of the income of the nation to the advan- 
tage of labor as distinguished from property income — 
wages and salaries as against interest, rents, and profits 
— ^its efforts along this line have had comparatively little 
success. If the objective be more narrowly defined as 
increasing the income of employees at the expense of the 
income of employers the same verdict must be pro- 
nounced. 

We do not believe that any change attributable to the 
NRA in the distribution of the total income from pro- 
duction between employers and employees collectively 

^ Chap. XXXIL 

Chap. XXXVIII. 
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was of sufficient magnitude to have much effect on re- 
covery one way or the other. The fact that the codes 
raised wage rates on the average a little more or less than 
prices was in our opinion of far less significance than the 
fact that they raised both by a substantial amount. 

What is perhaps the most important question involved 
in the analysis of the effect of the NRA on recovery may 
be phrased as follows: Under the conditions prevailing 
a,t the time the NRA was inaugurated, was a substantial 
and, in terms of averages, a broadly equivalent increase 
in wage rate and price levels conducive to the expansion 
of production? This question is the subject of the follow- 
ing discussion. 

THE PRE-CODE BOOM 

The first point to be noted is that whatever may have 
been the long-run effects of the NRA program, there 
can be no doubt that it evoked a temporary burst of in- 
dustrial activity. In the early summer of 1933 the cer- 
tainty and imminence of impending cost and price 
increases under the NRA offered a well-nigh unprece- 
dented incentive to speed up, to “beat the gun,” and 
industry responded with an acceleration in activity that 
perhaps has no parallel in the history of the country. 
From April to July, 1933, the leading index of indus- 
trial production, seasonally adjusted, rose 50 per cent.^ 
We need have no hesitation in crediting to the NRA a 
very considerable part of this increase. 

In the nature of the case a boom of this character is 
not likely to last long. Much of the increased output goes 
into stocking inventories in anticipation of forthcoming 
cost and price advances. There is of course a limit to the 


vSee the chart on p. 754. 
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amount of inventory that can be piled up for this reason, 
whether by producers or by ultimate consumers. More- 
over, the eventual realization of the expected advances 
removes the incentive for further accumulation and in- 
vites a return to more normal levels. Naturally, when 
the holders begin to liquidate their excess stocks they 
are able to curtail or suspend their replacements for a 
while, with results the opposite of those which occurred 
during the period of accumulation. In the present in- 
stance, industrial production reached its peak in July 
1933, and began declining even before the NRA codes 
( or the President's Agreement) had become generally 
effective. The recession which set in in August continued 
into November and lowered the rate of operations to a 
level only 10 per cent higher than that of the preceding 
April, 

If the NRA is to be credited with this boom it must 
of course accept responsibility for the subsequent reces- 
sion. It has been argued by supporters of the code pro- 
gram that severe as the recession was it did not wholly 
cancel the gains attributable to the NRA, and that some 
of the momentum of the speculative pre-code period 
carried forward after the ensuing liquidation. While 
we think the contention doubtful it is not of great signi- 
ficance, The really important question is not whether 
the post-code recession completely offset the gains from 
the boom or almost did so; it is whether the changes in 
costs and prices occasioned by the codes — changes which 
survived both the boom and the recession — were there- 
after conducive to a larger volume of productive activity 
than industry wmuld otherwise have attained. It is these 
continuing effects, after the speculative spree and its 
aftermath were over, that must determine the verdict 
as to the influence of the NRA on recovery. 
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HIGHER INCOME KS. HIGHER PRICES 

There is no necessary relation between the level of 
costs and prices prevailing in a community and the ade-» 
quacy of its income or purchasing power to absorb the 
output of industry. The income available for buying the 
finished products of the productive process comes from 
the process itself. It consists of the funds distributed by 
producers in payment for the productive services of capi- 
tal and labor, such as wages, salaries, interest, rents, and 
royalties, plus the earnings of the producers themselves. 
In the nature of the case these costs of production, to- 
gether with what producers have left over after pa>riig 
them, necessarily equal the amounts received from the 
sale of the final product and are, ipso jacto^ sufficient to 
buy that product. This equivalence obtains regardless of 
whether the level of costs and prices is high or low, and 
irrespective of whether costs are high or low in relation 
to prices. 

Because producers receive from their sales enough to 
buy the product sold it must not be inferred that the 
dollar demand for the output of industry must be con- 
stant. If the costs and producer earnings paid out at 
any stage in the cycle of production and distribution 
(let us say by the retail sellers of finished goods and 
services) were to return in the form of demand for more 
products at the same rate at wffiich they were previously 
disbursed, the dollar volume of sales would remain 
steady. In practice, however, the return How of funds 
paid out in the productive process is irregular. Before 
the money disbursed today by the sellers of finished 
goods reappears in their markets as demand for more 
goods it must complete a circuit, or rather a number of 
circuits, the traversing of which occupies varying inter- 
vals of time. If for some reason these circuits are In- 
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creased in deviousness or intricacy, or if something occurs 
to slow up the velocity with w^hich the funds in transit 
move through them, or if a part of these funds is extin- 
guished en route, the volume of dollar purchasing 
power arriving in the finished goods market is reduced. 
Contrary results of course follow from a shortening of 
the average circuit, an acceleration of the velocity of 
turnover, or an addition of new dollars' en route. 

To maintain a constant volume of dollar demand for 
finished goods and services it is for these reasons not suffi- 
cient merely that a dollar received by the sellers of such 
goods purchase another dollar^s worth if and when it 
returns to the finished goods market j the timing of its 
return is all-important. If it requires on the average four 
months for a dollar to complete a circuit from one retail 
expenditure to another, the annual volume of retail 
trade, measured in dollars, is three times the amount 
of the circulating medium outstanding. If it requires 
six months, the annual volume is only twice as large. 
The number of dollars spent for finished goods and serv- 
ices during any given period of time may thus vary 
because of changes in the amount of the medium of 
exchange outstanding, or because of changes in its cir- 
cuit velocity, even though there be, necessarily, a con- 
tinuous equivalence between the amount received by 
sellers and the amount needed to buy the goods sold. 

Now a decline in the dollar volume of demand for 
finished goods and services need occasion no shrinkage 
in the physical volume taken off the market, provided 
the prices of such goods decline on the average as fast 
as the dollar demand. During the depression the latter 
declined much more rapidly than prices, and there 
ensued a marked shrinkage in the physical volume of 
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production and consumption/ The expansion o£ produc- 
tion, consequently, called for a reversal of this trend 
in the relation between the dollar volume of income in 
the community and the level of prices for the goods and 
services bought with that income. Whether by a move- 
ment of prices and income in opposite directions or a 
movement in the same direction but in differing degrees, 
a realignment of the two was essential to recovery, A 
full utilization of the country’s productive capacities 
could be achieved only by getting the national income 
high enough, in relation to the price level for finished 
goods and services, to take off the market a capacity 
output. 

Since the money income of the nation comes from 
its spending for production, the enhancement of dollar 
purchasing power depended on an enlargement of such 
expenditures. More money had to flow into the markets 
for the current output of production and for productive 
services.*'^ The NRA attempted to enlarge the expendi- 

'This may be crudely indicated by the fact that from 1929 to 1932 
the cost of living (of wage earners) declined about 20 per cent while 
the *<paid-out” net income of the country was reduced by 40 per cent. 
(See National Income, U. S. Department of Commerce, pp. 

14, 19.) Net income paid out to individuals falls short of the total pur- 
chasing power of the nation for finished goods and services^ since it 
does not include undistributed business earnings or funds spent out^ of 
such earnings for the replacement and extension of the countr% s capital 
assets. Such expenditures are just as important, in proportion to their 
size, as those made from the income received by individuals. Both sup- 
port productive activity. Since the former have declined during the de- 
pression relatively more than the latter, the decline in “paid-out” net 
income understates the decline in the total national purchasing power for 
finished products. 

A considerable volume of spending in a modern economy has only 
a remote connection with the furtherance of current production, and even 
expenditures directly concerned with the productive process are manv 
times -as large as the income available to purchase the final product. This 
income is equal to the payments made for the productive services of capital 
and labor. Much spending incident to the productive process is for other 
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tures of employers by raising the price of labor. The 
employers tried to increase the expenditures of their 
customers by raising the price of goods. This presents a 
fundamental question: Since price raising automatically 
increases the dollar volume of expenditure needed to 
take off the market a given volume of labor or goods, is 
it a likely method of raising real purchasing power? 

Consider the case of a price increase on some article of 
merchandise. Confronting buyers with a higher price 
does not in itself give them any money to spend. Unless 
they do increase their total spending whatever gains 
accrue to the sellers of the higher priced goods or serv- 
ices must be at the expense of other sellers dependent 
on the spending of the same buyers. The money income 
of all sellers combined. is not increased and the real in- 
come of buyers is reduced. Despite their greater expen- 
diture on the articles of which the price is raised, they 
probably buy fewer physical units than before, while 
their curtailed expenditures on other articles bring them 
likewise a reduced physical volume of these. The money 
income of the community as a whole is unchanged but 
its real income is contracted in proportion to the reduc- 
tion in the physical volume of goods its money buys.'*^ 


purposes than payment for these services j hence the total of hicome — as 
distinguished from receipts — is but a fraction of the total expenditures 
of the nation. It is none the less true, however, that the way to enlarge 
income is to enlarge the volume of productive expenditure. 

Spending can be enlarged without a prior expansion of income, as 
for example through the use of accumulated cash, or through the con- 
version into cash of non-cash assets via the commercial banks and the 
use of the proceeds. Income cannot be enlarged except as a result of in- 
creased spending somewhere in the system. 

* It is sometimes assumed that if the increased receipts from the sale 
of an article on which the price has been raised are passed along as 
higher wages to the workers who produce it this enlargement of their 
purchasing power offsets the bad effects of the price increase. Let us sup- 
pose for convenience that the article in question is shoes. The added money 
collected from the public and transferred to shoe workers does not re- 
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In order that an increase in the price of an article 
shall bring more money income to the sellers of this and 
other articles combined, it is necessary that buyers spend 
more before they have more to spend 3 in other words^ 
before they themselves receive any increased income as 
a result of the price advance. This is of course not impos- 
sible. Given adequate inducement, they may draw down 
their cash balances, borrow from bankS;, or otherwise 
finance expenditures in excess of their current incomeSj 
which expenditures of course enlarge the incomes of the 
sellers of goods and services to whom they flow, enabling 
them in turn to spend more. It would certainly be er- 
roneous to say that price raising can never enlarge the 
total money income of the community. It would be 
equally erroneous to assume that it automatically en- 
larges it by enough to oflFset the absorption of income by 
the higher price. Indeed, the presumption is against its 
doing so. 

Even if price and w^age raising is general, as it was 
under the NRA, so that it simultaneously affects many 
people both as buyers and as sellers, the presumption 


turn to the markets as demand for goods simultaneously with its diver- 
sion from the markets for other thing's than shoes by those %vho bought 
the higher priced shoes. It returns later. By the time the shoe workers 
spend it, it could have been spent by the workers or em})lo\ees in the 
other industries fiom 'which it was diveitcd. It arrives vn lime to make 
up for the loss in expenditures by workers and employers in these other 
industries (the loss occasioned by the reduction in sale® while the di- 
verted funds are in transit through the shoe indu^tiw ) hul not in time 
to make up for the loss in expendituies (for other tlungs than shoes » 
involved in the diversion itself. This loss continues ac long as ihe diver- 
sion goes on, and is of ecjuai magnitude. Since die shnitthig ol adiled 
funds through the shoe industry at the expense of odier indiiMric- does 
not augment the dollar income of the community r \\ho1c% the loss 
in real income occasioned by the higher priced shoes is evident. It can 
be avoided only if the buyers of shoes, -w'hen confronied by the higher 
prices, augment their total expenditures for all purposes by enough to 
maintain undiminished their aggregate purchases measured in real, rathei 
than in dollar, terms. 
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is still against it. As a recovery measure it can be justi- 
fied only as a means of getting the nation to spend more 
money. For this purpose it is perhaps the worst method, 
since it automatically absorbs through the increased 
prices themselves much of all of the gain in spending 
that results, without corresponding benefit to the phys- 
ical volume of goods and services sold. Indeed, the gen- 
eral probability is that such an arbitrary boosting of 
prices will enlarge spending by less than prices are in- 
creased, and will, accordingly, reduce the amount of 
labor and commodities taken off the market. Any method 
of enlarging the spending of the community that does 
not generally boost prices is, on the other hand, effective 
to the full extent in expanding the physical flow of pro- 
duction — the real object to be achieved. If the public 
can enlarge its spending (and thus its income) in order 
to pay higher prices it can do so in order to take more 
goods (or labor) at lower prices. 

In trying to get the public to buy more goods and 
labor by making its dollar buy less, the NRA espoused 
a theory and a line of action that involved rowing up- 
stream. Doubt as to the wisdom of this course is not 
seriously qualified by the fact that during the brief spec- 
ulative interlude that preceded the NRA codes the flight 
from money into goods temporarily increased spending 
even faster than prices. The income generated by such 
expenditures was as evanescent as the speculative induce- 
ment itself. After the spurt in spending subsided, the 
higher level of prices remained in our judgment a con- 
tinuing hindrance to the expansion of the physical vol- 
ume of activity. Raising prices was not conducive to the 
expansion of income in relation to prices. 
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INCOME EXPANSION 

The dollar income of the community is not generated 
by prices as such, and, as we have already said, it does 
not necessarily increase merely because prices are pushed 
up. It is generated by the spending and respending of 
the outstanding money supply in productive activities. 
A program of income expansion called for measures ade- 
quate to accomplish one or both of the following objec- 
tives: ( I ) the activation of idle and redundant cash bal- 
ances through a revival of business confidence, and the 
promotion of readjustments needed for a revival of the 
type of expenditure for which such balances were being 
held 5 (2) monetary expansion.* 

Activation of idle funds. If the cost- and price-raising 
activities of the NRA had been the means of activating 
the dormant purchasing powder of business enterprises 
otherwise than temporarily in inventory^ speculation; if 
these activities had drawn into productive use the idle 
investment funds of individual savers; if they had 
brought about the expansion of bank credit which nor- 
mally accompanies the revival of business and invest- 
ment expenditures; then the circulation of the formerly 
idle and the new funds might have generated a volume 
of money income more than adequate to offset the higher 
prices which the codes produced. Even so, a like expan- 
sion of money income without price boosting would have 
been preferable. We find little evidence, however, that 
the NRA accomplished any of these objectives. That it 
probably delayed the readjustments needed for a re- 
vival of the capital goods industries we shall see later 
(Chapter XXXV). While its activities did little to put 

’ In the following* discussion the term “money” is used loosely to 
denote the entire medium of exchange, including demand deposits in 
banks. 
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into use the dormant purchasing power of business or- 
ganizations and investors, it interposed additional price 
barriers in the path of the inadequate income generated 
by the mobile portion of the money supply.® 

Monetary expansion. That the NRA failed to con- 
tribute materially to the expansion of the outstanding- 
monetary supply of the country is even clearer than its 
failure to mobilize any considerable part of the idle 
funds already in existence. Presumably the only way it 
could expand the money supply was to give business 
men an effective incentive to increase their bank borrow- 
ings. In this it was largely unsuccessful. The outstand- 
ing volume of bank loans continued its downward drift 
for many months after the NRA began operations. The 
money supply did in fact expand, but from causes for 
which the NRz\ deserves no credit (chiefly reopening 
of closed banks, gold imports, and the financing by banks 
of the federal deficit). 

With the outstanding monetary medium in the spring 
of 1933 30 t:ent below 1929 and a considerable 

part of this more or less continuously inert, the indica- 
tions did not favor an abrupt increase in cost and price 

® The bulk of the sluggish or idle money of the country has been in 
corporate and other “business” balances, and in the personal accounts of 
large investors or speculators. We have previously described the situa- 
tion in the case of corporations (p, 768). Some additional evidence may 
be found in the fact that demand deposits in New York, where business, 
investment, and speculative balances are relatively much more important 
than elsewhere, have during the depression and under the NRA shown 
a much lower rate of turnover in comparison with the average for 1919- 
25 than have demand deposits in smaller cities. Apart from the pre-code 
boom, the New York turnover rate show’ed no significant reco\ery for 
many months under the NRA. During the year following the 1933 boom 
it remained at 50-60 per cent of its 1919-25 average. Velocity outside 
lea<iing financial centers likewise showed little recovery during the year 
after the boom but remained about 90 per cent of its 1919-25 average 
(see Appendix C, p. 914). The velocity data are very imperfect for the 
purpose in hand and can support at best only very broad inferences. 
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levels.® Income reflation was under the circumstances 
difficult enough to obtain without neutralizing its bene- 
fits by higher prices. The monetary expansion that has 
occurred since the spring o£ 1933, from causes other than 
the NRAj would probably have done more than it did 
to expand the physical volume of productionj had not a 
part of the income which its circulation generated been 
absorbed by the price increases attributable to the codesd'' 

Individual demand deposits in banks, plus money in circulation, de- 
clined from 30-31 billion dollars in 1929 to roughly 22 billion in April 
^ 933 - 

It is a fair question whether since the beginning of 1934 (the pre- 
NRA boom may be regarded as liquidated by that time) the turnover 
of the money supply of the country has been materially higher than it 
would have been in the absence of the price- and cost-boosting progiam. 
Certainly the low rate that prevailed in 1934 (about the same as in the 
corresponding months of 1932) suggests the improbability of any lower 
level had the NRA never been born. 

On general grounds there seems little reason to believe that a highei 
as distinguished from a r^s/f^g price level leads to a more rapid turnovei 
of money. Velocity of turnover varies with the state of business senti- 
ment, and with speculative activity, not wdth the price level as such. 
It is accelerated by any developments which generally increase the will- 
ingness of people to spend promptly and freely and retarded by others 
which impair their confidence and optimism, but favorable or unfavor- 
able circumstances may arise at any price level. 

In the long run the rate at w'hich money turns over, the amount of 
^Avork” it does, depends not on the price level but on the habits of the 
community in the use of money. Unless they are affected by unusual 
apprehension or pessimism on the one hand or exceptional speculative 
optimism on the other, most spenders tend to maintain average cash 
balances in a loose customary ratio to the volume of transactions settled 
through these balances. Thisps in part due to the predilections of bank- 
ers, who wish average balances in checking accounts large enough in 
relation to the transactions cleared through them to compensate for the 
expense of handling themj but more important than this it is due to the 
fact that since a cash balance serv^es as a buffer to cover disparities be- 
tween the receipts and expenditures of the holder, a larger stream of 
receipts and expenditures requires a larger buffer. (If income and outgo 
w^ere perfectly synchronized no balance would be necessary" on this ac- 
count.) Because of this an increase in the dollar volume of transactions 
in the community, resulting, let us say, from increases in wmge rates and 
prices, is likely to lead a good many spenders to acquire and maintain 
larger average balances. 

The enlargement of the average balances of some spenders, unless ac- 
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PARTICULAR VS, GENERAL INTERESTS 

In launching a campaign involving general increases 
in wage rates and prices the NRA assented to the desires 
of labor on the one hand and industry on the other with- 
out adequate recognition of the fact that these interests 
usually get their ideas in reaction to limited individual 
situations, not from a consideraton of the economy as 
a whole. One group of workers may improve its relative 
position by higher wage rates and one industry may 
benefit itself by higher prices, but this is merely because 
wages and prices are not similarly raised elsewhere. 
When the game is played universally it is self-defeating. 

It is quite possible for the economy as a whole to be 
injured by a generalization of the acquisitive tactics that 
have proved advantageous to particular groups of indus- 
trialists and workers. Such groups can frequently if not 
generally increase their share of the social dividend by 
enhancing the scarcity of the product they have to sell, 
a policy reflected in higher prices or higher wage rates 
as the case may be. But to promote scarcity all around by 
a general program of wage and price boosting is to court 
disaster. The nation as a whole needs abundance, not 
scarcity. 

Instead of generalizing as a public policy the efforts 
of particular business and labor groups to get out of 


cninpanied by an expansion in the total volume of money outstanding, 
involves necessarily a curtailment of the balances of others. This is likely 
to lead to an effort, on the part of the holders of these depleted bal- 
ances, to rebuild them through a retardation of outgoing pa)ments. Ac- 
cumulation through a curtailment of expenditures occasions a loss of 
income by those who would otherwise have been the beneficiaries of the 
suspended disbursements. To maintain their accustomed balances they 
are likely to curtail their owm spending with similar effects further down 
the line* Thus the effort of separate individuals to increase their bal- 
ances by a curtailment of spending appears for the community as a whole 
in the form of a diminution of both income and expenditures made wdth 
an unchanged balance. 
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their difficulties on a price basis — higher wage rates, 
higher commodity prices — the Administration would 
have been better advised first to get out of the depres- 
sion on a volume basis — more man hours worked, more 
units of goods produced. The revival of spending and of 
money income that was a pre-condition of the payment 
of higher prices could equally well have supported, and 
have been supported by, an expansion of volume with- 
out increases in general price and wage-rate levels. 

A lag between the revival of spending and the upturn 
in the price level would have comported with the typical 
pattern of recovery from previous depressions. As a 
rule no significant upturn in the genera] level of com- 
modity prices has appeared until several months after 
the revival of spending has turned the business tided^ 
Since for many lines of production the expansion of vol- 
ume, up to a certain level, brings a further lowering of 
unit costs, there is often no immediate occasion for higher 
prices. Expanding profits can be obtained on a volume 
basis, without price advances. The usual lag in the ad- 
vance of the price level as a whole made possible by the 
actual realization of these volume economies permits the 
revival of spending to have its maximum stimulative ef- 
fect on recovery. A premature pushing up of prices and 
wages is a retarding force. 

With the physical volume of industrial production in 
the early Spring of *1933 scarcely more than 50 per cent 
of 1929, what most lines of business needed above all 
else was more volume, not higher prices. In view of the 
sharp reductions in wage rates and salaries during the 
depression, and the marked increase in man-hour pro- 
ductivity, it seems entirely probable that a volume of 
operations even approaching pre-depression levels 

” See note i4j p. 791. 
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would not only have restored a satisfactory level of 
profits to most branches of industry without further price 
advances but would have enabled many of them to make 
still further price reductions to the benefit of the consum- 
ing public.''^ We have previously seen that the the hourly 
real earnings of labor were on the average considerably 
higher than in 1929. Both employees and employers 
needed primarily more work. 

PUTTING A BOTTOM UNDER WAGE RATES AND PRICES 

It was frequently urged in behalf of the NR A pro- 
gram that it was necessary to put a ^^bottom” under wage 
rates and prices in order to check the long decline that 
had gone on during the depression. The bottom was to 
be put under wage rates, of course, by the code pro- 
visions on hours and wages. It was to be put under prices 
indirectly through the wage provisions and directly 
through the price-control arrangements. 

Few would be disposed to deny that there were some 
industries in which the wage rates, at least of certain 
classes of labor, had fallen so far during the depression 
as to justify remedial action, but it was equally true that 
wage rates in some fields had fallen too little. Certainly 
with average real earnings per hour of labor higher in 
most industries than in 1929 there was no need for put- 
ting a bottom under wage rates generally.^ ^ Much less 
was there any reason for a general campaign of wage 
raising such as the NRA conducted. 

Not only was there no need apart from exceptional 
cases to put a bottom under wage rates but there was, 
in our opinion, little justification, except in such cases, 

FredeHck C. Mills has found for a number of manufacturing- indus- 
tries a median gain of about 16 per cent between 1929 and 1933 in the 
average man-hour output of wage earners. See National 'Bureau of Eco^ 
nomk Research Bulletin 5^, p. 8, 

'"‘See Chap. XXXIII, p.“ 780. 
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for putting a bottom under prices by means of wage-rate 
bottoms. Certainly if some prices were relatively too 
low others w^ere by the same token too high. A general 
raising of wages on the NRA model offered no assur- 
ance that these interrelations would be improved. 

As for the argument that it was necessary to check the 
decline in prices generally because declining prices dis- 
couraged buying, the answer is, in our opinon, that the 
cure proposed was worse than the disease.^*^ Putting a 
bottom under costs and prices in the face of a falling 
demand is one way to accelerate the contraction of vol- 
ume. The failure of many prices and costs to go down 
during the depression was itself one of the maladjust- 
ments that aggravated and prolonged the trouble. With- 
out denying that artificial price pegging or even price 
raising may sometimes be warranted in individual cases 
of an exceptional character, we nevertheless feel certain 
that putting a bottom under prices generally by such 
a promiscuous boosting of costs as the NRA fostered 
was an unwise method of preventing further decline in 
the price level. That objective could have been accom- 
plished, as we have previously indicated, by the promo- 
tion of measures calculated to strengthen demand by a 
revival of spending. Until demand revived sufficiently 
to justify higher prices, they should neither have been 
frozen against decline nor pushed up arbitrarily. 

If putting a bottom under prices through wage in- 
creases W'as of doubtful benefit to recovery, so also, in 
our opinion, was the attempt to do so through the grant 
to industry of powers of direct price control. Most of the 
excessive price competition of which industry complained 

Except for the influence of farm product prices the wholesale price 
level was virtually unchanged throughout 1932. While it receded some- 
what during the banking crisis of i933> there seems little reason to be- 
lieve that it was headed for a further protracted decline. 



8 1 2 TIONAL RECO VER Y AD MINI SERA TION 


would have disappeared naturally with the revival of 
business. It was a symptom of the depression^ not a 
cause of the disease. We have no intention of discussing 
here the subject of price control — which is treated else- 
where in this volume^"' except to say that from a recov- 
ery standpoint the various schemes embodied in the codes 
were for the most part of negative value. By and large 
they tended, in so far as they wwked at all, to raise and 
freeze the price structure at the expense of volume, to 
shove prices up in advance of demand. 

It would be going much too far to say that none of 
the wage and price raising accomplished by the NRA 
was justifiable on recovery grounds or that none of the 
^Hiottoms” put in wage rates and prices were warranted. 
Our contention goes no further than that most of these 
changes were undesirable. The net result fell on the 
wrong side of the ledger. 

THE QUESTION OF DEBT BURDENS 

The argument most frequently advanced by the 
Roosevelt Administration for raising the general price 
level — as distinguished from readjusting particular 
prices or groups of prices in relation to each other — is 
that higher prices would lighten the burden on debtors 
who contracted long-term obligations before the price 
level declined, and who are now required to meet debt 
charges in dollars of higher purchasing power than those 
they originally received. 

While much may be said as to the general desirability 
of lightening the burden of long-term debt, this is not 
necessarily an objective which should take precedence 
over all others. It may conflict with the achievement of 
more important goals. If boosting the price level in the 
face of an inadequate national income tends to reduce the 

See Pt. V. 
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volume of production, as we believe it has under the 
NRA, it may far outweigh in its harmful potentialities 
any mitigation of debt burdens resulting from higher 
prices. 

It is not even certain that price raising will reduce 
the aggregate debt burden of the community. While 
as a general rule it may be expected to do so, the price 
increases may be so distributed, and may be of such a 
character, as to increase rather than relieve the weight 
of debts. Debt charges are paid from income, not from 
prices. It is frequently overlooked that higher prices 
( including the price of labor) mean higher production 
and living costs and that debtors whose incomes are in- 
creased less than the prices of the things they buy are 
harmed, not benefited, by the change. We believe that on 
the whole the price and cost changes attributable to the 
NRA were so distributed as to aggravate the total burden 
of long-term debt. Even a casual survey of the situation 
discloses several important groups for whom the codes 
had an adverse effect. 

For convenience let us classify long-term debt as that 
of corporations, of individuals, and of governments. At 
the time the NRA was launched the three classes 
amounted, in round numbers, to 50, 40, and 35 billions 
of dollars, respectively 

The corporation figure is based primariiy on Statistics of Income, 
U. S. Bureau of Internal Revenue. Government long-term debt is derived 
in the case of the federal government from official figures, and in the 
case of state and local governments is estimated from the Financial Sta- 
tistics of States, the Financial Statistics of Cities (both published by the 
Department of Commerce), and other sources- The debt of individuals 
is our own estimate, based on a variety of sources. 

Short-term debt is not included here, since the bulk of such obliga- 
tions outstanding in the spring of 1933 had been contracted at depres- 
sion price levels. The problem of restoring equitable relations between 
debtors and creditors did not arise with this class of debt; indeed sub- 
stantial increases in price levels might have caused more inequity than 
it cured. 
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Of the corporate funded debt, nearly 6o per cent is 
owed by railroads and public utilities, both of which 
have had their expenses materially increased by the 
NRA with no compensatory advances in rates charged. 
Thei-e can be little doubt that their debt-paying capacity 
has been curtailed by the code system. Some 20 per cent 
of corporate long-term debt consists of the obligations of 
real estate and real estate finance companies, to which the 
benefits of the NRA price increases are on the whole 
dubious indeed. The cost of repairing and operating 
buildings was certainly raised to some extent by the codes 
while there is far less certainty that they occasioned off- 
setting gains in rental income that would not otherwise 
have occurred. 

The long-term debt of individuals consists very 
largely of mortgages on real estate. Of this a major por- 
tion is owed by people whose incomes have not been 
directly benefited by the NRA but whose living expenses 
have been substantially increased by the codes. Farmers, 
over whom the NRA had no jurisdiction, and who owe 
somewhat less than a quarter of the total individual 
long-term debt, have lost a part of their gains from the 
AAA program (and the drouth) in the form of NRA 
price increases on what they buy. Individuals indebted 
on urban real estate are largely in the economic stratum 
above the wage earners directly benefited by the codes — 
salaried and professional people, skilled workers, entre- 
preneurs, recipients of investment income — in short, the 
so-called middle and upper classes. It is doubtful if the 
incomes of these groups have been increased by the NRA 
enough to offset the increase in the cost of living occa- 
sioned by the codes.*^ 

With this showing for corporations and individuals, 

” See Chap. XXXVII. 
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it seems reasonably certain that the cost- and price-raising 
campaign of the NRA has, on the whole, increased rather 
than diminished the burden of private funded debt. It 
happens that this debt is so distributed that most of it is a 
charge on the incomes of those who received little or no 
net benefit from the program. Even if the burden has 
not been increased, it has certainly not been lightened 
enough to constitute any justification for the NRA con- 
tribution to higher prices. 

With this conclusion as to private debt we may forego 
speculation as to the effect of the NRA on the revenues 
and expenses of governments. It is clear that the debt 
burden argument for a policy of general price boosting 
has been much overdone.^^'^ Such a policy may do more 
harm than good, depending on how the more important 

^''The gravity of the debt problem has been much exaggerated- Horn- 
fying totals for all kinds of debt combined have been matched with esti- 
mates of ^‘national wealth” to prove that the country as a whole was 
‘insolvent.” This is of course merely nonsense. The gross total o£ all 
kinds of debt outstanding is virtually meaningless, since it includes a vast 
amount of pyramiding and duplication — debt secured by other debt — 
rather than by the tangible assets that are counted in the ‘^national 
wealth” estimates. Pyramiding does not increase the burden on the earn- 
ings of these tangible assets. A mortgage on real estate, for example, 
is no greater load on the debtor because it is held by a bank and is used 
to secure the bank’s deposit obligations. The deposits so secured are, 
however, a part of the nation’s gross debt. The primary obligation is 
in this way counted twice. 

Not only is a large fraction of the gross debt directly secured by other 
debt, but more of it is so secured indirectly by the fact that most debtors 
hold some creditor assets not specifically pledged to secure their own 
obligations. Debts may be ignored to the extent that they are offset by 
creditor assets in the hands of debtors. Thus receivables are an o If set to 
payables. The real burden to a debtor is measured by his net debt poai- 
tion, after creditor offsets. The sum of the net debt positions of all debt- 
ors in the United States is probably less than half of the gross total of 
all debts (this total being roughly 250 billions of dollars). 

From the standpoint of the nation as a whole, of course, the obliga- 
tions of debtors are assets to creditors. With the exception of a relatively 
small volume of international debt transactions, the national debts are 
held ‘Svithin the family.” They redistribute the income of the nation 
but are not, as is sometimes imagined, a net drain on it. 
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classes of debtors fare in the race between prices and 
costs. The problem of relieving debtors is a highly speci- 
fic onCj requiring different measures in different cases — 
downward adjustment of debts in one, higher selling 
prices in another, lower costs or even low^er prices in still 
others/'^* There were many ways of handling the problem 
that did. not involve a premature and undesirable raising 
of the general price level, much less the sort of promis- 
cuous boosting that the NRA fostered. 

^'\Scc Evans Claik, T/ie Ifrfernal Debts of the United States. 



CHAPTER XXXV 


THE NRA AND THE DURABLE 
GOODS INDUSTRIES 

Some idea of the potential importance o£ the durable 
goods industries in the national production may be indi- 
cated by the fact that in the period 1919-29 the flow of 
finished durable commodities (including construction) 
averaged 46 per cent of the total flow of all finished coin- 
modites, and over a third of the gross output of all com- 
modities and services combined/ 

Though they represent by no means the larger part 
of the national production even in prosperity, these in- 
dustries are capable of exerting a disproportionate influ- 
ence on the fluctuations of business in general by reason 
of the exceptional variability in their rate of operations. 
They characteristically decline further from prosperity 
to depression, and show a greater relative rise in recov- 
ery, than do the industries producing non-durable goods 
and services. Thus in the business recession from 1929 to 
1932 the physical flow of durable goods into the hands 
of consumers declined 53 per cent, as compared with a 
decline of 14 per cent in the flow of non-durable com- 
modities." 

The extreme variability*' in the demand for durable 
goods is made possible by the fact that additions to the 

^ Natioiial Bureau of Economic Research Bulletin 52. Durable goods 
as herein defined are those having a normal useful life in excess of three 
years. The figures cited include repair parts for durable goods and some, 
but not all) of other expenditures for upkeep and maintenance. The 
ratio of the output of finished durable goods to the output of all finished 
goods and services combined has been actually -worked out only for 
1929, when it was alx)ut 39 per cent, 

* The same, p. 6, 
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community's stock of such goods are postponable for 
long periods of time while the existing stock is being 
worn out. The production of food could not be sus- 
pended for more than a few days or weeks without acute 
distress, but the erection of houses may be stopped for 
several years with only a moderate aggravation of dis- 
comfort. 

Whatever may be their views as to the primacy of fluc- 
tuations in the demand for durable goods as a generating 
force in depressions and recoveries, students of the sub- 
ject will agree that the revival of the durable goods 
industries was one of the most important tasks confront- 
ing the NRA. This is not only because they were rela- 
tively the worst depressed, but because they offered the 
possibility of activating the idle business and invest- 
ment funds which awaited this kind of commitment. 
The purchase of durable goods is ordinarily financed in 
part by loans. These provide not only an outlet for an 
important element of the savings of the community, but 
directly or indirectly lead to a growth of bank credit, 
thus tapping a source of purchasing power in addition 
to current and past savings;"^ 

It would certainly be easy to under-estimate the ac- 
cumulation of obstacles that confronted any effort to 
revive the durable goods industries in the spring of 1 933. 
Regardless of whether there was an oversupply of cer- 
tain categories of durable goods in 1929, the unprece- 
dented severity of the depression had created apparent 
surpluses where they did not exist before. The virtual 
disappearance of profits, the decline of real estate and 

* While non-durable goods are oidinarily purchased for cash b}" the 
ultimate consumer/ an expansion of productive activity in this field iTia\ 
of course give rise to bank borrowing by producers in order to provide 
working capital. This type of credit expansion may occur quite regard- 
less of the durability of the product. 
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security values, the freezing up of financial institutions, 
the timidity of investors and borrowers alike — all added 
to the uncertainties introduced by unpredictable govern- 
ment policies. 

It was not to be expected that the NRA could single- 
handed supply all the conditions necessary to a revival 
of durable goods production. It was reasonable to ask, 
however, that it do nothing to diminish the possibility 
of revival. This meant in practice that the changes in the 
interrelations of costs and prices occasioned by the codes 
should not fall in such a way as to raise the prices of 
durable goods by more than they increased the demand 
for them 5 in other words, that these changes should not 
impair either the ability of buyers to purchase, or their 
inducement to purchase, at least as large a physical vol- 
ume of such goods as they wmuld have bought in the 
absence of the codes. Let us examine the operations of the 
NRA with this test in mind. 

COSTS AND PRICES IN THE DURABLE GOODS FIELD 

For the producers of durable goods the codes raised 
labor costs. For a number of durable goods industries 
the percentage increase in average hourly earnings of 
wage earners, from the first half of 1933 to the first half 
of 1934, wasri 


Lumber (sawmills) 

53 

Quarrying 

20 

Cement 

• 32 

Automobiles . ... 

18 

Furniture . . . . . 

32 

Metal mining . 

15 

Iron and steel . 

27 

Locomotives . . 

15 

Brick . . . . 

26 

Tools 

14 

Hardware . . . 

25 

Ai^ricultural implements 

14 

Shipbuilding 

23 

Machine tools 

8 

Glass 

21 




^ LL S. Bureau of Labor Statistics data. 
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That these increases in labor costs due for the most 
part to the codes, should have been accompanied by 
substantial increases in the prices of durable goods is 
not surprising. Few producers in this field were in a 
position to absorb any considerable increase in their costs. 
Although the available indexes are limited, it is clear 
that the rise of prices was extensive. The accompanying- 
chart shows the movement in a number of series. 

Wholesale Prices of Durable Goods'" 
(January-June 1933 — 100) 



* The index for capital equipment, more exactly, “producers goods 
intended for use in capital equipment,” is that of the National Bureau of 
Economic Research (see Bulletins and 55 ). The other indexes are 
those of the Bureau of Labor Statistics. 

The price advances in the summer of 1933 by October 
brought the indexes of building materials, metal prod- 
ucts, and house furnishings to a level only 12 per cent, 
17 per cent, and 14 per cent, respectively, below the 
average for the year 1929. At this time the all commo- 
dity index stood 2 5 per cent under 1 929. The rapid rise 
of T933 may be contrasted with the behavior of these 
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price indexes in the recovery from the preceding major 
depression (1921). In that year construction activity 
revived early in the year, but building material prices 
declined until the spring of 1922. Metals and metal 
products picked up in production about the middle of the 
year but prices receded sharply until March 1922, con- 
tinuing fairly stable thereafter at the low level. The in- 
dex for prices of house furnishing goods declined until 
the fall of 1922. 

The marked advance in the prices of durable goods 
when they were already high in relation to the general 
price level and badly out of line w'ith the ability or incli- 
nation of buyers to absorb them might be justified if the 
NRA at the same time stimulated the effective demand 
enough to compensate for the injurious effects of higher 
prices. Let us examine the leading sources of demand for 
durable goods with this point in mind. 

EFFECT OF THE NRA ON DEMAND 

For convenience we shall consider separately the de- 
mand of (i) business enterprises j (2) consumers; (3) 
public and semi-public agencies. 

Business enterprises. In the period 1925-29 the total 
output of producers’ durable commodities and business 
construction averaged about 14-5 billion dollars annu- 
ally, or roughly 45 per cent of the output of durable 
goods of all kinds."’ Of this sum about half went for con- 
struction (buildings and fixtures) and half for machinery 
and equipment. 

Of the business construction a very large part con- 
sisted of railroad and public utility projects and the erec- 

'’Computed from data in National huhntnal Conference Board BuN 
let'm 52. We have assumed that business enterprises absorbed the same 
proportion of the unallocable construction that they did of the allocable 
construction, 
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tion and repair of commercial buildings. (Factory build- 
ings were of relatively minor importance.) For these 
categories of construction it does not appear that the 
NRA brought any stimulus to demand sufficient to offset 
the injurious effects of higher construction costs. Both 
rails and utilities had their operating costs increased sub- 
stantially by' the NRA without offsetting increases in 
the rates charged for their services, these being-regulated 
by law. Far from being better able to pay higher con- 
struction costs, they were less able to do so than if the 
codes had never been heard of. As for commercial build- 
ings, the codes not only reduced their net earnings some- 
what by increasing operating costs (fuel, repairs, etc.), 
but in raising building costs on new structures made more 
remote the time when it will be profitable to resume con- 
struction in this field. It seems reasonably clear that for 
business construction as a whole the NRxl has been a 
deterrent rather than a stimulant.^’ 

The net effect of the NRA on the demand for pro^ 
ducers’ machinery and equipment in general is by no 
means clear. It is frequently argued that the raising of 
wage costs promotes the substitution of machinery for 
labor, hence that the codes have served as a stimulus to 
the production of this type of durable goods. It must be 
remembered, however, that the codes have raised the 
price of machinery as well as labor, to this extent eliml- 

'*The abrupt rise in the prices of buildings materials has been shown 
in the chart on p. 820. To what extent the total cOvSt of construction has 
risen is a matter on which the available indexes of buildings costs are by 
no means agreed. Four indexes, those of the Engineering News Record^ 
the Association of General Contractors, the Federal Reserve Bank of 
New York, and the American Appraisal Company, show increases be- 
tween April 19 33 and April 1934. of 22 per cent, 14 per cent, ii per 
cent, and 12 per cent respectively. On the latter date these same indexes 
were below the 1929 average by 5 per cent, ii per cent, ii per cent, 
and 23 per cent, in order. 
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nating the inducement for substitution. Moreover, the 
shortening of the worker’s week arising from the NRA 
results in a great many if not most cases in a shortening of 
the machine week as well. The cost of labor varies with 
the number of man hours purchased, but the cost of 
maintaining a machine does not vary closely with the 
number of hours it is used, A large part of the cost, such 
as interest on the investment and obsolescence charges, 
goes on regardless of its use. It is, in short, overhead. For 
this reason a reduction of the machine week tends to 
raise the cost of machinery as compared with the cost of 
labor. Until we have more data on the relation between 
the shortening of the worker week and the machine week 
it is difficult, if not impossible, to strike a baJance for in-* 
dustry as a whole between these countervailing consider- 
ations. 

While for the industries normally providing the bulk 
of business construction — railroads, public utilities, and 
the commercial building industry — the NRA apparently 
had an adverse effect on net earnings, hence on ability 
to pay for capital goods, the case is much less clear when 
w^e take the industries, such as mining and manufactur- 
ing, that provide the principal market for machinery and 
equipment. It appears likely that on the whole these 
industries have been able to protect themselves, by price 
increases, against the increase in costs under the NRA/ 

The ability of industry to buy capital goods is one 
thing, the willingness to do so another. Capital expendi- 
tures beyond immediate necessities are conditioned very 
largely on the state of business confidence. No considera- 
tion of the effect of the NRA on the revival of capital 
outlays by business enterprises can properly ignore the 
question whether it has on the whole been conducive to a 

' See Chap. XXXVIII. 
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revival of confidence in the future, more specifically the 
future of profits. It is the prospect of profits that controls 
the type of expenditures we are discussing. 

The answer to this question must inevitably be a mat- 
ter of opinion. Our own view is that the NRA by intro- 
ducing into the business picture a mass of new and unpre- 
dictable hazards tended to multiply the already numer- 
ous uncertainties that stood in the way of a broad revival 
of capital expenditure for profit. Business men are accus- 
tomed to taking the ordinary risks of enterprise and 
investment, but not the risk of administrative rulings 
affecting their labor relations, their wage costs, their 
marketing channels, their geographical differentials, and 
their competitive position generally. While it is impos- 
sible to separate the influence of these NRA hazards 
from that of other New Deal uncertainties, and while it 
would be easy to exaggerate their importance in any case, 
they must be given some weight on the debit side of the 
ledger. 

There is much in NRA literature to indicate a belief 
that, because of the apparent superabundance of pro- 
ducers’ capital goods in relation to the depression rate 
of utilization, the revival of business capital formation 
had to wait until a prior revival in the consumers’ goods 
industries had produced actual shortages of equipment 
in the production of these goods. We need not attempt 
to answer the question whether the initial impulse in 
recovery usually comes from the consumers’ goods or 
the producers’ goods industries. In any event the revival 
of capital formation may occur early in the upswing. A 
state of general over-capacity in relation to depression de- 
mand does not in itself preclude the existence of many 
opportunities for the profitable investment of new capi- 
tal. Witness the fact that capital formation has repeat- 
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edly revived in depressions at a time when the current 
utilization of the country’s productive equipment was 
at a lower level than in the preceding prosperity. 

A considerable if not a major part of business capital 
formation is ordinarily undertaken in advance of actually 
realized shortages in existing plant and equipment. It is 
postponable and speculative. It is a gamble on future 
profits. The development on a large scale of this class 
of capital outlays, as distinguished from those of an im- 
mediately necessitous character, not only depends on a 
condition of general business confidence, but is greatly 
facilitated by reductions in the cost of new capital goods.' 
In both these respects the NRA appears on balance to 
have hindered rather than helped.” 

Consumers. Durable goods used by consumers, in- 
cluding residential buildings, were turned out in the pe- 
riod 1925-29 at an average rate of 12.5 to 13 billion 
dollars w'orth a year, a volume only slightly low'er than 
the total for producers’ durable goods. From a quarter to 
a third of this sum was represented by the construction 
and repair of residential structures.’” 

The erection of residential buildings for rent is con- 
trolled fundamentally by the relation between the cost 

** To a considerable e.xtent expenditures for the maintenance of existing 
plant and equipment are postponable within limits and are subject to 
the same influences that govern new outlays. During the depression there 
has been a serious under-rnaintenance of capital goods generally, not to 
mention tlie wastage of obsolescence. 

‘‘The various code limitations on the installation of new machinery 
have probably had to date a negligible effect on the aggiegate machinery 
production. They are comparatively limited in number and have various 
loopholes such as the right to substitute new machinery for old of equal 
capacity, etc. A generalization of such restrictions might, of course, be 
of considerable importance, especially over a longer period of time. 

These figures are based on the data shown in National Bureau of 
Economic Research Bulletin 53. We have made a crude adjustment to 
allow for residential construction included in the total of '^unallocable 
construction.” 
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of the structure and the income obtainable from it. Any 
sizable revival of construction in this field required, at 
the time the NRA was launched, either a marked increase 
in rental and occupancy levels or a reduction in building 
costs. Rental rates on wage earners’ dwellings in the 
spring of 1933 were down 30 per cent from 1929, and 
vacancies were large. Rents continued to decline for 
many months after the NRA was inaugurated.’^ In the 
face of this situation building costs were raised to a level 
perhaps 10-15 per cent below 1929 — this, too, in spite 
of occupancy ratios that were still unsatisfactory. This 
increase in costs served to postpone the attainment of 
conditions propitious for a resumption of new construc- 
tion. 

As for the erection of residences for owner occupancy, 
the raising of construction costs in relation to rental 
levels not only predisposed toward the leasing or pur- 
chase of existing buildings wherever feasible rather than 
new construction, but tended to deter from building 
many whose incomes had been increased less than the 
increase in living costs. This last consideration deserves 
some weight. New houses are built largely by the middle 
and upper income groups for whom on the whole the 
NRA has probably increased per capita income compara- 
tively little and the cost of living considerably, with the 
result that ability to pay for a house has not risen with 
the cost. Here also the codes have tended to delay the 
realization of conditions favorable to a revival of con- 
struction activity. 

In the period 1925-29 the nation spent an average of 
9-10 billions annually on durable consumers’ goods other 

'' Data of the Bureau of Labor Statistics. The rent index continued 
downward until June, 1934 while the index of the National Industrial 
Conference Board declined to the end of 1933. 
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than housing, such as automobiles, radios, washing ma- 
chines, refrigerators, furniture, kitchen and table ware, 
and household machinery generally.^^ Of this sum. over 
40 per cent was spent for automobiles and automobile 
parts/® 

It is well known that the lowest income groups chiefly 
benefited by the NRA wage increases spend a much 
smaller proportion of their income for this class of goods, 
especially for the more expensive items such as automo- 
biles, than do the so-called middle and upper classes. 
The great bulk of the lowest incomes goes necessarily 
for food, clothing, and shelter. The market for consum- 
ers’ durable goods is for the most part in the income 
strata above those for which the NRA has brought net 
gains/^ For the middle and upper income groups as a 
whole, the code program has probably lessened the abil- 
ity to buy durable goods, since for these groups it seems 
to have raised the cost of living without compensatory 
gains in incomes.^® 

Public md semi-fublic agencies. The total of public 
works outlays and construction expenditures for theaters, 
clubs, lodges, and religious and memorial purposes in the 
period 1925-29 averaged 10 or 12 per cent of the coun- 
try’s total output of durable goods. Whether the NRA 
has tended to increase or decrease the volume of such 
construction is a question on which we shall not hazard 

National Bureau of Economic Research Bulletin 52. 

Our own estimate. 

In 1929, the consumptive expenditures of families with incoiues un- 
der $2,000 were about 32 per cent of the expenditures of all families 
(Maurice Leven, Harold G. Moulton, and Clark Warburton, A merica^s 
Cafacity to Consume^ p. 84). Very much less than 32 per cent of the 
demand for consumers’ durable goods came from these families, even 
though in number they m^de up 60 per cent of all families in the 
country. 

See Chap. XXXVII. 
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an opinion. It certainly has decreased the amount of con- 
struction obtained with a public works dollar^ but its 
effect on the number of dollars poured out for this pur- 
pose isj in the vernacular^ anybody's guess. 

CONCLUSION 

While it is certainly easy to exaggerate the effects of 
the NRA on the durable goods industries^ there being 
many other factors in the situatioUj it is nevertheless rea- 
sonably clear that its influence, so far as it went, was for 
the most part adverse. The increase in the prices of 
durable goods generally, and especially in construction 
costs, was in view of the already attenuated condition of 
demand a move in the wrong direction. It would have 
been better in most cases to seek for downward, rather 
than upward, price and cost adjustments in this field. 
Moreover, the code program in the main either reduced 
or failed to increase materially the incomes of those 
classes of individuals and types of enterprise that consti- 
tute the largest potential market for durable goods. 

No rational realignment of costs and prices was pos- ' 
sible through the methods pursued by the NRA. The 
maximum benefits for production called for the lowering 
of some W'ages and prices just as cei-tainly as they indi- 
cated the raising of others, but in any case the readjust- 
ments demanded selectivity and discrimination, not the 
haphazard tactics actually used. If the NRA was not pre- 
pared to make downward as well as upward adjustments 
it should at least have tried to see to it that costs and 
prices already relatively too high were not advanced 
further. The promiscuous boosting of costs and prices 
which accompanied the codes precluded even this objec- 
tive. It is not surprising therefore that the pattern of 
cost and price relationships that emerged from the up- 
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heaval should be for the most part less favorable to the 
durable goods industries than the one that preceded it. 
Recovery in this field required a specific attack on specific 
impediments. It is regrettable that the NRA. did not 
realize this at the outset. 



CHAPTER XXXVI 
THE NRA AND EMPLOYMENT 


The net gain in employment attributable to the NRA 
has been the subject of a great many guesses, most of 
them either extremely dubious or downright impossible. 
As early as November 1933, ^^e NRA Administrator 
stated that his organization had put 4 million men to 
work.^ This characteristic shot in the dark probably ex- 
ceeded the total increase in employment up to that time 
from all causes. It appears to have been based on the 
assumption that had it not been for the NRA there 
would have been no gains whatsoever, a supposition 
highly unflattering to the achievements of other agencies 
in the numerous galaxy created by the New Deal, each 
of which was supposed to be in some degree contributory 
to recovery.^ 

The NRA affected the volume of employment in two 
w'ays; (i) by changing the total amount of work done; 
(2) by dividing up the available work among more 
people. No final estimate of its contribution to re-em- 
ployment can be made without taking both of these fac- 
tors into account. For the present we wish to get a rough 
idea of the amount of re-employment attributable to the 
code limitations on working hours, in other words, the 
amount due to the spreading of work as distinguished 
from the enlargement of the aggregate amount of work 
done. 

^ NRA Release No. p. 5. 

"Some time later, August 1934, Mr. Ickes claimed a direct and in- 
direct employment of 2 million as a result of Public Works Administra- 
tion activities alone. New York Thms^ Aug. 26, 1934, Sec. 4, p. i. 

830 
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The NRA was projected at a time when the spreading 
of work had already gone to considerable lengths. In the 
first quarter of 1933 the average work week of a manu- 
facturing wage earner was 36-38 hours, as compared with 
50 in 1929.^ As for the non-manufacturing industries 
for which we have data, the average week in the few 
months preceding the codes was 44 or 45 hours (the 
1929 figure is not available)/ 

These low averages, especially in manufacturing, re- 
flect part-time and irregular work as well as some short- 
ening of full-time schedules. It is natural that after a 
period of slack operations such as prevailed in early 1933 
an expansion in activity should disclose a tendency for 
the average work week to grow longer. This is clearly 
shown in a lengthening of the average for manufactur- 
ing wage earners from 36-37 hours in March, 1933, 
42-43 hours in June and July. It is apparent, there- 
fore, that the degree to which code hour limitations 
reduced average working hours below the level they 
would otherwise have maintained depends in some de- 
gree on the level of activity at which the observations 
are taken. The further the code restrictions hold the 
average week below its ^^naturaP’ level, the greater, of 
course, is the re-employment attributable to them. Be- 
cause of this variability in the effectiveness of the limi- 
tations, and because the work spreading and consequent 
re-employment which they accomplish are themselves 
variable, comparisons of employment with and without 

® The hours data of the U. S, Bureau of Labor Statistics do not go back 
of 1932. The 1929 figure is estimated from data of the National Indus- 
trial Conference Board, See note 3, p. 779. 

* The non-manufacturing industries covered by the hours data of the 
Bureau of Labor Statistics include coal mining, metalliferous mining, 
quarrying, crude petroleum producing, telephones and telegraphs, power 
and light, electric railroads, wholesale and retail trade, hotels, laun- 
dries, and dyeing and cleaning. 



832 NATIONAL RECOVERY ADMINISTRATION 

the codes should relate to similar levels of productive 
activity. 

ESTIMATED RE-EMPLOYMENT IN 1933 THROUGH WORK 
SPREADING BY THE NRA 

If for the industries covered by the wage and hour 
data of the Bureau of Labor Statistics we compute aver- 
age employment in April-July 1933, before the codes 
affected the length of the work week, and compare this 
with employment in the post-NRA period September- 
December, which had an average rate of activity similar 
to that of the earlier period, we find an increase of 
approximately 1,500,000 workers.” This represents an 
increase of 13 per cent over employment in the pre- 
NRA period.” The gain for manufacturing wage earners 
was in round numbers 900,000, and for workers in the 
non-manufacturing lines about 600,000, or approxi- 
mately 16 and 9 per cent, respectively. The shorten- 

“ The industries other than manufacturing are enumerated in the pre- 
ceding footnote. In manufacturing and mining, wage earners only are 
covered. 

. Productive activity is measured by the total number of man hours 
being worked in these fields. The use of this measure of activity is not 
only necessitated by the absence of 'direct measures of physical output in 
most lines of industry, but it is probably to be preferred in the present 
instance even where such measures are available. Studies of the rela- 
tion beUveen the number of man hours worked in manufacturing, for 
example, and the movement of physical production as measured by the 
Federal Reserve Board index, indicate that the latter rose somewhat too 
fast and too far in the spring of 1933 to be repiesentative of manufac- 
turing activity in general. This is in part due to pre-depression 3veight- 
ing, but chiefly to the fact that the index is composed predominantlv 
of industries in the early or basic stages of the productive process, tlie 
rise of which %vas both more rapid and more extreme than that of in- 
dustries in the more highly fabricated stages. Employment in the in- 
dustries covered by the Board’s index is less than half of the employ- 
ment in manufacturing as a whole. 

** It so happens that in terms of total man hours worked the four 
months January-April 1934 averaged the same as the pre-code period 
April-July 1933. A comparison of employment in these tw'o periods 
also sho'vvs a gain of about 1,500,000. 
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ing of the average work week in these lines and the 
accompanying change in employment are shown graph- 
ically on page 834. 

Although the workers covered by these figures (aver- 
aging slightly under 12 million in the period April- 
July 1933) composed only about 45 per cent of all 
employees in the country, they included the great bulk 
of those whose hours were materially affected by the 
NRA. By the same token the bulk of the work spreading 
accomplished by the codes fell within these fields.^ 

The best estimates we are able to make indicate that 
the total gain in employment attributable to the short- 
ening of hours by the codes was about 1,750,000 or 
roughly 6-7 per cent of the average number of em- 
ployees in the pre-code period of April- July 1933.^ 
This gain is computed at a level of general activity 
comparable with the average in April-July 1933, Sep- 
tember-December 1933, or January- April 1934. Since 
the spread between the average work week attainable 
under the codes and the average that would prevail in 
their absence varies with the rate of activity, a rate above 
that realized in the periods just cited might be expected 


^ It will be recalled that over a third of the employees in the country 
worked in exempted fields, such as agriculture, steam railways, govern- 
ment service, domestic service, professional service, non-profit institu- 
tions, and others. 

*The workers covered by the data of the Bureau of Labor Statistics 
constituted about 45 per cent of all employees in the country. Those in 
industries exempt from the NRA made up about 35 per cent. The re- 
maining 20 per cent were at least nominally subject to codes, but were 
on the average far less affected by hour limitations than were the workers 
included in the Bureau’s figures. (The composition of the employees 
making up this 20 per cent is discussed in Appendix C, p, 905.) We have 
assumed that for this group as a whole the relative increase in employ- 
ment due to work spreading wms about a third as great as for the workers 
covered by the Bureau. So computed, the re-employment for the group 
works out at slightly less than 250,000, which added to the 1,500,000 
previously estimated for the Bureau group gives 1,750,000. 
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to expand further the amount of re-employment credit- 
able to the hour limitations. If the time should come, for 
example, when the code limitations hold the average 
week to a level 20 per cent below what it would other- 
wise have attained, it would take 2 5 per cent more work- 
ers to do the same amount of work. The potential effect 
of the codes in spreading employment is thus very great. 

Since the code limitations on hours became effective 
the average working week of wage earners in manufac- 
turing has ranged between 33 and 36 hours, while for 
employees in the non-manufacturing industries cited 
above it has, with rare exceptions, been between 4.0 and 
41 hours. It is impossible to say with finality just what is 
the effective upper limit of the average under the present 
code structure, but it seems doubtful if it is likely to ex- 
ceed 38 hours for the manufacturing group. For most of 
the time, of course, it is bound to be from one to several 
hours a week below the maximum. 

It is practically impossible for industry to achieve as an 
average the maximum number of hours permitted by the 
codes that govern it. Even at a good general rate of ac- 
tivity there are some establishments in nearly every 
industry that do not put in a full week, and some indus- 
tries that, for seasonal or other reasons, are at the mo- 
ment in a slump. A universal 40-hour maximum, even 
with provision for some flexibility from week to week, 
would result in an actual average for industry as a whole 
considerably under 40 hours. Under the present code 
structure, the highest average yet reached in manufactur- 
ing (up to the end of 1934) was 36.3 hours, in March 
1934. In that month only 6 of over 80 manufacturing 
industries covered by Bureau of Labor Statistics data 
reached an average in excess of 40 hours. It appears that 
the present code limitations on hours will continue the 
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actually realized average work week in coded industry 
and trade as a whole within a range of say 38-40 hours^ 
a level perhaps ten hours a week lower than the realized 
averages before the depression. 

WORK SPREADING AND PRODUCTION 

No consideration of the merits of work spreading can 
ignore its effect on the volume of production and the 
capacity of the country to produce. In the last analysis 
this is likely to overshadow in importance all other gains 
and losses involved. 

The present code limitations on hours may be re- 
garded as a permanent addition to our economic life or 
merely as a means of accelerating re-employment during 
the period when there is not enough work to go around. 
Let us consider the first point of view. 

Penua^ient limitation of hours. When the NRA was 
launched the idea was widespread that unemployment 
was incurable except by a permanent shortening of the 
working week, this on the ground that the development 
of labor-saving devices had reduced the amount of work 
available. There was no w’^ay out, according to this view^, 
except to divide what was left among the workers seek- 
ing employment. To what extent this idea lay back of 
the work-spreading activities of the NRA it is impossible 
to say, since they had sufficient explanation as an emer- 
gency measure, but there can be no doubt that it lent 
background and support to the effort. The hour limita- 
tions havexertainly been widely regarded as permanent. 

The notion that the increasing mechanization of in- 
dustry necessitates a permanently shorter work week in 
order to maintain full employment must be put down as 
a popular fallacy. There have been enough workers dis- 
placed by machinery in the past hundred years to have 
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put the entire working population completely out of em- 
ployment several times over, had not the machines made 
jobs as well as abolished them. Maladjustments in the 
economic system that breed unemployment would be just 
as possible on a lo-, 20-, or 30-hour week as they are on 
a 48-hour week, and the problem of employment stabil- 
ization would be much the same. 

There is even less validity in another argument for 
the permanently shorter work week, namely, that we 
can produce more in a full week than we can or will con- 
sume. For the masses of the population the possibilities of 
expanded consumption are practically unlimited. Cer- 
tainly they exceed, b\' several times over, our capacity to 
produce.” 

If the work week is to be permanently shortened it 
should not be on the fallacious theory that modern pro- 
duction methods limit the amount of work available but 
rather because ( i ) the existing week is too long for the 
maximum output per woi'ker, or (2) the worker gen- 
erally would prefer to produce and consume less in ex- 
change for greater leisure. 

, To what extent the average week of 38-40 hours 
realizable under the present code regulations falls short 
of the optimum from the standpoint of productivity per 
worker it is difficult to say. The situation differs widely 
from one industry to another. There is little doubt, how'- 
ever, that in general it involves a substantial lowering 
of per capita output below that attainable with longer 
hours. In view of the inadequate standard of living accru- 
ing to the masses of the population even under conditions 
of optimum productivity, it seems exceedingly doubtful 
if any large proportion of the workers would deliberately 

* See Maurice Leven, Harold G. Moulton, and Clark Warburton^ 
Americans Capacity to Consume, 1934. 
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choose so great an addition to their leisure at the ex- 
pense of their consumption of goods and services. 

Just where the balance should be struck between the 
advantages of greater leisure and the additional goods 
and services that could be produced by working longer 
hours must be, of course, a matter of opinion. If we 
are right in the view that as a permanent thing the gen- 
eral average of 38-40 hours attainable under the pres- 
ent codes is too short, any further lowering of the limita- 
tions is a move in the wrong direction. The universal 
30-hour limit advocated in some quarters, with a prac- 
tically attainable average of 27 or 28 hours, would be 
clearly a freezing of partial unemployment with a low 
standard of living." 

We suggest the undesirability of permanently restrict- 
ing the average work week to a 38-40 hour level with 
full recognition of the fact that the depression has 
brought great gains in the man-hour productivity of 
labor. Wage earners in manufacturing, for example, pro- 
duced only slightly less per worker on a 35-36 hour aver- 
age w^eek in the first half of 1934 than they did on a 50- 
hour week in 1929.“ Substantial though less measurable 
gains appear to have been made in industry generally. 
While they will certainly not be retained in full at a high 
level of employment and activity, they are nevertheless 
so striking as to indicate the possibility of a standard of 
living for employed workers generally either equal to 
1929 on a work week considerably reduced from pre-de- 
pression levels, or well above 1929 on a week conforming 

8ee Harold G, Moulton and Maurice Leven, The Thirty-Hour Week. 

” A comparison of the Federal Reserve Board indexes of factory pro- 
duction and employment shows an output per man about 9 per cent under 
1929. Since these indexes differ considerably in coverag-e, we have com- 
piled others covering* 20 identical industries. These show a production per 
worker even less below" the 1929 level. 
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to those levels. This does not alter our view that a 
38-40 hour average week represents an excessive cur- 
tailment.^^ 

T em-porary hour limitations. The restrictions on work- 
ing hours written into the codes found their immediate 
incentive in the desire to spread employment as rapidly 
as possible. It was originally intended to shorten hours 
even more drastically than was later found feasible.^® 
Having recorded the opinion that the code limits as ac- 
tually drawn are in general lower than is desirable as 
a permanent thing, we have still to consider the question 
whether as an unemployment relief measure it may not 
be worth while to impose temporarily, and subject to 
later relaxation, restrictions that are too severe for per- 
manent retention. 

The answer depends largely on whether the imposi- 
tion of such temporary restrictions on working hours 
seriously impairs the efficiency of the country’s produc- 
tive organization or otherwise retards the achievement 
of a volume of output sufficient to provide full employ- 
ment on a work week of the length desired for permanent 
use. If work spreading seriously hampers the expansion 
of the volume of production it may prove in the end 
the most expensive form of relief. 

The increase in man-hour output during- the depression was g-ener- 
ally speaking only in a small degree due to the installation of new labor- 
saving machinery*. This went on at a rate far below that of the pre-depres- 
sion period. The gains were largely a result of improvements in the 
utilization of labor, the retention of the best workers on the pay rolls, 
a willingness of employees to work harder, and to other factors unrelated 
to changes in machine equipment. 

General Johnson at first proposed a w’eek of p hours. {iSlKA Re- 
lease No, II, p. 12.) Later, when the cotton textile industry had been 
granted a 40-hour maximum, he stated, “A 40-hour week in industry 
generally would not scratch the surface of our job of putting- large num- 
bers of unemployed back to work. Indeed I know of no other industry in 
which we could even receive for consideration a code proposing a 40-liour 
week.” NRJ Release No, 2^, p. i. 



840 NA TIONAL RECOVER Y AD M IN I ST R A TION 


To what extent the present code limitations on hours 
have interfered with the expansion of production to date 
it is impossible to say in general. Their restrictive effect 
has been minimized by the fact that productive activity 
has remained low for other reasons. If it were to expand 
to something like pre-depression volumes^ they would 
doubtless be instrumental in developing a considerable 
range and number of constrictions or ^Tottle-necks” in 
the stream of production, with consequent loss of efficien- 
cy and output. Much would depend on the flexibility 
with which the limitations were administered. If they 
were made elastic enough to take care of situations in 
which serious shortages of particular types of labor skill 
or plant capacity developed, the drag on production 
might be held down to moderate proportions.'^'* 

The lower the temporary hour limitations the greater 
the drag on production resulting not only from ^^bottle- 
necks” but from the widespread difficulty of adjusting- 
production schedules to the short week without loss of 
man-hour efficiency. Add to this the frequent necessity 
of training workers not needed when the hour limits are 
restored to their permanent level, the maldistribution of 
labor developed under the temporary schedules, the 
probable aggravation of seasonal fluctuations in employ- 
ment, the dissatisfaction of employed labor with the in- 
comes obtainable on the short hours, the difficulty in 
later lengthening hours whenever workers are thereby 
displaced from employment, the improbability of suffi- 

It is not sufficiently recognized that for the bulk of one-shift estab- 
lishments a limit on the hours per worker is in practice a limit on plant 
hours. The addition of a second shift is in many cases impracticable, in 
others too expensive, except where a long run is in prospect. Thus the 
hour limitations become to a considerable degree reductions in effective 
plant capacity and enhance the probability of at least temporary ‘bottle- 
necks” in the flow of production and the spreading of work over inefficient 
establishments. 
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cient administrative flexibility to prevent serious con- 
strictions of production, and it becomes apparent that 
temporary hours limitations are attended with great diffi- 
culties and serious dangers. It seems exceedingly doubt- 
ful if a general level of hour limitations materially lower 
than that of the present codes could or would be ad- 
ministered in such a way as to prevent a heavy drag on 
production, the force of which would increase as the vol- 
ume of activity rose. Instead of merely spreading work 
until production expanded enough to absorb all the work- 
ers on a normal week, the arrangement would tend to 
hold production down to a level that made the short week 
permanent. By lowering efficiency and increasing costs, 
and by spreading work over high-cost producers, it 
would tend to make prices higher and goods less abun- 
dant. 

These considerations, which apply to temporary work 
spreading in general, are secondaiu" in importance in the 
case of the NRA to those which arise from the policy of 
raising hourly wage rates as the hours are shortened. 

Even if the NRA had not been committed to the 
policy of increasing wage rates to expand purchasing 
power, it would probably have found it necessary, in 
order to avoid bitter conflicts, to compensate labor for 
a further loss of hours by an increase in hourly rates. The 
vast majority of workers were unwilling to exchange 
a portion of their incomes for additional leisure 3 hence 
it was found expedient to make the spreading of work 
appear to involve no loss of income. The codes sought 
generally to prevent any reduction in nominal weekly 
wages on account of the shortening of hours. 

It was certainly reasonable enough from the stand- 
point of equity that the entire burden of work spreading 
should not fall on the limited group of workers whose 
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jobs were further divided up in the process. These were 
often people whose incomes were already in the lowest 
class and who were less able to stand a further reduc- 
tion than most of those whose jobs were not affected 
by the work-spreading program.^ It was reasonable even 
in cases where the work week had already shrunk so 
much that the codes at the time effected little or no 
further reduction that the workers whose week was 
frozen at this low point should be compensated for for- 
feiting the opportunity to expand their incomes later by 
a lengthening of working hours. Yet the means chosen 
for the diffusion of the burden of work sharing over 
classes of the population not directly affected by hour 
limitations involved abrupt increases in costs and prices 
independent of and additional to those occasioned by the 
factors previously discussed. The spreading of the bur- 
den of work sharing thus aggravated the damage to the 
volume of production.^® 

Granted that it was either impracticable or undesirable 
to spread work exclusively at the expense of those whose 
hours were reduced or frozen at a low level by the codes, 
the question is whether the alternative chosen by the 
NRA was on the whole better than no work spreading at 
all. The answer is, of course, a matter of opinion. Our 
own view is that it would have been better to undertake 

“ It will be recalled again that nearly a third of the employees of the 
country at the time the NRA was proposed fell in exempted industries, 
and that large groups of workers in industries subject to codes suffered no 
material shortening of the work week below levels then prevailing. 

^®The increased hourly wages raised production expenses and were 
reffected in higher prices and living costs, in this way diffusing the burden 
generally. It fell on everyone who paid these higher prices, regardless of 
whether his own hours or money income had been affected by the code 
regime. The w'ork-spreading movement benefited those individuals whose 
incomes were increased over what they would otherwise have been by 
more than the increase in living costs due to the codes and injured those 
whose incomes w^ere either reduced or were increased by less than this 
amount. 
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no compulsory spreading of work beyond that occasioned 
by the imposition of a schedule of hour limitations 
deemed desirable as a permanent thing. This might have 
involved an average work week somewhat shorter than 
in 1929, but it should have been longer than that ob- 
tainable under the present codes. These higher limits 
could have been imposed without general increases in 
hourly wage rates (the week permitted under such a 
schedule would have been longer than that actually be- 
ing worked in most cases at the time the NRlk was set 
up) and without material increases in the level of costs 
and prices then prevailing. 

A system of spreading work that involves raising costs 
and prices in proportion to the shortening of hours is in 
our opinion self-handicapped. The much advocated 30- 
hour week with 40 hours pay (an increase of 33 1/3 per 
cent in hourly rates) would produce an increase in prices 
and the cost of living calculated to widen much further 
the disparity between the income of the country and the 
prices of the things it buys, with a further setback to the 
expansion of the physical volume of production.^"^ This 
is apart from its effects on the efficiency of industry re- 
cently discussed. 

Up to this point we have discussed the effect of the 
NRA as a work-spreading device, without considering 
whether the program increased or decreased the total 
amount of work to be done. The estimate of 1,750,000- 
for re-employment due to code hour limitations is based 
on the implied assumption that the same total of man 
hours would have been worked in the absence of the 
NRA that were actually worked under it. To the extent 
that this assumption is in error the estimate needs quali- 

" The transition from the present level of costs and prices to the hig-her 
level would probably g-enerate a temporary boom similar to that of the 
summer of 1933. 
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fication. It is our view that the NRA has had the effect 
of restricting production below the levels it would other- 
wise have attained, hence that it has reduced the total 
amount of employment as measured by the number of 
man hours of work done. Whether by spreading this 
smaller volume of work among a greater number of 
workers it has brought more re-employment on a short 
week than would have occurred on a somewhat longer 
week in its absence, it is open to anyone to guess. Cer- 
tainly the re-employment of 1,750,000 computed on 
the assumption that the NRA did not hamper produc- 
tion must be reduced in accordance with one’s ideas as 
to the severity of its restrictive effects. 

In the end the temporary advantages of work spread- 
ing as a relief measure cannot be compared with the 
importance of getting a greater total production. The 
spreading of work accomplished by the present codes 
gave part-time employment to less than a sixth of those 
unemployed at the time they became effective. The re- 
maining 10 million unemployed must look to an expan- 
sion of production. In the last analysis the NRA must 
be judged chiefly by what its program has done to in- 
crease the total amount of work available. Merely divid- 
ing a smaller amount of work among more workers is 
neither recovery nor a good substitute for it. 



CHAPTER XXXVH 

THE NRA AND EMPLOYEE INCOME 

The discussion of the effect of the NRA on employee 
income falls naturally into two parts, the one concerned 
with aggregate payrolls and the other with individual 
earnings. 

EFFECT OF THE NRA ON AGGREGATE PAYROLLS 

The NRA has affected the total wage and salary pay- 
ments of industry in two ways : ( i ) by raising earnings 
per man houry (2) by increasing or decreasing the total 
number of man hours worked. Let us consider these 
separately. 

We have already presented an index of the average 
hourly earnings of all employees in the United States 
(see the chart on page 788). This shows a level shortly 
after the inauguration of the codes or the President’s 
Agreement of roughly 10 per cent above the pre-NRA 
lows. This gain may be safely credited to NRA influence. 
How much of the advance occurring subsequent to 1933 
may be attributed to this cause it is impossible to say. 
The further we recede from the transition period in the 
summer of 1933 the more the special effects of the NRA 
are submerged in the effects of other factors in the situa- 
tion. It seems likely that average hourly earnings would 
have turned upward in 1 934 without the codes.’’ 

While changes in hourly earnings attributable to the 

^ In the recovery from the -previous major depression (1921) average 
hourly earnings in manufacturing (the only series available) did not be- 
gin to rise until some time after the turn in production, but within a 
year thereafter they -were apparently advancing steadily. See \Va%es in 
the United States j National Industrial Conference Board, 

p. 24. 
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NRA may have increased the total payroll of the coun- 
try by 10 per cent or perhaps slightly more, the increase 
of earnings in certain types of employment was of course 
much greater. In some individual manufacturing indus- 
tries, for instance, it amounted in the case of wage earn- 
ers to more than 50 per cent. For manufacturing wage 
earners as a whole, and for workers in the non-manu- 
facturing lines covered by the data of the Bureau of 
Labor Statistics, changes in average hourly earnings, 
man hours, and payrolls are shown in the chart on page 

847- 

As we observed at the beginning of this chapter, any 
attempt to appraise the total effect of the NRA on pay- 
rolls must take account of its influence not only on aver- 
age earnings per hour, but also on the total number of 
man hours of work available. If as we believe, the NRA 
in the main affected the volume of production adverse- 
ly, its contribution to higher payrolls must have been less 
than is indicated by the hourly earnings data alone. It 
may even be doubted whether, after a year or more of the 
codes, payrolls in dollar terms were materially higher 
than they would have been had the NRA not appeared. 

The matter cannot be allowed to rest merely on the 
basis of the effect of the NRA on dollar payrolls. As we 
have already seen (Chapter XXXIII) the cost of living 
was raised very materially by the codes along with prices 
generally. When this is considered it becomes exceeding- 
ly doubtful whether the scheme achieved any increase 
in the real income of employees as a class. The chances 
are that it was reduced. 

No scheme the effect of which is to restrict the ag- 
gregate volume of production can in the end increase 
the real income of labor as a whole. Goods cannot be 
consumed unless they are produced. No amount of strain- 
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ing to give labor a larger share o£ a smaller national 
output can achieve the benefits of enlarging the output 
itself. As we shall see later (Chapter XXXVIII) the 
NRA did not alter materially the distribution of the na- 
tional product between employers and employees. If it 
interfered with its expansion the loss fell on both classes 
alike. 

EFFECT OF THE NRA ON INDIVIDUAL EARNINGS 

For the individual worker the NRA usually shortened 
working hours as it advanced hourly earnings. Hence 
the weekly income in most cases either failed to respond 
fully to increases in rates per hour or actually declined. 

Since weekly earnings on any given schedule of hour- 
ly rates vary with the length of the work week, and 
since the latter varies with the rate of productive activity, 
any attempt to measure the combined effects of changes 
in wage rates and hours under the NRA should be based 
on comparable levels of activity. If we compare the aver- 
age weekly earnings of employees covered by the wage 
and hour data of the Bureau of Labor Statistics in pre- 
and post-code periods of like average activity, such as 
April-July and Septeraber-December 1933, we find an 
increase of about 5 per cent. For manufacturing wage 
earners the increase was 5.6 per cent and for the non- 
manufacturing workers 4.8 per cent.^ The movement of 
average weekly earnings in these lines is shown in the 
chart on page 849. 

Because of advances in average hourly earnings in 
1934, advances due in part to other factors than the 
codes (see above, page 845) weekly earnings rose some- 
what further as compared with pre-code earnings at 

" Activity is measured by the total number of man hours being worked. 
See the chart on p. 847. 
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like levels of activity. In January- April 1934, for ex- 
ample, a period during which activity averaged about 
the same as in April-July 1933, weekly earnings for the 
combined Bureau of Labor Statistics groups were slightly 
over 8 per cent higher than in the pre-code period. The 
percentages of increase for manufacturing wage earners 
and for workers in the non-manufacturing lines were 
9.3 and 7.7 respectively. The gains fairly attributable to 
the NRA were probably nearer thgse shown above for 
the period September-December 1933 than to those for 
the 1934 period. 

For all employees in the United States the gain in 
average weekly earnings creditable to the NRA is of 
course considerably smaller than for the groups of work- 
ers just considered. The chart below presents our esti- 
mates for all employees. 

Average Weekly Earnings, Average Hourly Earnings,. 

AND Average Hours per Week for all Employees 
IN THE United States* 

(January-June 1933 = 100) 

INDEX NUMBERS INDEX NUMBEBS- 



1933 1934 

^ Our estimates. For derivation see Appendix C, p. 913. 

Again comparing the pre-code period April-July 1933 
and the post-code period September-December 1933, in 
order to obtain roughly comparable levels of business ac- 
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tivity, we find an increase in average weekly earnings of 
about 3 per cent. In January- April 1934 the average was 
5 per cent above the pre-code period, though as we al- 
ready observed the 1934 period reflects a considerable 
volume of wage increases not due to the codes. The ad- 
vance in weekly earnings attributable to the NTA is 
probably more nearly represented by the figure for the 
1933 post-code period than by the 1934 figure. 

In the preceding chapter we pointed out that since 
the average hours worked per week normally rise with 
expanding business, the amount of work spreading ac- 
complished by a given schedule of limits is not a con- 
stant but varies with changes in the rate of productive 
activity. For the same reason, the effect of hour limita- 
tions in reducing the weekly pay check also varies with 
activity. The greater the difference between the average 
work week under the codes and the average week that 
would have obtained in their absence, the greater the cur- 
tailment of the weekly earnings below what they would 
have been. At the average level of activity in April- July 

1933, September-December 1933, or January-April 

1934, the codes appear to have raised the average hour- 
ly earnings of all employees somewhat more, relatively, 
than they shortened hours; hence they may be credited 
with increasing average weekly earnings by 3 to 4 per 
cent or thereabouts. However, if and when productive 
activity rises above this level, the curtailment of hours 
below what they would have been without the codes 
is certain to increase until the weekly earnings per work- 
er become actually lower than they would have been 
in the absence of codes. Since the average work week 
practically attainable in coded industry under the pres-, 
ent hour limitations (between 38 and 40 hours) is 
2,0-25 per cent lower than in 1929, this restriction of 
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earnings may prove substantial. Thus, if a volume of 
business activity were attained which in the absence of 
the codes would have brought an average week of 48 
hours, the increase in hourly earnings attributable to the 
codes would under such conditions fail to offset their 
effect in shortening hours. The weekly pay envelope 
would average lower than if the NRA had not appeared.® 

We have been speaking here in terms of dollar earn- 
ings. The important thing, of course, is real earnings. It 
may require a higher level of business activity before the 
employed workers of the country average fewer dollars 
per week under the NRA than they would have received 
without it, but it requires no higher level for them to 
suffer a curtailment of real income. At the rate of ac- 
tivity prevailing in April-July or September-December 
1933 the average dollar earnings per week of all em- 
ployees in the country were probably 3 or 4 per cent 
higher under the codes than they have been without 
them, but the cost of living had been raised by the NRA 
something like 8-10 per cent (see the chart on page 788). 
The resultant loss in average real income per employed 
W'orker was perhaps 5 or 6 per cent. 

Let us sketch in a rough fashion the effect of the NRA 
as averaged over all employees in the country. At the 
April-July 1933 average level of productive activity 
the codes raised hourly earnings something like 10 per 
cent, lowered weekly hours about 6 per cent, raised 
weekly earnings 3 or 4 per cent, and lowered weekly 
real income 5 or 6 per' cent. 

'^Wag'e earners in manufacturing have averaged between $i8 and $20 
a week under the NRA, as compared with $27 for the year 1929 (Bureau 
of Labor Statistics data). It is doubtful if under present code hour limita- 
•tions and wdth present hourly earnings the annual average of weekly earn- 
ings can materially exceed $20 even with active business. These workers 
would make more per week on 1929 hours and 1933 pre-code hourly 
earnings than on the hours attainable under the codes and post-code 
Innirly earnings. 
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Since at this level of activity the spreading of work 
through hour limitations re-employed about 1,750,000 
workers, representing 6-7 per cent of the pre-code em- 
ployment, it appears that the loss of 5 or 6 per cent in 
the average real income of the previously employed 
workers provided the principal source from which the 
newly added workers obtained their own real incomes. 
These previously employed workers not only shared 
their work with the newcomers j they shared also the 
fruits of their labor. 

The burden of sharing real income with the labor re- 
employed through work spreading fell very unevenly 
on the workers already engaged. Those for whom the 
NRA raised weekly earnings by less than it raised living 
costs were subjected to a loss of real income to the ex- 
tent of the difference. Those who were fortunate enough 
to have their weekly earnings raised by more than this 
shared nothing. 

When we consider that over a third of the employees 
in the country were in occupations exempt from the 
NRA, that a large body of workers in coded industries 
was unaffected, and that many of the rest had their week- 
ly earnings raised less than the cost of living, it appears 
that the vast majority of workers were forced to sur- 
render a part of their real income in favor of those added 
to the payrolls through work spreading. The increase in 
living costs fell on all alike, as a sort of invisible tax for 
unemployment relief. Only those especially favored by 
the NRA broke even or better in the readjustment. 

EQUALIZATION OF HOURS AND EARNINGS 
UNDER THE NRA 

There can be no doubt that the NRA accomplished a 
considerable degree of equalization, among coded indus- 
tries in the average hours and earnings of workers. Since 
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the codes were arrived at by a somewhat disorderly and 
haphazard process of bargaining and negotiation in which 
the peculiar circumstances of each industry were taken 
into account, it is not surprising that many exceptions 
can be found to any generalization as to their result, but 
we are safe in saying that by and large the average hourly 
earnings of labor were raised the most in the lowest paid 
industries, that average hours per week were lowered 
most in industries with the longest hours, and that aver- 
age weekly earnings were increased the most in indus- 
tries with the lowest pre-code levels. 

If we take the 8o-odd manufacturing and non-manu- 

Percentage Change in Average Hourly Earnings, Average Hours 
PER Week, and Average Weekly Earning'?, from the First Half of 
1933 TO THE First Half of 1934, for Groups of Industries Classi- 
fied According to Their 1933 Level of Earnings or Hours® 


Average Hourly 
Earnings 

Average Weekly 
Earnings 

Average Hours 
per Week 

Num- 


Per- 

Num- 


Per- 

Num- 


Per- 

ber of 

1933 

centage 

ber of 

1933 

centage 

her of 

1933 

centage 

Indus- 

Level 

Change 

Indus- 

Level^ 

Change 

Indus- 

LeveF 

Change 

tries 


4933-34 

tries 


1933-34 

tries 


1933-34 

4 

0-30^ 

+49.4 

8 

$0-13 

-t-19.1 

10 

0-37 

+2.6 

15 

3{)r35 

+34.0 

16 

13-16 

+ 16.9 

15 

37-40 

-4.1 

9 

35-40 

+28.4 

26 

16-19 

+ 10.0 

23 

40-43 

-10.7 

17 

40-45 

+22.7 

18 

i 19-22 

i +6.0 

18 

43-46 

-14.2 

19 ' 

45-50 : 

+ 15.9 

7 

22-25 

+2.1 

13 

46-49 

-16.1 

6 

50-55 

+ 12.3 

7 

25-28 

+0.4 

7 

49+ 

-20.2 

8 

55-60 

+ 12.4 

4 

28+ 

-4.5 




8 

60+ 

+9.1* 








® All references to 1933 and 1934 relate to the first half of the year, 

^ Because average weekly earnings and average hours per week vary with 
changes in the rate of business activity, and because we wish here to compare 
pre-code and post-code conditions at like levels of activity, we have based 
our computations on the highest average weekly earnings and average hours 
per week shown by each industry in each of the six-month periods. The use 
of high points instead of six-month averages results in minimizing the dis- 
tordon of pre-code and post-code comparisons by differences in the rate 
of prcxiuctive activity in the two periods. This is because the peaks of activ- 
ity in these periods were in general more nearly equal than the average 
levels* At the best the results shown here are crude but they are nevertheless 
significant. 
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facturing industries covered by the wage and hour data 
of the Bureau of Labor Statistics and group them in ac- 
cordance with the average hourly earnings of their work- 
ers in the first half of 1933, before the codes went into 
effect, we find that the percentage increase in earnings 
to the first half of 1934 varied inversely with the pre- 
code level. A similar calculation based on average week- 
ly earnings or average hours per week confirms the 
equalizing tendency of the codes. The results are shown 
in the table on page 8 54. 

In view of the desire of the NRA to prevent a reduc- 
tion in weekly earnings because of the effect of the codes 
in shortening actual hours worked at the time, hourly 
rates had in general to be increased the most in industries 
working the longest hours. Of course in so far as higher 
hourly rates merely offset the reduction in hours, there 
was no gain in weekly earnings. The latter increased the 
most in industries where the reduction in hours was least, 
and in which, consequently, such increases in hourly earn- 
ings as the codes effected were reflected to the full ex- 
tent, or nearly so, in an expansion of the weekly pay 
check. This is shown in the table below. 

Percentage Change in Average Hours per Week, and Average Weeklv 
Earnings from the First Half of 19v33 to the First Half of 1934, 
FOR Groups of Industries Classified According to Their 1933 
Level of Hours per Week^ 


Number of 
Industries 

1933 Level of 
Average Hours 
Per Week 

Percentage Change, 1933-34 

Average Hours 
per Week 

Average Weekly 
Earnings 

10 

0~37 

-j-2.6 

4-22.4 

15 

37-40 

-4.1 

4-12.7 

23.... 

1 40-43 

-10.7 

“j"8 . 6 

IB 

i 43-46 

-14.2 

46.0 

13 

! 46-49 

-16.1 

44.6 

7 

1 49-f 

-20.2 

40.6 


^ All references to 1933 and 1934 relate to the first half of the year. See 
also note of the table on p. 854, 
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It should be remarked that in so far as the codes 
tended to eliminate differences in average weekly earn- 
ings due to differences in the average hours per week 
worked in various industries, they accomplished a type 
of equalization that would normally occur anyway with 
the revival of business activity. As industries on short 
schedules regain their operating volumes, they give their 
employees more working time, thus eliminating as re- 
covery proceeds most of the inequalities of employee in- 
come that arise from differences in hours worked. The 
NRA promoted equalization by cutting the long hours 
down j the usual evolution of recovery would have done 
so by driving the short hours up. 

In addition to promoting the equalization of aver- 
age hourly and weekly earnings in different industries, 
the NRA has undoubtedly effected some equalization 
of earnings among various classes of employees in the 
same establishments. The detailed data available on this 
point are as yet fragmentary, but they appear to indicate 
that the earnings of the very lowest paid workers rose 
in most cases relatively more than those of the middle 
and upper groups. Workers whose pre-code wage rates 
fell below the minima prescribed by the codes were quite 
naturally the ones most affected. The post-code distribu- 
tion of wage rates tended to show a concentration at the 
minimum.^ It would be easy, however, to exaggerate 
the relative importance of these sub-minimum em- 
ployees. If we take a larger group of the lower paid 
workers, such as all of the unskilled, irrespective of 
whether their pre-code wage rates were below the mini- 
mum, we find that their average hourly earnings ap- 

* See BourSy WageSj and Emfloyment under the CodeSj prepared by 
the Research and Planning Division of the NRA, Charts 35, 37, 39, and 
40. 
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parently rose under the NRA very litde morCj relative- 
ly, than the average earnings of skilled and semi-skilled 
labor. The data on this point are limited to manufactur- 
ing and are not, of course, conclusive as to other lines of 
business. The accompanying table presents pre-code and 
post-code averages for the hourly and weekly earnings 
of three groups of manufacturing wage earners. 


Average Hourly and Weekly Earnings of Three Groups of Manufac- 
turing Wage Earners, April— July 1933 and September— 
December 1933 ® 


Item i 

Unskilled 

Male 

Female 

Skilled and 
Semi-Skilled 
Male 

Average hourly earnings*. 

1 



Pre-code. ... 

so. .571 

30.. W) 

SO. 512 

Post-code 

0.44-5 

0.404 

0.601 

Increase . ... ... 

0.074 

0 . 104 

0.089 

Average weekly earnings: 




Pre-code 

15 02 

11 .63 

20.07 

Post-code . . 

15 63 

i 13.96 

21.39 

Increase 

0.61 

2 .33 

1.32 


® Computed from National Industrial Conference Board data. 


It appears that all three classes received substantial 
increases in average hourly earnings, that female work- 
ers obtained somewhat larger benefits than male, and that 
there v^as little difference in the relative increases for 
the two groups of male workers. In average weekly earn- 
ings the skilled and semi-skilled male workers received 
a greater relative increase than the unskilled.^ 

® This general result is corroborated by data gathered by the Durable 
Goods Committee of the NRA from 2,672 companies in 83 different dur- 
able goods industries. The returns showed the relative increase in aver- 
age hourly earnings between February 1933 and February 1934 to have 
been almost exactly the same (ii per cent) in the case of unskilled work- 
ers and in the case of ^‘all other’’ workers. RepoH on National Reco-very 
and Emfloyinenty May, 1934 ) P* 83 . 

A further corroboration may be found in the returns from 400 con- 
cerns in various industries in the South, as reported by the Southern States 
Industrial Council. From the pre-code period of 1933 to January 1935 
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That the codes appear to have affected the average 
earnings of unskilled and skilled labor so similarly is in 
part due to the fact that in many cases the raising of 
wage rates was occasioned almost wholly by the shorten- 
ing of hours, not by the operation of the code minima. 
Wherever employers conformed to the desire of the Ad- 
ministration (embodied in some form in the provisions 
of most of the codes) that the weekly earnings of em- 
ployees were not to be reduced with the reduction of 
hours, a scaling up of hourly rates all along the line was 
in order. The effect in such cases was far removed from 
what might be expected from minimum wage legisla- 
tion alone.® 

There is considerable evidence, which we shall not 
discuss here, that the NRA has accomplished some equal- 
ization of wage rates and weekly earnings geographical- 
ly. It appears also that average weekly earnings in coded 
industries as a whole have been raised somewhat (and of 


the average hourly wage rate of unskilled labor rose 49 per cent, as 
compared with a rise of 45 per cent in the average rate for skilled labor. 
Brief presented before the Labor Provisions Hearing of the National 
Recovery Board, Jan. 3o~Feb. 2, 1935, Table II- 

Still another bit of evidence may be found in the fact that in eight 
manufacturing industries the average hourly earnings of skilled and semi- 
skilled male workers, as reported by the National Industrial Conference 
Board, rose between July 1933 and July 1934 by 27 per cent, as com- 
pared with an increase of 29 per cent in the average entrance wage rates 
of male common labor, as reported by the Bureau of Labor Statistics. 
Computed from data in the Conference Board Service Letters of Septem- 
bcr 1933 and September 1934, and in the Monthly Labor Review of De- 
cember 1934. The data for the eight industries have been weighted in ac- 
cordance with 1933 employment as reported by the Census of Manu- 
factures» 

* Some instances have been reported in which employers have cut the 
wage rates of skilled -workers in order to compensate for the additional 
cost entailed by the raising of wages below the code minimum. Just how 
frequently this practice has been followed it is impossible to say, but such 
statistics as are available suggest that it has not been typical. 

For a discussion of the probable effect of minimum wages alone, see 
note 7, p. 781. 



THE NRA AND EMPLOYEE INCOME 859 

course average hourly earnings a great deal) in compari- 
son with the average in employments exempted from the 
NRxl. This latter development is not an unmixed gain 
from the standpoint of equalizatioiij since the exempted 
workers include such large and low-paid groups as farm 
hands and domestic servants. 

Whatever may have been the effects of the NRA in 
equalizing and redistributing the earnings of employees, 
it can hardly be contended that this was in itself of much 
importance to recovery. Nor can the fact that certain 
groups of employees have had their relative position im- 
proved under the codes be taken to mean necessarily that 
they have attained a larger real income than they would 
have had without the NRA. Even if the NRA had not 
thus far curtailed the aggregate real income to be divided 
among the employed workers of the country (as we 
believe it has), the spreading of work through hour limi- 
tations and its accompanying reduction in the average 
real income per worker would have off-set most of the 
individual gains made through the improvement of the 
worker^s relative position. As we have previously pointed 
out, the effect of the present hour limitations in reduc- 
ing the average real income per worker below what it 
w^ould otherwise be increases as the rate of productive 
activity rises. Most of the loss in potential real income 
remains in the future. 



CHAPTER XXXVIII 

THE NRA AND PROPERTY INCOME 

Before attempting to ascertain the effect of the NRA 
on property income, it may be well to consider for a 
moment the importance of this type of income as com- 
pared with income from labor. ' 

A study of the distribution of the national income from 
current productive activities indicates that in the ten 
years preceding 1929 the share of property income aver- 
aged around 20 per cent of the total for property and 
labor combined.^ In 1932, a year in which conditions were 
similar to those obtaining when the NRA was launched, 
currently produced property income was less than 10 
per cent of total produced income.^ 

^ Computed from data in Americans Capacity to Consume^ by Maurice 
Leven, Harold G. Moulton and Clark Warburton. Property income in- 
cludes net business savings from undistributed earnings. The mixed 
property and labor income of individual enterprises we have divided 
arbitrarily in accordance with the ratio of property to labor income for 
all other enterprises. Since the mixed income thus divided averaged about 
20 per cent of the total produced income of the country, the absolute 
error involved in the use of this method cannot be very large. The basic 
data are fully described on p. 15S of the work cited. 

' Computed from data compiled by the U. S, Department of Com- 
merce and published (Jan. 14, 1935) in a release entitled The National 
Income^ We have made the same split of mixed entrepreneurial 

income that is described in the preceding footnote. Total produced income 
was derived by subtracting net business losses (after dividends) from the 
total of income paid out. The share of property in the produced income 
was computed by subtracting net business losses (which are of course 
losses to property holders) from the total of property income paid out. 

In 1933 the so-called ^‘paid-out^’ property income was in large 
measure not true income at all, but rather the proceeds of asset liquida- 
dation. It represented a consumption of capital, not current property 
earnings. The property income currently produced, plus the proceeds of 
asset liquidation, made up 20-25 of ^fl income paid out. (The 

860 
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Since the earnings of labor are at once income from 
production and a cost of production, and since they make 
up so large a proportion of the total income, it is evi- 
dent that any sudden and substantial increase in labor 
costs, such as that brought about by the NRA, must result 
either in compensatory price increases or in a vastly am- 
plified relative shrinkage in the earnings of property/^ 
That prices have risen generally because of the codes 
we have already seen. Whether they have risen in pro- 
portion to the increase in labor costs attributable to the 
same cause it should be easy, theoretically, to determine 
from the amplified fluctuations in property earnings just 
referred to. Unfortunately, we confront a serious prac- 
tical difficulty in the lack of any adequate current index 
of these earnings. The available indicators are so frag- 
mentary that it is necessary for the most part to proceed 
by indirect methods. In general the effects of the codes 
can be better inferred from an analysis of the movements 
of wage rates and prices, or of payrolls and the value 
produced, than from a study of the scattering and in- 
adequate data on property income as such. 

PRICES AND LABOR COSTS 

We have already indicated (Chapter XXXIII ) that if 
we consider industry as a whole the relative increases in 
the hourly earnings of labor attributable to the NRA 


correct fig-ure is probably nearer the lower limit of this range, although 
the study which we have used places it nearer the upper limit. We need 
not enter here into the reasons for considering the estimate for interest 
payments to be too high.) 

* The high ratio of labor cost to total cost of production is obscured 
by the fact that for any single producer a large part of the cost of opera- 
tion may consist of purchased materials and supplies. These represent an 
embodiment of labor and capital costs incurred in earlier stages of the 
productive process. In order to ascertain the ratio of labor costs to capital 
costs throughout the entire process, these costs should be counted, only 
once, namely at the point where they were actually incurred, 
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were almost if not quite equalled by the price advances 
for which it was responsible. If changes in the average 
hourly earnings of employees are a satisfactory indicator 
of changes in labor costs of production, we may be justi- 
fied in inferring that the NR A did not materially alter 
the relations of such costs to the value of the output 
produced. 

The effect of the codes upon early earnings might be 
considered a rough index of their effect on labor co^ts 
if they did not at the same time materially alter the 
efficiency of labor as measured by man-hour output. Un- 
fortunately, the influence of the NRA on labor efficiency 
in general is a subject on which comparatively little 
direct information is available. The industries for which 
there are reasonably comparable monthly data on out- 
put and hours worked are too few to justify any generali- 
zation covering productive activity as a whole, especially 
since these industries, concentrated as they are in the 
fields of mining and manufacturing, are not representa- 
tive of trade, service, and other lines affected by the 
NRA. The available data seem to indicate that in mining 
and manufacturing generally the NRA had comparative- 
ly little effect on man-hour output.^ In so far as this 

^ Man-hour productivity varies with changes in the rate of operations 5 
hence any comparison of pre-code and post-code output per man hour 
must be based on comparable levels of activity in the industries con- 
cerned. The statement that the NRA appears to have had little effect on 
labor efficiency in mining* and manufacturing is made with this qualifica- 
tion in mind. 

The basis for the statement is a study of the movement of output and 
man hours in 20 mining and manufacturing industries lia\nng a pre- 
NRA employment of 2-5 million wage earners. They are as follows: 
woolens and worsteds, boots and shoes, automobiles, newspapers and 
periodicals, sawmills, cigars and cigarettes, carpets and rugs, cotton goods, 
petroleum refining, leathex-, iron and steel, rubber tires, cement, flour, 
slaughtering and meat packing, paper boxes, paper and pulp, anthracite 
coal, bituminous coal, and crude petroleum producing. The data are not 
equally good in all cases, and a more limited composite covering 13 in- 
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conclusion is valid for other lines of industry we are 
warranted in taking the effect of the codes on average 
hourly earnings as a rough measure of their effect on 
labor costs. If in these lines the NRA increased labor 
efficiency the increases in average hourly earnings of 
course overstate the rise in labor costs. If it decreased 
efficiency they correspondingly understate the advance 
In costs. 

Whatever changes in average man-hour productivi- 
ty may be attributed to the codes are probably small in 
relation to changes in average hourly earnings. At least 
In the absence of evidence to the contrary we are prob- 
ably justified in making this tentative assumption. On 
this basis, we are led to conclude that since the NRA on 
the wffiole raised prices almost if not quite as much as it 
raised hourly earnings it also raised prices by nearly 
as much as it raised labor costs j hence that it did not 
alter substantially the proportion of the total product 
of industry going to labor.' This conclusion we believe 
to be essentially correct. The codes may have increased 
slightly the share of labor but only slightly. By the same 
token, they diminished only slightly the share of proper- 
ty. The division of the national product between these 

dustries for which the man-hour and output figures appear to be most 
trustworthy has been run as a check on the composite of 20 industries. 
The results are similar. 

The fact that these composites show no evidence of material change 
in man-hour output as a result of the NRA should not be taken to mean 
that there have not been noticeable changes in particular industries. The 
conclusion relates only to the general picture after particular deviations 
have been averaged together. 

See charts on pp. 788 and 790. While this appears to be a proper in- 
ference from the statistical evidence in this case, it should not be assumed 
that a precise equivalence between the average inciease in wage costs and 
the average increase in prices is a necessary result in all cases. The wage- 
raising and price-raising processes are essentially separate, and need shov 
no exact equivalence. Especially is this true where administrative or 
formula price fixing exists. 
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two claimants apparently remained substantially un- 
changed. 

PAYROLLS AND THE VALUE PRODUCED 

This conclusion drawn from the relative movements 
of wage rates and prices under the NRA may be checked 
in a rough way, at least for certain branches of produc- 
tion, by a comparison of the relative movements of pay- 
rolls and of the value produced. In the chart on page 
865 are shown indexes of the value produced by min- 
ing, manufacturing, transportation, and wholesale trade 
and of payrolls in these same lines. 

The chart should be read with great caution. It must 
be remembered that the proportion of the value pro- 
duced going to labor normally varies, at least at rela- 
tively low levels of activity, inversely with the rate of 
physical production. This is due chiefly to the tendency 
of man-hour output under such conditions to vary in- 
versely with production. Because of this it is necessary 
that comparisons of the relative shares of labor before 
and after the NRA should be made at like physical 
levels of output, as indicated by the dotted line in the 
chart. 

It is necessary also in such comparisons to remember 
that in the pre-code boom of 1 933 the anticipation of the 
NRA programs had raised prices considerably without 
raising wages and that a part of the decline during that 
period in the share of the product going to labor was it- 
self due therefore to the NRA." It appears that the 
share of labor would have been considerably higher dur- 
ing the pre-code boom than it was' if we discount the ef- 

See the chart on p. 790. 

Mention should be made of another reason for the apparently low 
ratio of payrolls to value produced during the pre-code boom. The pro- 
duction index used in these computations, that of the Federal Reserve 
Board, probably rose somewhat too fast and too far to be representative 
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Ratio of Payrolls to Value Produced in 
Selected Industries^ 

(January- April 1933 =100) 



* The industries are mining’, manufacturing’, transportation, and whole- 
sale trade. For derivation of indexes see Appendix C, p. 913. 

feet of these anticipatory price advances on the value of 
production — as we must to get a true comparison be- 
tween pre-NRA and post-NRA. conditions. 

When the chart is read with due regard for these 


during this period, thus giving an excessive upswing to the index of value 
produced and an excessive downswing to the index of the ratio of payrolls 
to value. See note 5, p. 832. 



866 NATIONAL RECOVERY ADMINISTRATION 


qualifications the conclusion appears to be indicated that 
the share of labor in the product after the codes had 
raised both wages and prices was not materially different 
from what it would have been if neither wages nor prices 
had been subjected to the influence of the NRA, In so 
far as we may judge from such crude measurements, 
the codes left the distribution of Income in these Indus- 
tries between labor and capital substantially unchanged. 
This corroborates the Inference drawn from a compari- 
son of the relative movements of hourly earnings and 
prices.® 

THE MOVEMENT OF PROFITS 

The fact that business profits have risen since the 
spring of 1933 a great deal faster than payrolls has 
sometimes been cited as proof that the NRA has shifted 
the distribution of income In favor of property. It Is 
extremely difScult, if not impossible, to substantiate such 
a conclusion from such evidence. Not only are profits as 
ordinarily computed the most volatile part of the proper- 
ty income of the nation, so that their movement exag- 
gerates the changes In property income as a whole, but 
they had sunk to such a small volume during the de- 
pression that statements of percentage increases over 
these low levels have virtually no significance. This is 
especially true In view of the fact that the compilations 
of corporation profits usually cited show merely the ex- 
cess of profits over losses. So computed, profits during the 
depression not only disappeared but were transformed 
into net losses. It is easy to see that if we start our analysis 
of the increase in profits from the early months of 1933, 

may seem puzzling at first glance that the ratio of payrolls to 
value produced has been continuously lower under the NRA than during 
the early months of 1933. This is no way' contradicts the conclusion just 
reached. The ratio would have gone down with or without the NRA, 
given a pick-up in production. 
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the percentage gains may mount to fantastic proportions, 
without indicating very much real improvement. 

The volume of profits as customarily computed rests 
on many factors other than the rate of business activity. 
It is exceedingly difficult, therefore, to secure pre-NRA 
and post-NRA comparisons that rest on conditions really 
comparable from a profit standpoint. Comparisons based 
on like levels of production involve unavoidably the 
matching of periods characterized by diverse price trends. 
The movement of prices has a profound effect on the ac- 
counting of profits, not to mention such variables as bad 
debt write-offs, gains and losses from the sale of capital 
assets, inter-corporate dividend payments, and the like. 
There is no tolerably satisfactory method of securing 
comparability in all these factors in order to measure 
separately the influence of the NRA. For this reason it is 
virtually impossible to judge from profit data whether 
property income under the codes has been higher or low- 
er in relation to labor income than it would otherwise 
have been at like levels of activity. Conclusions as to 
the effects of the NRA on the division of income be- 
tween labor and property must rest largely on the kind 
of evidence discussed in the preceding sections of this 
chapter. 

The inadequacy of profit statistics as a means of gaug- 
ing the general effects of the NRA on labor-capital dis- 
tribution makes it unnecessary to attempt any extended 
analysis of the available figures. So far as we can judge, 
they are not inconsistent with the conclusion reached 
from the preceding tests. Profits in most lines of business 
have risen very greatly above their depression lows.'' 

®The preliminary Stathtks of Income for 1933, published by tlie 
V. S. Bureau of Internal Revenue, shows net income of all gaining cor- 
porations to be about 3 5 per cent higher than in 1932 and the net deficits 
of losing corporations to be 30 per cent less than in 1932, Most of this 
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With the volume of business expanding as it did they 
would have risen with or without the NRA. They have 
increased relative to labor income. This also would have 
occurred anyway. Taking the movement of profits as a 
whole and ignoring particular exceptions and deviations 
it appears to have accorded reasonably well with normal 
expectations, given the degree of recovery we have ac- 
tually experienced. If we consider industry as a whole, 
the profit figures do not in themselves permit of more 
than this rather vague impressionistic conclusion. 

LABOR-CAPITAL DISTRIBUTION BY INDUSTRIAL 
DIVISIONS 

While it appears from such evidence as we have been 
able to advance that for the economy as a whole the 
NRA did not materially change the division of income 
between labor and property as compared with what it 
would otherwise have been at like levels of productive 
activity, this conclusion does not apply to all of the sepa- 
rate industries or groups of industries that make up the 
economy. It is obvious that wherever the codes raised 
labor and other costs of production without correspond- 
ingly raising selling prices the relative share of capital 
in the income produced by the industry was lower, on a 
given volume of output, than it would have been without 
them. Contrariwise, where price advances exceeded the 
addition to unit costs the relative share of capital was 
increased. 

In the first category fall such industries as railroads 
and public utilities, which have their selling prices 
(rates) fixed by public authority. There is no doubt that 
the NRA impaired the earnings of capital in these fields 
relative to labor income, though it would be easy to 

improvement occurred in the last half of 1933. For this period the 
fig-ures, if separately available, would show far more spectacular gains. 
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exaggerate the extent of its influence/” In this category 
fall also industries for whose goods or services the 
changes are fixed by long-term contracts, such as the 
real estate industry with its rent contracts. Here fall in- 
dustries whose selling prices are immobile because of 
long-standing custom, or because of the desirability of 
selling at some round figure such as 10 cents or a dollar. 
For these and other reasons the NRA put pressure on the 
earnings of capital in a number of industries, though in 
many cases of course the pressure gradually lifted as 
other methods than price raising were found to restore 
the earnings, such, for example, as deteriorating the 
quality of the goods or services supplied for a fixed price. 

While in the railroad, public utility, and real estate in- 
dustries in general, and in some Individual industries 
in other fields, the NRA apparently shifted the distribu- 
tion of income to the disadvantage of capital, in many 
cases it had the opposite effect. 

Without going into particular instances we may re- 
peat our previously stated conclusion that for mining, 
manufacturing, and trade generally the relative share 
of capital in the product was not materially different 
under the codes than it would have been at a like rate 

In the second quarter o£ 1934) for example, Class I railroads earned 
a net operating" income of 114 million dollars on operating revenues of 
830 million, as compared with 120 million on a revenue of 758 million in 
the second quarter of 1933) before the codes became effective. In so far 
as this deterioration of earning power was due to the NRA, it was because 
of the increased cost of fuel and supplies. Railroad labor was not subject 

to a code. . 

A tabulation of 36 large electric and gas utility companies shows net 
income of 32 million dollars in the second quarter of 1934 horn operat- 
ing revenues of 299 million, as against 37 million from revenues of 2S4 
million in the same quarter of 1933* In this case the NRA- (or the PRA) 
affected both labor costs and the cost of fuel and supplies.^ 

For both railroad and utilities other factors than the NRA enter into 
the comparisons, but this showing is believed to reflect chiefly the inffu- 
ence of the codes. 



870 NA TIONAL RECOVERY ADM IN 1ST RA TION 

o£ activity without them/^ A large section of industry, 
including such fields as banking and finance, was negligi- 
bly affected. When we survey the entire field of produc- 
tion it appears that if on balance the NRA shifted the 
basic distribution of income in favor of labor the shift 
was very slight. 

Because the NRA apparently changed vepy little the 
basic distribution of income between labor and capital we 
must not infer that it also left unchanged the absolute 
volume of the real income divided between the two. At 
like levels of production the distribution may have been 
about the same before and after the codes but this does 
not mean that the level of output actually attained might 
not have been higher without the NRA. For the reasons 
presented in the preceding chapters we are inclined to 
believe that it would have been. In impeding the re- 
covery of production the NRA retarded the expansion 
of real income for labor and capital alike. 


A tabulation of the quarterly sales and operating income of 50 
identical mining, manufacturing, and mercantile concerns yields the fol- 
lowing results: 





Income as 

Year and Quarter 

Net Sales 

Operating Income 

Percentage 




of Sales 


(In millions of dollars) 


1932: 2 

. 206 

17 

S.l 

3 ... 

185 

12 

6.5 

4 . . . 

1S3 

3 

1.6 

1933: 1 

. 157 

4 

2.3 


. 194 

14 

7.5 

3 , . 

215 

25 

11.4 

4 

. 220 

24 

11.0 

1934: 1 

223 

25 

11.3 


254 

28 

11.1 


This table is shown for \^hat it is worth as an exceedingly small sample 
of the industries represented. It must be read with reference to the qualifi- 
cations on the use of profit data discussed earlier in the chapter. 



CHAPTER XXXIX 
CONCLUSIONS 

To guard against any possible misunderstanding, we 
repeat what we said in Chapter XXXI : that since the 
NR A was designed to promote both recovery and re- 
form no final judgment of its accomplishments can be 
made without weighing its effects in both fields, and 
that we have attempted no such appraisal here. Our prob- 
lem has been the net effect of the NRA program on 
recovery, a term which we have defined for the purpose 
as the expansion of the aggregate production o£ goods 
and services. However difficult this problem may be it 
is nevertheless a comparatively limited one, and what- 
ever judgments and opinions are reached in its explora- 
tion should not be taken as conclusions applicable to the 
NRA program as a whole. 

Since we have expressed our views at length in the 
course of the foregoing analysis, no extended restatement 
is necessary. The principal findings and the main line 
of the argument may be briefly recapitulated as follows: 

The NRA expected to promote recovery by enlarging 
the real purchasing power of certain classes of labor. 
This was to be accomplished by raising w^age rates ahead 
of the prices of goods and services. Because of the delay 
attending the inauguration of codes and the speculative 
anticipation of their effects, prices rose on the average 
ahead of wage rates. Even after the latter had been 
raised by the codes, the gain, when averaged out over 
all employees in the country, proved to be about the 
same as the increase in the cost of living attributable 
to the program. 
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The rise in prices prevented the increase in the total 
real purchasing power of labor expected to accrue from 
wage raising. Some groups of workers had their incomes 
raised more than living costs while others lost ground j 
some employers were able to raise their prices more than 
their costs, others less; but on the whole price and wage- 
rate levels both moved to considerably higher ground 
without material change in their relative positions. The 
codes, moreover, made little change in the distribution 
of the aggregate income from production between em- 
ployers and employees considered collectively. 

Not only did the program fail to work out as planned, 
but the plan itself was in our judgment a mistaken one. 
The conditions were not propitious for a sizable expan- 
sion of wages at the expense of profits. If this had oc- 
curred it would probably have frozen up more pur- 
chasing power than it released. Under the circumstances 
little could be gained by forcing into the hands of wage 
earners for consumer expenditure a small part of the 
funds otherwise destined for some form of capital ex- 
penditure. This reservoir of purchasing power should 
if possible have been tapped by readjustments conducive 
to its voluntary utilization. 

As it worked out, the NRA proved to be a means of 
boosting both wage rates and prices. The general level 
of wage rates was already high, as measured in terms of 
average real earnings per hour, and both wage and price 
levels were high in relation to the income and expendi- 
tures of the country'. While the transition period in the 
summer of 1933 brought about a temporary production 
boom, based in part on speculation, the higher cost and 
price levels remained after this stimulus was removed. 
The codes apparently evoked no expansion of bank credit 
and no lasting activation of the idle money of the coun- 
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try. It is very doubtful if the higher wage and price levels 
enlarged the dollar volume of expenditure after the 
boom by enough to compensate for their absorption of 
expenditure. They tended to diminish the physical vol- 
ume of production. 

The internal readjustments in the cost and price struc- 
ture which the NRA effected were for the most part 
planless and haphazard. They retarded the restoration 
of parity for agricultural prices, and the adjustment 
of construction costs to the demand for building. On the 
whole they were probably adverse to the revival of the 
capital goods industries. As a means of securing favor- 
able specific readjustments in the cost-price structure the 
NRA as it actually operated was of very doubtful bene- 
fit. 

In trying to raise the real purchasing power of the 
nation by boosting costs and prices the NRA put the 
cart before the horse. Raising the prices either of labor or 
of goods is not the way to get a larger volume pur- 
chased. Instead the NRA should have sought the maxi- 
mum enlargement of spending with the minimum in- 
crease in costs and prices, thus securing with the aug- 
mented expenditure the greatest gain in the number of 
units of labor and goods taken off the market. Thus in- 
crease in spending could ' have been sought by ( i ) the 
removal of the deterrents to the free and prompt utiliza- 
tion of the existing money of the country, and (2) mone- 
tary expansion. The NRA accomplished neither of these 
objectives. 

The conclusion indicated by this resume is that the 
NRA on the whole retarded recovery. To what extent 
it was detrimental no one can say with much assurance. 
The situation has been too complex to warrant any defi- 
nite conclusions from comparisons of recovery in this and 
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other countries, or of this recovery and previous ones. 
The verdict must rest, we believe, largely on considera- 
tions of the sort outlined in the foregoing discussion. We 
do not feel justified in stating our own judgment more 
definitely than to say that the retarding effect of the 
NRA has been substantial.^ 

The outcome of this experiment casts doubt on the 
feasibility of improving the aggregate real income of 
labor by a general increase in nominal wage rates. The 
so-called high-wage doctrine, held universally by or- 
ganized labor and widely by industry itself, fails to dis- 
tinguish between money wages and real wages. If a gen- 
eral advance of nominal wage rates accompanied by cor- 
respondingly higher prices for goods and services is a 
hindrance to the expansion of production it cannot in- 
crease the real income of labor as a whole, however much 
it may improve the relative position of particular groups 
within the whole. While some workers gain, others lose. 

It may be argued that although wage raising under the 
NRA occasioned price advances' averaging about as large 
as the wage increases, this result is not conclusive as to 
the effects of wage raising generally. While no one can 
contend that experience under the NRA is absolutely 
conclusive on this point, it does appear to us to be quite 
in line with reasonable expectations. Since for production 
as a whole the earnings of labor regularly make up 8o 
per cent of the total return to labor and capital com- 
bined, it is evident that general wage increases of a sub- 

^ We may repeat here what we stated in Chap, XXXI, that no valid con- 
clusion as to the net effect of the NRA on recovery may he drawn merely 
from the fact that we have actually made some progress from the low 
point of the depression (see chart on p. 754). Even if this recovery Jiad 
occurred simply in spite of the NRA the latter -would almost inevitably 
be credited by its partisans with having produced it. As we have previ- 
ously observed, the production record in itself proves nothing as to the 
factors responsible for it. 
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stantial character must either raise prices or curtail (dras- 
tically the profit margins on which business operates." 
While the response of prices to a higher level of labor 
costs might under some circumstances be less prompt than 
it was under the NRA, we see little reason to doubt that 
the forces of competition, operating on the higher cost 
level, would in time approximately restore the relative 
share of the product of industry going to capital. Cer- 
tainly in view of developments under the NRA the 
burden of proof is on those who hold that the distribu- 
tion of the national income between labor and property 
can be materially altered by a general advance in wage 
rates.^ 

It is quite natural for wage rates to rise gradually in 
relation to prices (or for prices to decline in relation to 
wages) as the efficiency of production increases. This 
slow realignment has in fact characterized the movement 
of wage and price levels in the past. It is the method by 
which gains in technology have been passed on to labor. 
But raising wages generally and suddenly without refer- 
ence to this slow advance in the productivity of labor 
is quite a different matter. As a means of raising the 
total real income accruing to labor this scheme may easily 
do more harm than good. 

The NRA has done much to propagate the fallacy 
that raising wage rates is always a good thing- So far 
as we are aware, it has made all of ks wage adjustments 
in one direction — ^upward. It has gone far to spread 
abroad the idea that wage rates should never be reduced, 

'On the distribution of labor-capital costs in the depression, see p. 860. 

^ In expressing doubt as to the possibility of altering materially the 
distribution of income between labor and capital by means of g-eneral 
increases in wage rates, we do not mean to imply that the object cannot 
be achieved by other means, as, for example, by certain forms of direct 
taxation. 
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and to make downward revisions difficult even under 
adequate justification and proper safeguards. 

This freezing of the wage structure against any down- 
w^ard readjustments has involved also a very considerable 
freezing of the price structure. To price rigidities at- 
tributable to this factor have been added as well those 
resulting from the permission granted to business asso- 
ciations to ^^stabilize” prices through concerted action de- 
signed to eliminate “cut-throat” competition. The two 
factors have combined to increase resistance to price re- 
alignments which are essential to the expansion of pro- 
ductive output. 

This tendency to freeze the cost and price structure 
against downward adjustments must be regarded as one 
of the most potentially important long-run effects of 
the NRA. During periods of expanding national income 
and rising prices its inlfiuence will tend of course to 
diminish, but whenever the economy runs into periods 
of maladjustment and declining demand resistance to 
price and wage realignments may prove a serious barrier 
to the maintenance of the physical volume of production. 

It is necessary in an economy based upon a price sys- 
tem that prices, whether for labor or for commodities, be 
permitted to move in response to changing economic con- 
ditions. In practice it is impossible to achieve complete 
flexibility in the price structure. In many lines of business 
activity, owing to private agreements or regulation by the 
government, prices move very sluggishly or not at ail. 
Long before the establishment of the National Recovery 
Administration such unresponsive prices served to impede 
the efficient functioning of the economic system. That 
some of the rigidities already imbedded in the price struc- 
ture may be justified on social or political grounds few 
would deny. Nevertheless anything which tends to freeze 
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wages and prices still further against necessary adjust- 
ments makes more difficult the stabilization of business 
at a level of full production and full employment. It is 
this type of stabilization, not the stabilization of wage 
rates and prices, that is the real obj ect to be achieved. 




PART VII 

CONCLUDING OBSERVATIONS 




CHAPTER XL 

CONCLUDING OBSERVATIONS 

In bringing to a close this review of NRA activities 
no attempt will be made to restate the detailed conclu- 
sions reached in the several parts of the volume. For 
these the reader is referred to those parts, especially to 
the concluding chapters thereof. The obj ect here is mere- 
ly to add certain final observations that emerge from the 
study as a whole. 

No one can fail to approve certain general social ob- 
jectives which were avowed in the act, such as the re- 
storation of prosperity, the improvement of industrial 
relations, and the improvement of trade practices. These 
are proper goals of government action. Nor is there any 
ground for criticizing the NRA merely because it em- 
ployed somewhat novel governmental methods j indeed 
ingenuity in devising means to achieve ends of public 
policy is desirable. 

The law granted to the President an unprecedented- 
amount of power with vaguely defined objectives under 
a unique set of political circumstances and with reference 
to issues which had not been subjected to extended public 
discussion. The law moreover was directed to varied 
objectives, some concerned with stimulation of recovery, 
others with significant changes in the organization of 
American economic life. In administration also attention 
was divided between the primary objective of stimulat- 
ing recovery and the promotion of long-run changes. 
Though the general social objectives, and in particular 
the recovery objective, had widespread public support, 
the pursuit of them affected powerful groups whose spe- 

88i 
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cial interests were necessarily sometimes in conflict with 
one another and sometimes in conflict with public ends. 
In some degree there developed a confusion between 
what were public objectives and what were the objectives 
of groups. The administrative procedures adopted ac- 
centuated group conflicts and tended to distract attention 
from single-minded pursuit of public ends. 

Partly as a result of the success of special groups in 
attaining their desired objectives, in part as a result of 
the vast range of diverse matters with which the NRA 
has dealt, almost every person finds some specific feature 
or possibility in the NRA to which he can give support. 
There are, moreover, certain accomplishments of the 
NRA which commend themselves rather widely on a 
social basis as distinct from the support of group interest. 
These are of the sort which represent progress toward 
eliminating various undesirable conditions of industrial 
employment and business practice. 

Apart from the content of codes, there is also real 
importance in crystallization of sentiment for the re- 
moval of economic and social abuses. Moreover, there 
has been an accumulation of information on working con- 
ditions and trade practices far more extensive than has 
existed heretofore. This experience adds much to the 
possibility of subjecting these aspects of economic life 
to analysis and interpretation and, if intelligently uti- 
lized, will throw much light upon the. wisdom and feasi- 
bility of many types of collective control under varying 
circumstances. 

Significant also was the contribution of the NRA to 
the state of renewed hope and confidence which was 
ushered in with the Roosevelt Administration. The psy- 
chological “lift” engendered was considerable. Whether 
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this fact had anything more than an ephemeral impor- 
tance is a point upon which opinions may differ. 

Whatever achievements may be credited to the NRA, 
the consequences of its activities are such as to raise grave 
misgivings. Working at high speed under a statute that 
gave little guidance^ and without clear standards of its 
own, it enacted into law a huge mass of rules and regu- 
lations arrived at by a process of bargaining among con- 
flicting interests. Out of this process came codes, one 
substantive effect of which is quite generally to allocate 
to private groups important powders which may be used 
to the disadvantage of the public. The willingness of 
such groups to co-operate wdth the government is very 
closely allied to the presence in codes of the provisions 
granting such powers. 

From the administrative viewpoint both the body of 
code laws and the agencies set up to administer it are 
seriously defective. Quite commonly the provisions are 
incapable of being given precise meanings in law. The 
effective operation of codes is very commonly under- 
mined by the fact that they include iion-administrable 
provisions. The administrative agencies set up under 
the codes are not so constituted as to provide either ef- 
fective or impartial administrative action. The NRA. it- 
self is not able to provide adequate enforcement of pro- 
visions or adequate supervision of code agencies. Nor 
can the higher administrative officials cope intelligently 
with the mass of problems which press upon them. 

It is in the light of the preceding considerations that 
the practical question must be confronted whether there 
is a reasonable probability that if the Recovery Act is 
re-enacted in substantially its present form, the NRA can 
be transformed into a satisfactory instrument of eco- 
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nomic and social policy. The complexity of the problem 
may be indicated by listing the basic reforms necessary 
to remove the more obvious defects imbedded in the 
system of law and administration which the NRA has 
created. 

The necessary reforms would include: ( i ) eliminating 
those codes under which non-compliance is very exten- 
sive and for which the compliance prospects are un- 
promising4 (a) radically strengthening the compliance, 
supervisory, and code machinery j (3) eliminating code 
provisions which are patently non-administrable j (4) 
building up an adequate system of economic reporting 
and analysis 3 (5) attaining much greater simplicity, 
standardization, and elasticity in code provisions 3 (6) 
reconstituting the administrative organization of the 
NRA in such a way as to achieve continuity of policy 
and method; (7) modifying code provisions so as to 
bring them in line with clearly determined criteria of 
public policy. 

If an attempt is made to carry out these reforms, par- 
ticularly if an attempt is made promptly to modify codes 
in line with clearly determined public policy and to en- 
force such modified codes up to any reasonable standard 
of administrative efficiency, then the code system may 
be expected to go into a very widespread collapse. This 
would result from the voluntary character of codes 
which affects both the making of provisions and their 
enforcement. Wherever voluntary acquiescence in a code 
was predicated upon the inclusion of socially damaging 
elements of special privilege — znd these cases are nu- 
merous — these elements solidly resist removal by the 
customary NRA process of negotiation among interested 
parties. 

Furthermore, authoritative removal of those unde- 
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sirable elements of codes which industrial groups regard 
as important would undermine the whole scheme of 
code administration and voluntary compliance upon 
which the system rests. The power to impose or modify 
codes which is granted in the act is not therefore capable 
of extensive use for reforming the system which has 
been created. 

In view of these conclusions the basic issue is not the 
reform of the NRA within the limits of legislation sub- 
stantially like the present act, but the determination of 
policy and lines of action with respect to the matters with 
which the NRA has concerned itself. Since it is no longer 
possible to think of the NRA 'as a recovery inducing 
agency, it is necessary that the determination o£ policy 
be divorced from the emergency principle and be related 
to long-run objectives. As the future is faced, what has 
to be determined is the character of the responsibilities 
which the federal government wishes to undertake on a 
continuing basis within the boundaries of constitutional 
powers and ‘administrative feasibility. 

An immediate reconsideration of these issues is im- 
portant because of the danger that inertia and political 
exigencies may permit the pattern of the NRA to harden 
into a permanent mould of defective and ill-enforced 
law. 
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APPENDIX A 

TITLE I— INDUSTRIAL RECOVERY ACT 

(Only Title I of the act is given, since it is the one with which this 
book is concerned.) 


DECLARATION OF POLICY 

Section i. A national emergency productive of wide- 
spread unemployment and disorganization of industry^ 
which burdens interstate and foreign commerce, affects 
the public welfare, and undermines the standards of liv- 
ing of the American people, is hereby declared to exist. 
It is hereby declared to be the policy of Congress to re- 
move obstructions to the free flow of interstate and for- 
eign commerce which tend to diminish the amount there- 
of j and to provide for the general welfare by promoting 
the organization of industry for the purpose of co-opera- 
tive action among trade groups, to induce and maintain 
united action of labor and management under adequate 
governmental sanctions and supervision, to eliminate un- 
fair competitive practices, to promote the fullest possible 
utilization of the present productive capacity of indus- 
tries, to avoid undue restriction of production (except 
as may be temporarily required), to increase the con- 
sumption of industrial and agricultural products by in- 
creasing purchasing power, to reduce and relieve unem- 
ployment, to improve standards of labor, and otherwise 
to rehabilitate industry and to conserve natural resources. 

ADMINISTRATIVE AGENCIES 

Section 2 . (a) To effectuate the policy of this title, 
the President is hereby authorized to establish such agen- 
cies, to accept and utilize such voluntary and uncompen- 
sated services, to appoint, without regard to the provi- 

889 
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sions of the civil service laws, such officers and employees, 
and to utilize such federal officers and employees, and, 
with the consent of the state, such state and local officers 
and employees, as he may find necessary, to prescribe 
their authorities, duties, responsibilities, and tenure, and, 
without regard to the Classification Act of 1923, as 
amended, to fix the compensation of any officers and em- 
ployees so appointed. 

(b) The President may delegate any of his functions 
and powers under this title to such officers, agents, and 
employees as he may designate or appoint, and may es- 
tablish an industrial planning and research agency to aid 
in carrying out his functions under this title. 

(c) This title shall cease to be in effect and any agen- 
cies established hereunder shall cease to exist at the ex- 
piration of two years after the date of enactment of this 
act, or sooner if the President shall by proclamation or 
the Congress shall by joint resolution declare that the 
emergency recognized by Section i has ended. 

CODES OF FAIR COMPETITION 

Section 3. fa) Upon the application to the President 
by one or more trade or industrial associations or groups, 
the President may approve a code or codes of fair compe- 
tition for the trade or industry or subdivision thereof, 
represented by the applicant or applicants, if the Presi- 
dent finds (i) that such associations or groups impose no 
inequitable restrictions on admission to membership 
therein and are truly representative of such trades or in- 
dustries or subdivisions thereof, and (2) that such code 
or codes are not designed to promote monopolies or to 
eliminate or oppress small enterprises and will not op- 
erate to discriminate against them, and will tend to effec- 
tuate the policy of this- title: Provided, That such code 
or codes shall not permit monopolies or monopolistic 
practices: Provided jurther, That where such code or 



THE RECOVERY ACT 


codes affect the services and welfare of persons engaged 
in other steps of the economic process, nothing in this 
section shall deprive such persons of the right to be heard 
prior to approval by the President of such code or codes. 
The President may, as a condition of his approval of any 
such code, impose such conditions (including require- 
ments for the making of reports and the keeping of ac- 
counts) for the protection of consumers, competitors, 
employees, and others, and in furtherance of the public 
interest, and may provide such exceptions to and exemp- 
tions from the provisions of such code, as the President 
in his discretion deems necessary to effectuate the policy 
herein declared. 

(b) After the President shall have approved any such 
code, the provisions of such code shall be the standards 
of fair competition for such trade or industry or subdi- 
vision thereof. Any violation of such standards in any 
transaction in or affecting interstate or foreign commerce 
shall be deemed an unfair method of competition in com- 
merce within the meaning of the Federal Trade Com- 
mission Act, as amended} but nothing in this title shall 
be construed to impair the powers of the Federal Trade 
Commission under such act, as amended. 

(c) The several district courts of the United States 
are hereby invested with jurisdiction to prevent and re- 
strain violations of any code of fair competition approved 
under this title} and it shall be the duty of the several 
district attorneys of the United States, in their respective 
districts, under the direction of the Attorney General, to 
institute proceedings in equity to prevent and restrain 
such violations. 

(d) Upon his own motion, or if complaint is made to 
the President that abuses inimical to the public interest 
and contrary to the policy herein declared are prevalent 
in any trade or industry or subdivision thereof, and if no 
code of fair competition therefor has theretofore been 
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sions of the civil service laws, such officers and employees, 
and to utilize such federal officers and employees, and, 
with the consent of the state, such state and local officers 
and employees, as he may find necessary, to prescribe 
their authorities, duties, responsibilities, and tenure, and, 
without regard to the Classification Act of 1923, as 
amended, to fix the compensation of any officers and em- 
ployees so appointed. 

(b) The President may delegate any of his functions 
and powers under this title to such officers, agents, and 
employees as he may designate or appoint, and may es- 
tablish an industrial planning and research agency to aid 
in carrying out his functions under this title. 

(c) This title shall cease to be in effect and any agen- 
cies established hereunder shall cease to exist at the ex- 
piration of two years after the date of enactment of this 
act, or sooner if the President shall by proclamation or 
the Congress shall by joint resolution declare that the 
emergency recognized by Section i has ended. 

CODES OF FAIR COMPETITION 

Section 3. fa) Upon the application to the Pi-esident 
by one or more trade or industrial associations or groups, 
the President may approve a code or codes of fair compe- 
tition for the trade or industry or subdivision thereof, 
represented by the applicant or applicants, if the Presi- 
dent finds ( I ) that such associations or groups impose no 
inequitable restrictions on admission to membership 
therein and are truly representative of such trades or in- 
dustries or subdivisions thereof, and fa) that such code 
or codes are not designed to promote monopolies or to 
eliminate of oppress small enterprises and will not op- 
erate to discriminate against them, and will tend to effec- 
tuate the policy of this title: Troviied) That such code 
or codes shall not permit monopolies or monopolistic 
practices: Trovided further, That where such code or 
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codes afPect the services and welfare of persons engaged 
in other steps of the economic process, nothing in this 
section shall deprive such persons of the right to be heard 
prior to approval by the President of such code or codes. 
The President may, as a condition of his approval of any 
such code, impose such conditions (including require- 
ments for the making of reports and the keeping of ac- 
counts) for the protection of consumers, competitors, 
employees, and others, and in furtherance of the public 
interest, and may provide such exceptions to and exemp- 
tions from the provisions of such code, as the President 
in his discretion deems necessary to effectuate the policy 
herein declared. 

(b) After the President shall have approved any such 
code, the provisions of such code shall be the standards 
of fair competition for such trade or industry or subdi- 
vision thereof. Any violation of such standards in any 
transaction in or affecting interstate or foreign commerce 
shall be deemed an unfair method of competition in com- 
merce within the meaning of the Federal Trade Com- 
mission Act, as amended j but nothing in this title shall 
be construed to impair the powers of the Federal Trade 
Commission under such act, as amended. 

(c) The several district courts of the United States 
are hereby invested with jurisdiction to prevent and re- 
strain violations of any code of fair competition approved 
under this title; and it shall be the duty of the several 
district attorneys of the United States, in their respective 
districts, under the direction of the Attorney General, to 
institute proceedings in equity to prevent and restrain 
such violations. 

(d) Upon his own motion, or if complaint is made to 
the President that abuses inimical to the public interest 
and contrary to the policy herein declared are prevalent 
in any trade or industry or subdivision thereof, and if no 
code of fair competition therefor has theretofore been 
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approved by the President, the President, after such 
public notice and hearing as he shall specify, may pre- 
scribe and approve a code of fair competition for such 
trade or industry or subdivision thereof, which shall have 
the same effect as a code of fair competition approved 
by the President under subdivision (a) of this section. 

(e) On his own motion, or if any labor organization, 
or any trade or industrial organization, association, or 
group, which has complied with the provisions of this 
title, shall make complaint to the President that any 
article or articles are being imported into the United 
States in substantial quantities or increasing ratio to do- 
mestic production of any competitive article or articles 
and on such terms or under such conditions as to render 
ineffective or seriously to endanger the maintenance of 
any code or agreement under this title, the President may 
cause an immediate investigation to be made by the 
United States Tariff Commission, which shall give prec- 
edence to investigations under this sub-section, and if, 
after such investigation and such public notice and hear- 
ing as he shall specify, the President shall find the ex- 
istence of such facts, he shall, in order to effectuate the 
policy of this title, direct that the article or articles con- 
cerned shall be permitted entry into the United States 
only upon such terms and conditions and subject to the 
payment of such fees and to such limitations in the total 
quantity which may be imported (in the course of any 
specified period or periods) as he shall find it necessary 
to prescribe in order that the entry thereof shall not 
render or tend to render ineffective any code or agree- 
ment made under this title. In order to enforce any limi- 
tations imposed on the total quantity of imports, in any 
specified period or periods, of any article or articles un- 
der this sub-section, the President may forbid the im- 
portation of such article or articles unless the importer 
shall have first obtained from the Secretary of the Treas- 
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ury a license pursuant to such regulations as the Presi- 
dent may prescribe. Upon information of any action by 
the President under this sub-section the Secretary of the 
Treasury shall, through the proper officers, permit entry 
of the article or articles specified only upon such terms 
and conditions and subject to such fees, to such limita- 
tions in the quantity which may be imported, and to such 
requirements of license, as the President shall have di- 
rected. The decision of the President as to facts shall be 
conclusive. Any condition or limitation of entry under 
this sub-section shall continue in effect until the Presi- 
dent shall find and inform the Secretary of the Treasury 
that the conditions which led to the imposition of such 
condition or limitation upon entry no longer exist. 

(f) When a code of fair competition has been ap- 
proved or prescribed by the President under this title, 
any violation of any provision thereof in any transaction 
in or affecting interstate or foreign commerce shall be a 
misdemeanor and upon conviction thereof an offender 
shall be fined not more than $500 for each offense, and 
each day such violation continues shall be deemed a 
separate offense. 

AGREEMENTS AND LICENSES 

Section 4. (a) The President is authorized to enter 
into agreements with, and to approve voluntary agree- 
ments between and among, persons engaged in a trade 
or industry, labor organizations, and trade or industrial 
organizations, associations, or groups, relating to any 
trade or industry, if in his judgment such agreements 
will aid in effectuating the policy of this title with re- 
spect to transactions in or affecting interstate or foreign 
commerce, and will be consistent with the requirements 
of Clause (2) of sub-section (a) of Section 3 for a code 
of fair competition. 

(b) Whenever the President shall find that destruc- 
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tive wage or price cutting or other activities contrary to 
the policy of this title are being practiced in any trade or 
industry or any subdivision thereof, and, after such pub- 
lic notice and hearing as he shall specify, shall find it es- 
sential to license business enterprises in order to make 
effective a code of fair competition or an agreement under 
this title or otherwise to effectuate the policy of this title, 
and shall publicly so announce, no person shall, after a 
date fixed in such announcement, engage in or carry on 
any business, in or affecting interstate or foreign com- 
merce, specified in such announcement, unless he shall 
have first obtained a license issued pursuant to such regu- 
lations as the President shall prescribe. The President 
may suspend or revoke any such license, after due notice 
and opportunity for hearing, for violations of the terms 
or conditions thereof. Any order of the President sus- 
pending or revoking any such license shall be final if in 
accordance with law. Any person who, without such a 
license or in violation of any condition thereof, carries on 
any such business for which a license is so required, shall, 
upon conviction thereof, be fined not more than $500, 
or imprisoned not more than six months, or both, and 
each day such violation continues shall be deemed a 
separate offense. Notwithstanding the provision of Sec- 
tion a (c), this sub-section shall cease to be in effect at 
the expiration of one year after the date of enactment of 
this act or sooner if the President shall by proclamation 
or the Congress shall by joint resolution declare that the 
emergency recognized by Section i has ended. 

Section 5. While this title is in effect (or in the case 
of a license, while Section 4 (a) is in effect) and for sixty 
days thereafter, any code, agreement, or license ap- 
proved, prescribed, or issued and in effect under this title, 
and any action complying with the provisions thereof 
taken during such period, shall be exempt from the pro- 
visions of the anti-trust laws of the United States. 
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Nothing in this act, and no regulation thereunder, 
shall prevent an individual from pursuing the vocation 
of manual labor and selling or trading the products 
thereof 5 nor shall anything in this act, or regulation 
thereunder, prevent anyone from marketing or trading 
the produce of his farm. 

LIMITATIONS UPON APPLICATION OF TITLE 

Section 6 . (a) No trade or industrial association or 
group shall be eligible to receive the benefit of the pro- 
visions of this title until it files with the President a state- 
ment containing such information relating to the activi- 
ties of the association or group as the President shall by 
regulation prescribe. 

(b) The President is authorized to prescribe rules and 
regulations designed to insure that any organization 
availing itself of the benefits of this title shall be truly 
representative of the trade or industry or subdivision 
thereof represented by such organization. Any organiza- 
tion violating' any such rule or regulation shall cease to 
be entitled to the benefits of this title. 

(c) Upon the request of the President, the Federal 
Trade Commission shall make such investigations as may 
be necessary to enable the President to carry out the pro- 
visions of this title, and for such purposes the commission 
shall have all the powers vested in it with respect of in- 
vestigations under the Federal Trade Commission Act, 
as amended. 

Section 7. (a) Every code of fair competition, agree- 
ment, and license approved, prescribed, or issued under 
this title shall contain the following conditions: ( i) That 
employees shall have the right to organize and bargain 
collectively through representatives of' their own choos- 
ing, and shall be free from the interference, restraint, or 
coercion of employers of labor, or their agents, in the 
designation of such representatives or in self-organiza- 
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tion or in other concerted activities for the purpose of 
collective bargaining or other mutual aid or protection j 
(2) that no employee and no one seeking employment 
shall be required as a condition of employment to join 
any company union or to refrain from joining, organiz-- 
ing, or assisting a labor organization of his own choos- 
ing; and (3) that employers shall comply with the maxi- 
mum hours of labor, minimum rates of pay, and other 
conditions of employment, approved or prescribed by the 
President. 

(b) The President shall, so far as practicable, afford 
every opportunity to employers and employees in any 
trade or industry or subdivision thereof with respect to 
which the conditions referred to in clauses (i) and (2) 
of sub-section (a) prevail, to establish, by mutual agree- 
ment, the standards as to the maximum hours of labor, 
minimum rates of pay, and such other conditions of em- 
ployment as may be necessary in such trade or industry 
or subdivision thereof to effectuate the policy of this 
title; and the standards established in such agreements, 
when approved by the President, shall have the same 
effect as a code of fair competition, approved by the 
President under sub-section (a) of Section 3. 

(c) Where no such mutual agreement has been ap- 
proved by the President he may investigate the labor 
practices, policies, wages, hours of labor, and conditions 
of employment in such trade or industry or subdivision 
thereof; and upon the basis of such investigations, and 
after such hearings as the President finds advisable, he is 
authorized to prescribe a limited code of fair competition 
fixing such maximum hours of labor, minimum rates of 
pay, and other conditions of employment in the trade 
or industry or subdivision thereof investigated as he finds 
to be necessary to effectuate the policy of this title, which 
shall have the same effect as a code of fair competition 
approved by the President under sub-section (a) of Sec- 
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tion 3. The President may diflFerentiate according to ex- 
perience and skill of the employees affected and accord- 
ing to the locality of employment; but no attempt shall 
be made to introduce any classification according to the 
nature of the work involved which might tend to set a 
maximum as well as a minimum wage. 

(d) As used in this title, the term “person” includes 
any individual, partnership, association, trust, or corpora- 
tion; and the terms “interstate and foreign commerce” 
and “interstate or foreign commerce” include, except 
where otherwise indicated, trade or commerce among the 
several states and with foreign nations, or between the 
District of Columbia or any territory of the United 
States and any state, territory, or foreign nation, or be- 
tween any insular possessions or other places under the 
jurisdiction of the United States, or between any such 
possession or place and any state or territory of the 
United States or the District of Columbia or any foreign 
nation, or within the District of Columbia or any terri- 
tory or any insular possession or other place under the 
jurisdiction of the United States. 

APPLICATION OF AGRICULTURAL ADJUSTMENT ACT 

Section 8. (a) This title shall not be construed to re- 
peal or modify any of the provisions of Title I of the 
act entitled “an act to relieve the existing national eco- 
nomic emergency by increasing agricultural purchasing 
power, to raise revenue for extraordinary expenses in- 
curred by reason of such emergency, to provide emer- 
gency relief with respect to agricultural indebtedness, to 
provide for the orderly liquidation of joint-stock land 
banks, and for other purposes,” approved May X2, 1933 ; 
and such Title I of said act approved May 12, 1933, 
may for all purposes be hereafter referred to as the “Ag- 
ricultural Adjustment Act.” 

(b) The President may, in his discretion, in order to 
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avoid conflicts in the administration of the Agricultural 
Adjustment Act and this title, delegate any of his func- 
tions and powers under this title with respect to trades, 
industries, or subdivisions thereof which are engaged in 
the handling of any agricultural commodity or product 
thereof, or of any competing commodity or product 
thereof, to the Secretary of Agriculture. 

OIL REGULATION 

Section 9. (a) The President is further authorized 
to initiate before the Interstate Commerce Commission 
proceedings necessary to prescribe regulations to control 
the operations of oil pipe lines and to fix reasonable, 
compensatory rates for the transportation of petroleum 
and its products by pipe lines, and the Interstate Com- 
merce Commission shall grant preference to the hear- 
ings and determination of such cases, 

(b) The President is authorized to institute proceed- 
ings to divorce from any holding company any pipe-line 
company controlled by such holding company which 
pipe-line company by unfair practices or by exorbitant 
rates in the transportation of petroleum or its products 
tends to create a monopoly. 

(c) The President is authorized to prohibit the trans- 
portation in interstate and foreign commerce of petro- 
leum and the products thereof produced or withdrawn 
from storage in excess of the amount permitted to be pro- 
duced or withdrawn from storage by any state law or 
valid regulation or order prescribed thereunder, by any 
board, commission, officer, or other duly authorized 
agency of a state. Any violation of any order of the 
President issued under the provisions of this sub-section 
shall be punishable by fine of not to exceed $1,000, or 
imprisonment for not to exceed six months, or both. 



THE RECOVERY ACT 


899 


RULES AND REGULATIONS 

Section 10. (a) The President is authorized to pre- 
scribe such rules and regulations as may be necessary 
to carry out the purposes of this title, and fees for licenses 
and for filing codes of fair competition and agreements, 
and any violation of any such rule or regulation shall be 
punishable by fine of not to exceed $500, or imprison- 
ment for not to exceed six months, or both. 

(b) The President may from time to time cancel or 
modify any order, approval, license, rule, or regulation 
issued under this title j and each agreement, code of fair 
competition, or license approved, prescribed, or issued 
under this title shall contain an express provision to that 
effect. 


Dated 


(Sign here) 


1933 - 


(Name) 


(Official position) 


(Firm and corporation name) 


(Industry or trade) 


(Number of employees at the date of signing) 


(Street) 


(Town or city) 


(State) 
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LABOR PROVISIONS IN THE PRESIDENT’S 
RE-EMPLOYMENT AGREEMENT 

During the period of the President’s emergency re- 
employment drive, that is to say, from August i to De- 
cember 31, 1933, or to any earlier date of approval of a 
code of fair competition to which he is subject, the under- 
signed hereby agrees with the President as follows: 

( 1 ) After August 31,1 933, not to employ any person 
under 16 years of age, except that persons between 14 
and 16 may be employed (but not in manufacturing 
or mechanical industries) for not to exceed 3 hours per 
day and those hours between 7 a.m. and 7 p.m. in such 
work as will not interfere with hours of day school. 

( 2 ) Not to work any accounting, clerical, banking, 

office, service, or sales employees (except outside sales- 
men) in any store, office, department, establishment, or 
public utility, or on any automotive or horse-drawn 
passenger, express, delivery, or freight service, or in 
any other place or manner, for more than 40 hours in 
any one week and not to reduce the hours of any store 
or service operation to below 52 hours in any one week, 
unless such hours were less than 52 hours per week 
before July i, i 933 j latter case not to reduce 

such hours at all. 

(3) Not to employ any factory or mechanical worker 
or artisan more than a maximum week of 35 hours until 
December 31, I 933 > wVA tAe right to work a maxi- 
mum week of 40 hours for any 6 weeks within this fe- 
riod; and not to employ any worker more than 8 hours in 
any one day. [By executive order the italicized words 
were omitted in any agreement signed on or after Octo- 
ber I, 1933.] 

(4) The maximum hours fixed in the foregoing para- 
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graphs (2) and (3) shall not apply to employees in es- 
tablishments employing not more than two persons in 
towns of less than 2,500 population which towns are not 
part of a larger trade areaj nor to registered pharma- 
cists or other professional persons employed in their pro- 
fession 3 nor to employees in a managerial or executive 
capacity, who now receive more than $35 per week; nor 
to employees on emergency maintenance and repair 
work; nor to very special cases where restrictions of hours 
of highly skilled workers on continuous processes would 
unavoidably reduce production but, in any such special 
case, at least time and one-third shall be paid for hours 
worked in excess of the maximum. Population for the 
purposes of this agreement shall be determined by refer- 
ence to the 1930 federal census. 

(5) Not to pay any of the classes of employees men- 
tioned in paragraph (2) less than $15 per week in any 
city of over 500,000 population, or in the immediate 
trade area of such city; nor less than $14.50 per week 
in any city of between 250,000 and 500,000 population, 
or in the immediate trade area of such city; nor less than 
$14 per week in any city of between 2,500 and 250,000 
population, or in the immediate trade area of such city ; 
and in towns of less than 2,500 population to increase 
all wages by not less than 20 per cent, provided that 
this shall not require wages in excess of $ 12 per week. 

(6) Not to pay any employee of the classes men- 
tioned in paragraph (3) less than 40 cents per hour un- 
less the hourly rate for the same class of work on July 
15, 1929, was less than 40 cents per hour, in which lat- 
ter case not to pay less than the hourly rate on July 15, 
1929, and in no event less than 30 cents per hour. It is 
agreed that this paragraph establishes a guaranteed min- 
imum rate of pay regardless of whether the employee 
is compensated on the basis of a time rate or on a piece- 
work performance. 

(7) Not to reduce the compensation for employment 
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now in excess of the minimum wages hereby agreed to 
(notwithstanding that the hours worked in such employ- 
ment may be hereby reduced) and to increase the pay 
fpr such employment by an equitable readjustment of 
all pay schedules. 

(8) Not to use any subterfuge to frustrate the spirit 
and intent of this agreement which is, among other 
things, to increase employment by a universal covenant, 
to remove obstructions to commerce, and to shorten hours 
and to raise wages for the shorter week to a living basis. 



APPENDIX C 


STATISTICAL METHODS REFERRED 
TO IN PART VI 

The following pages outline the statistical methods 
and sources for computations not described in the text 
proper of Part VI, or in footnotes thereto. For ease of 
reference the material has been grouped under the table 
or chart to which the information applies. 

THE TABLE ON PAGE 778 

Average ^weekly earnings. The figures for the follow- 
ing industries were computed from census data: manu- 
facturing (wage earners) ; wholesale trade j retail trade; 
power laundries; cleaning and dyeing; and hotels (ex- 
clusive of seasonal and resort hotels). Since the census 
permits of the calculation of an annual average only, the 
average for the first six months of 1933 computed 
on the assumption that the average weekly earnings for 
this period bore the same relation to the average for the 
year that they did in the case of the establishments re- 
porting to the United States Bureau of Labor Statistics 
from the same industries. 

The figures for telephones and telegraphs, electric 
light and power, electric railways, crude petroleum pro- 
ducing, and non-metallic mining were derived from T he 
National Income, United States Department of 

Commerce. It was assumed that the average weekly earn- 
ings in the first half of 1933 bore the same relation to the 
average for 1932 shown by the Bureau of Labor Statis- 
tics sample of reporting establishments in the same in- 
dustries. 

For anthracite coal, bituminous coal, and metalliferous 
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mining the figures were derived directly from data pub- 
lished by the Bureau of Labor Statistics. The railroad 
figures were computed from the reports of the Inter- 
state Commerce Commission. 

Average hours week. With the exception of the 
item for steam railroads, the figures are weighted aver- 
ages (the averages for each of the six months weighted 
by employment in that month) derived from the re- 
ports of the Bureau of Labor Statistics. The railroad item 
is based on Interstate Commerce Commission data. 

THE CHART ON PAGE 788 

Average hourly earnings of all employees. When the 
NRA was inaugurated, about 3 5 per cent of all employ- 
ees in the country were in industries exempted from its 
jurisdiction, such as agriculture, domestic service, gov- 
ernment, steam railways, professional service, and non- 
profit institutions. Of the remaining 65 per cent who 
were subject to the NRA slightly over two-thirds were 
in industries and employments for which we have month- 
ly data on hourly earnings. For the balance we were com- 
pelled to estimate. 

The first step in computing the index of the average 
hourly earnings of all employees was to construct an 
index for industries subject to the NRA and for which 
current data are available. These are the industries re- 
porting monthly to the Bureau of Labor Statistics. They 
include manufacturing and mining (wage earners only) 3 
public utilities j wholesale and retail trade 5 and certain 
service industries, to wit, hotels, power laundries, and 
cleaning and dyeing. The workers covered composed at 
the time the NRA was inaugurated about 45 per cent of 
all employees. 

The index of the average hourly earnings of this group 
as a whole was constructed by weighting the average 
hourly earnings reported monthly by each component 
industry in accordance with current employment in the 
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same line."^ These industry averages were adjusted for 
unpublished revisions by the Bureau of Labor Statistics 
and in one case for defective weighting.^ The result is a 
composite of 14 separate averages, weighted by employ- 
ment. 

For the workers in industries subject to codes but not 
covered by current statistics on hourly earnings, a group 
composing roughly 20 per cent of all employees in the 
country, we have estimated by assuming that the rela- 
tive increase in average hourly earnings under the ISIRA 
was one-third of the relative increase shown in the case 
of the workers covered in the index just described. This 
may seem at first glance an under-estimate, but an ex- 
amination of the character of the employments in the 
two groups will, we believe, correct the impression. The 
index derived from the data of the Bureau of Labor 
Statistics is dominated to the extent of nearly 90 per 
cent of the total weighting by wage earners in mining 
and manufacturing and workers in wholesale and retail 
trades. These appear to be the workers who have re- 
ceived the greatest relative increases in hourly earnings 
under the codes (see the chart on p. 792). The group for 
which we are estimating, on the other hand, consists of 
salaried workers in mining and manufacturing j and em- 
ployees in banking, insurance, constmction, real estate, 
amusements, barber and beauty shops, transportation 
(motor, air, water, and pipe-line), and a wide scattering 
of miscellaneous industries. These workers have been, 
on the average, far less affected by the codes than have 

^ The estimates of total employment for each industry and class of 
workers covered were based on the best available data (in the case of 
manufacturing" and trade the census of 1933). Since they were used 
merely as weighting factors we need not describe them in detail here. 

^ The averages for retail trade published by the Bureau give too much 
weight to department stores. We have computed new averages for the 
period covered in which the influence of this type of store is reduced. 

For each industry, the Bureau published during most of the period of 
the index two separate averages for each month, derived from non- 
identical samples of reporting establishments. We have averaged the two 
figures. 
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those covered by the Bureau of Labor Statistics reports. 
In our judgment the assumption that their average hour- 
ly earnings have risen under the NRA by one-third as 
much, relatively, as the earnings of the latter group is 
as good as can be made. 

Having constructed an index of average hourly earn- 
ings for the 45 per cent of all employees included in the 
reports of the Bureau of Labor Statistics, and having 
thus derived an index by estimate for the 20 per cent 
subject to the NRA but not covered by these reports, it 
was a simple matter to derive a composite index for the 
total of all employees by weighting in with these two 
groups the 35 per cent who were in exempt industries. 
It was assumed that average hourly earnings in these 
industries were unaffected by the NRA. 

Average cost of living of all employees. The index 
of the cost of living of industrial wage earners compiled 
by the National Industrial Conference Board was con- 
sidered an unsatisfactory indicator for the average cost 
of living of all classes of employees during a period of 
such rapid change as occurred in the summer of 1933. 
We need not undertake any extended discussion of the 
reasons for this belief. Two points only will suffice. ( i ) 
the index is constructed on the assumption that everyone 
lives in a rented house. For that fraction of the employ- 
ees of the country who live in owned or partly owned 
houses the index of rental rates is not a reliable indicator 
of the cost of housing. In so far as the cost exceeds taxes, 
interest on the mortgage (if any), and insurance, it con- 
sists of upkeep, repairs, and replacements. The cost of 
these rose rapidly under the NRA while rental levels 
were still declining. (2) The weighting given to the 
various components of the important “sundries” items 
(weight 30 per cent) is such as to overstress those ele- 
ments with frozen and immobile prices.^ 

‘See The Cost of Living in the United States, National 

Industrial Conference Board, p. 54. 
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In constructing the cost of living index shown in the 
chart on page 788, the weighting of different elements 
was determined by their importance in the total national 
cost of living in 1 929, as computed by Clark "Warburton 
in an unpublished study made available to us for this 
purpose. Since Mr. Warburton’s data do not go beyond 
1929, we have used that year instead of 1932 or some 
year nearer to the period covered by the index. We have 
determined by various tests, however, that the result 
would not be materially different if 1932 weighting were 
used. 

The total national cost of living was divided into com- 
modity and non-commodity items. For the former we 
have retail price indexes covering food, clothing, house 
furnishings, and fuel and light.^ These classes of goods 
made up about 70 per cent of all commodities consumed. 
For the non-commodity items, such as direct taxes, in- 
terest on personal indebtedness, residential rents, educa- 
tion, recreation and amusement, health, miscellaneous 
services, and the like, we have few usable indexes. 

For the non-commodity group as a whole, which made 
up in 1929 nearly a third of the total cost of living of 
the nation, we have made an extremely conservative as- 
sumption, namely, that there was no change under the 
NR A. For the commodities not covered by indexes we 
have made another conservative assumption, that the 
average increase in prices was one-half the increase 
shown for all commodities for which there are indexes. 
(The one-half was computed after certain adjustments 
in the indexes presently to be described.) 

The index for all commodities covered by the several 
price indexes cited above was constructed as follows: 
The indexes for food and clothing were combined with 
suitable weighting. The combined index was then ad- 

*The following indexes were used: food, Bureau of Labor Statistics; 
Clothing and fuel and light, National Industrial Conference Board; 
house furnishings, Fairchild. 
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justed so as to eliminate the influence of that component 
of retail food and clothing prices which consists of pay- 
ments to farmers for agricultural products (plus process- 
ing taxes)/ The adjusted index was then weighted in 
with the indexes for house furnishings and fuel and light 
to obtain an index for all four groups combined. This 
was in turn adjusted to eliminate the influence of that 
component of the retail prices of the included commodi- 
ties which consisted of payments for imported goods." 

After this adjustment the index was combined with the 
estimated price index for commodities not included in the 
four series.^ Finally, the all commodity index was 
weighted in with the index for the non-commodity items 

® Since nearly all domestically consumed farm products appear in final 
form either as food or clothing, the adjustment was made to the index 
for these two groups alone. 

The retail value of food and clothing sold in 1933 was estimated on 
the basis of census and other data. The amount paid farmers in that year 
for domestically consumed farm products, plus the amount paid by in- 
dustry as processing taxes, was computed from data published by the 
Department of Agriculture. The ratio of the latter magnitude to the 
former was then computed, and this ratio was used as a weighting factor 
in the adjustment of the index of food and clothing prices. It turned out to 
be about 28 per cent. 

The adjustment was accomplished as follows: The index of prices 
paid farmers (Department of Agriculture) , after the addition of process- 
ing taxes (our adition) was compared with the index of retail food and 
clothing prices, unadjusted, both indexes being on a like base (average for 
.1933 = 100). Where the indexes diverged, the food and clothing index 
was moved in a direction opposite to the divergence by 28 per cent of the 
spread between the two indexes. The method is crude but sufficiently 
accurate for the purpose. The adjusted index reflects the movement of that 
component of the retail prices of food and clothing consisting of “value 
added” by fabrication, transportation, and distribution, as distinguished 
from the component which consists of the farm value of raw materials and 
of |)rocessing taxes. 

A weighted index of import commodity prices was computed from 
data published by the Bureau of Labor Statistics} a suitable weighting 
factor was determined and an adjustment made similar to that described 
in the preceding footnote. 

^ This index, as we have previously said, was estimated on the assump- 
tion that it advanced under the NRA one-half as much, relatively, as the 
adjusted index for the four groups. 
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in the cost of living, with the latter assumed to have 
remained unchanged. 

The resulting index of the cost of living can hardly 
be deemed very satisfactory, but it seems to us about as 
good as the present inadequate data permit. The index, 
before adjustments for farm and import prices, rises 
somewhat more during the summer of 1933 than the 
indexes of the cost of living of wage earners compiled by 
the National Industrial Conference Board and Bureau 
of Labor Statistics, both of which we believe to under- 
state the average increase in the living costs of the coun- 
try’s employees as a whole. We have attempted, where 
it was necessary to make estimates in the absence of actual 
data, to rely on assumptions which understate rather than 
overstate the probable increases involved.® 

THE CHART ON PAGE 790 

Average hourly earnings. The index is a weighted 
composite covering employees in mining, manufacturing, 
wholesale trade, and steam railroads. Estimates are in- 
cluded for the average hourly earnings of salaried work- 
ers in manufacturing and mining. (The actual data cover 
wage earners only.) For all industries with the ex- 
ceptions of railroads, the data on hourly earnings are 
those of the Bureau of Labor Statistics, with unpublished 

is possible that the four retail commodity price indexes entering- 
into our calculations have somewhat too great an upward movement in 
the summer of 1933, though there is, so far as we are aware, no conclu- 
sive proof of this. We have compared their movement with other retail 
price series covering the same classes of goods and have found rather 
surprising agreement. In any event, the extremely conservative assump- 
tions underlying our estimates for components of the cost of living not 
covered by these four price indexes tend to confirm the conservatism of the 
final result. 

Two regional indexes of the cost of living of wage earners, that of the 
Massachusetts Commission on the Necessaries of Life, covering urban 
communities in Massachusetts, and that of the University of Minnesota, 
covering Minneapolis and St. Paul, show widely different rates of in- 
crease under the NRA. The latter index rose about i 8 per cent between 
April 1933 and April 1934. 
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revisions incorporated. The railroad figures were com- 
puted from reports of the Interstate Commerce Com- 
mission. 

In constructing the composite index of average hour- 
ly earnings, the various component industries were 
weighted in accordance with their then current employ- 
ment. Because a part of the labor of railway employees 
is absorbed in passenger traffic and in the movement 
of goods from wholesale to retail markets, only two- 
thirds of railway employment was used in the weighting. 

Wholesale prices, adjusted. The index is a composite 
of nine group indexes of the Bureau of Labor Statistics 
(all of the commodity groups except farm products) 
weighted in accordance with the estimated 1932 value 
at wholesale of the finished commodities emerging from 
each group. These finished product values were esti- 
mated from published and unpublished data compiled 
by the National Bureau of Economic Research in the 
course of its study of capital formation (summarized in 
Bulletin 55, December 22, 1934).® 

The composite index has been so adjusted as to elimi- 
nate the influence of those components of prices con- 
sisting of payments to farmers for raw materials (includ- 
ing processing taxes) and payments for imported goods. 
The method used was similar to that described on page 
908.“ The adjusted index reflects the movement of that 

^The Bureau of Labor Statistics publishes a wholesale price index 
for ‘‘non-agricultural commodities” which covers the same nine group 
indexes used here. The weighting of the groups in the Bureau’s com- 
posite, however, is intended to be in accordance with the importance of 
the component items hi nuholesale trade. Items gain in weighting by virtue 
of being sold and resold many times in the same or different form on 
their way through the channels of production and distribution. We have 
preferred for our purpose to base the weighting of the different groups 
not on market turnover but on the relative importance of the final products 
emerging from the ra%v and semi-processed commodities which compose 
most of the items quoted. 

^^The wholesale value of finished commodities produced in i933> ex- 
clusive of non-processed farm products, was estimated from published 
and unpublished data compiled by the National Bureau of Economic 
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component of wholesale prices which is due to “value 
added” by mining, manufacturing, transportation, and 
wholesale trade. The results were subjected to a very 
limited amount of smoothing to eliminate minor irregu- 
larities, the smoothing being done by reference to the 
movement of certain combinations of group price in- 
dexes uninfluenced by farm price movements. 

THE CHART ON PAGE 792 

Average hourly earnings. With the exception of the 
index for manufacturing wage earners, the indexes shown 
in the chart are composites of two or more separate in- 
dexes derived from data of the Bureau of Labor Statis- 
tics. The composites are weighted in accordance with 
their current employment, as we have estimated it. Re- 
vised data on hourly earnings were used wherever avail- 
able, and the retail trade data were re- weighted.” 

THE CHART ON PAGE S34 

Employment. For manufacturing wage earners, and 
for workers in such non-manufacturing lines as whole- 
sale and retail trade, hotels, power laundries, and clean- 
ing and dyeing, the data for 1933 are based on the 
census for that year. The 1934 data were derived by the 
use of the Bureau of Labor Statistics indexes of unem- 
ployment. For the mining and public utility industries, 
we used estimates based in part on figures published in 
The National Income^ and in part on the in- 

dexes of the Bureau of Labor Statistics. 


Research in connection with its study of capital formation. The farm 
value of domestically consumed agricultural raw materials was estimated 
from reports of the Department of Agriculture, Xhe weighting factor 
for the adjustment was obtained from these two quantities. Similar cal- 
culations were made for imported commodities. 

The index for farm prices plus processing taxes and the index for 
import prices were the same that Avere used in the adjustments described 
on p. 908. 

See note 2, p. 905. 
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Average hours worked fer week. The indexes in this 
case are weighted composites derived from the Bureau 
of Labor Statistics data on average hours worked in each 
industry. The weighting factor is current employment 
in the several industries. Unpublished revisions in the 
Bureau’s data on average hours have been incorporated.’" 

Man hours. Average hours worked per week in each 
industry were multiplied by employment to obtain total 
man hours for that industry. The indexes represent the 
total of man hours worked in the several industries cov- 
ered. 

THE CHART ON PAGE 847 

Average hourly earnings. Average hourly earnings in 
the various industries included in the indexes were 
weighted by employment in the same lines to derive 
the combined averages which the indexes reflect. For 
further details see the notes on page 904. 

Payrolls. The indexes were derived by multiplying 
total man hours and average hourly earnings in each 
industry and adding the products together to form the 
group composites underlying the indexes.’^ 

Man hours. See notes to the chart on page 834. 

THE CHART ON PAGE 849 

The indexes of average hourly earnings and average 

“ For most of the period covered the Bureau published two figures 
for each month, based on non-identical samples of reporting establishments. 
The average of the two figures has been used. 

The data on retail trade have been re-weighted to give less importance 
to department stores. 

^®This method of deriving payrolls yields results differing slightly 
from those obtained by the use of the payroll indexes of the Bureau of 
Labor Statistics. The Bureau obtains reports on average hourly earnings 
and man hours from a smaller number of establishments than report 
payrolls. The present method was preferred because it made possible in- 
ternal consistency among the complex computations on hourly earnings, 
average hours worked, weekly earnings, employment, and payrolls, with 
which we were confronted. This would not justify its use if the i-esults 
differed materially from those obtainable from the larger sample, but 
tests have shown the differences in the present case to be negligible. 
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hours pdl" week have been described in the comments on 
the two preceding charts, p. 922. The indexes of aver- 
age weekly earnings were derived by multiplying the 
weighted averages of hourly earnings and hours worked 
per week.’* 


THE CHART ON PAGE 850 

The index for average hourly earnings has been de- 
scribed on page 904 in connection with the chart on 
page 788. The index for average hours per week was 
obtained by the same procedure and assumptions. That 
for average weekly earnings was derived by multiplying 
the first two. 


THE CHART ON PAGE 865 

Value froduced. Derived by multiplying together, 
after conversion to a like base, the unadjusted index of 
industrial production of the Federal Reserve Board and 
the index of wholesale prices described on page 910 in 
the comments concerning the chart on page 790. 

Physical production. The index of industrial produc- 
tion just cited. 

Payrolls. The index covers employees in mining and 
manufacturing (including salaried workers), wholesale 
trade, and steam railroads. For salaried workers in min- 
ing and manufacturing the data are scanty and the esti- 
mates are subj ect to considerable error. Payroll data are 
derived from the 1933 census data; the indexes of the 
Bureau of Labor Statistics, The National Income, 1929- 
52, and the reports of the Interstate Commerce Com- 
mission. 

Only two-thirds of the railroad payrolls is included, 

Here again results differ slightly from those derived by the use of 
the average weekly earnings data for the larger sample of establishments 
reporting employment and payrolls to the Bureau. For the reasons set 
forth in the preceding footnote, we have adhered to the data reported 
"by the establishments returning wage and hour data. The outcome is 
not materially altered in the present instance. 
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this adjustment being a rough allowance for the absorp- 
tion of railroad labor in passenger traffic and in the move- 
ment of goods after they leave the wholesale markets. In 
view of the fact that value produced is measured at the 
wholesale stage of distribution, this adjustment seems 
desirable. 

FOOTNOTE 6, CHAPTER XXXIl, PAGE 766 

An estimate of the ratio of dividend income to labor 
Income throughout the whole field of production would 
be easy except for the problem presented by the mixed 
labor and dividend income withdrawn by self-employ- 
ing owners of unincorporated enterprises. This mixed in- 
come must be split into its two components before the 
national total of either type of income can be ascertained. 
We have assumed that dividends withdrawn by owners of 
unincorporated businesses amounted to one-half as much 
at the time the NRA was launched as those received 
by individual stockholders in corporations. This appears 
to be a very liberal estimate. On this basis the total of 
dividend income for the nation as a whole was at that 
time considerably less than one-tenth as large as the total 
of labor income. The calculations are based on data pub- 
lished by the Department of Commerce in a preliminary 
release entitled The National Income, igss (January 
14 , 1935 )- 

FOOTNOTE S, CHAPTER XXXIV, PAGE 806 

The index of deposit turnover in New York was de- 
rived from a comparison of ( i ) debits to individual ac- 
count and (2) demand deposits in central reserve city 
members banks. The deposit figures exclude United 
States government deposits and bankers’ balances. The 
banks covered by the data on deposits are not precisely 
the same group reporting debits, but the disparity is a 
minor matter. Annual data were used for the base period 
1919-25 and quarterly data for 1933-34. 
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The index of turnover outside leading financial cen- 
ters is based on (i) debits to individual accounts in 24.1 
cities (seven leading financial centers excluded) com- 
piled by the Harvard Bureau of Business Research; and 
(2) demand deposits of all banks in the United States 
exclusive of Chicago and New York central reserve city 
member banks. The deposit and debit figures are not 
coterminous in coverage, the former being the more com- 
prehensive. The result is at best far from precise. 

Demand deposits of all banks in the United States in 
the base period 1919-25 have been estimated by Win- 
field W. Riefler. Subtraction of Chicago and New York 
deposits was based on Federal Reserve member bank 
call reports. For the years 1933-34 the June 30 data of 
the Comptroller of the Currency were used as basing 
points for interpolations, these in turn resting on data 
for Federal Reserve member banks. The debit figures 
are available monthly. 
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APPROVED NATIONAL CODES AND 
SUPPLEMENTS, APRIL i, 1935 

The following list is alphabetically arranged within the indus- 
try groups set up by the National Recovery Administration. The 
number of the code or supplement is given in parentheses after 
the name. 

BASIC MATERIALS DIVISION 


Abrasive Grain (438) 

Alloy Industry (515) 
Aluminum (470) 

American Glassware (215) 
Asbestos (80) 

Asphalt and Mastic Tile 

(150) 

Asphalt and Shingle Roofing 

(99) 

Ball Clay Production (207) 
Bituminous Coal (24) 
Bituminous Road Materials 
Distributing (530) 

Cement (128) 

China Clay Products (520) 
Chinaware and Porcelain 
Mfg, (126) 

Clay Drain Tile Mfg. (364) 
Clay and Shale Roofing Tile 

(389) 

Coal Dock (337) 

Coated Abrasives (189) 
Commercial Fixture (415) 
Concrete Masonry (133) 
Concrete Pipe Mfg. (185) 
Copper (401) 


Copper and Brass Mill Prod- 
ucts (81) 

Crushed Stone, Sand and 
Gravel, and Slag (109) 
Dowel Pin Mfg. (440) 
Earthenware Mfg, (322) 
End-Grain Strip Wood Block 
(186) 

Excelsior and Excelsior Prod- 
ucts (146) 

Feldspar (206) 

Fiber Wallboard (326) 

Flat Glass Mfg. (541) 
Flexible Insulation (409) 
Floor and Wall Clay Tile 
Mfg. (92) 

Fuller’s Earth Producers and 
Marketers (356) 

Glass Containers (36) 
Grinding Wheel (170) 
Gypsum (420) 

Industry engaged in the smelt- 
ing and refining of second- 
ary metals into Brass and 
Bronze Alloys in Ingot 
Form (173) 
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BASIC MATERIALS DIVISION (CONTINUED) 


Insulation Board (353) 

Iron and Steel ( 1 1 ) 

Ladder Mfg. (107) 

Lead (442) 

Lime (31) 

Limestone (113) 

Linoleum and Felt Base Mfg. 

(30) 

Lumber and Timber Products 

(9) 

Manganese (425) 

Marble Quarrying and Finish- 
ing (421) 

Metal Hat Die and Wood Hat 
Block (221 ) 

Mica (306) 

Mop Stick (i 16) 

Natural Cleft Stone (519) 
Nickel and Nickel Alloys 

(443) 

Ornamental Moulding, Carv- 
ing and Turning (260) 
Petroleum (10) 

Picture Moulding and Picture 
Frame (208) 

Plumbago Crucible (63) 
Pottery Supplies and Backwall 
and Radiant Industries 
(284) 

Preformed Plastic Products 
Quicksilver (351) 

Refractories (168) 

Rock and Slag Wool Mfg. 

(321) 

Roofing Granule Mfg. and 


Distributing (375) 
Sand-Lime Brick (365) 
Sandstone (388) 

Secondary Aluminum (268) 
Shoe Last and Shoe Form In- 
dustries (405) 

Slate (318) 

Soft Lime Rock (419) 

Stained and Leaded Glass 

(531) 

Structural Clay Products 
(123) 

Talc and Soapstone (350) 
Terra Cotta (74) 

Venetian Blind (229) 

Vitrified Clay Sewer Pipe Mfg. 

(136) 

Wholesale Monumental 
Granite (449) 

Wholesale Monumental Mar- 
ble (484) 

Window Glass Mfg. (533) 
Wood Heel (270) 

Wood Plug (i 15) 

Wood Preserving (481) 

Wood Turning and Shaping 
Industries (383) 

Wood Insulator Pin and 
Bracket Mfg. (338) 
Woven Wood Fabric Shade 

(473) 

Zinc (555) 

Supplemental to Wood Turn- 
ing and Shaping (383) 
Dowel Mfg. (383-A) 


CHEMICAL DIVISION 

Adhesives and Ink (521) Automotive Chemical Special- 

American Match (195) ties Mfg. (522) 

Animal Glue (504) Bleached Shellac Mfg. (403) 
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CHEMICAL DIVISION (CONTINUED) 


Buffing, Polishing Composi- 
*tion (97)^ 

Bulk Drinking Straw, 
Wrapped Drinking Straw, 
Wrapped Toothpick and 
Wrapped Stick (331) 
Candle Mfg. Industry and 
the Beeswax and Bleachers 
Refiners (302) 

Carbon Black Mfg* (269) 
Chemical Mfg. (275) 

Cloth Reel (289) 

Corrugated and Solid Fibre 
Shipping Container (245) 
Cylindrical Liquid-Tight 
Paper Container (252) 

Dry Color (407) 

Envelope (220) 

Expanding and Specialty Paper 
Products (369) 

Fertilizer (67) 

Fibre Can and Tube (305) 
Fluted Cup, Pan Liner and 
Lace Paper (296) 

Folding Paper Box (193) 
Food Dish and Pulp and Paper 
Plate (247) 

Furniture and Floor Wax and 
Polish (224) 

Glazed and Fancy Paper 
(248) 

Gummed Label and Embossed 
Seal (294) 

Gumming (293) 

Hardwood Distillation (no) 
Insecticide and Disinfectant 
Mfg. (391) 

Loose Leaf and Blank Book 
Mfg. (412) 

Lye (300) 


Natural Organic Products 

(545) 

Newsprint (119) 

Open Paper Drinking Cup 
and Round Nesting Paper 
Food Container (370) 
Oxy-Acetylene (155) 

Package Medicine (430) 
Paint, Varnish and Lacquer 
Mfg. (71) 

Paper Bag Mfg. (230) 

Paper Disc Milk Bottle Cap 
(246) 

Paper and Pulp (120) 

Paper Stationery and Tablet 
Mfg. (190) 

Paperboard (100) 

Perfume, Cosmetic and other 
Toilet Preparations (361) 
Pharmaceutical and Biological 

(529) 

Photographic Mount (290) 
Printing Ink Mfg. (339) 
Pyrotechnic Mfg. (148) 
Reclaimed Rubber Mfg. 

(377) 

Rubber Mfg. (156) 

Rubber Tire Mfg. (174) 

Salt Producing (20) 

Sample Card Mfg. (301) 
Sanitary Milk Bottle' Closure 
Sanitary Napkin and Cleansing 
Tissue (200) 

Set-up Paper Box Mfg. (167) 
Shoe and Leather Finish Pol- 
ish and Cement Mfg. 
(184) 

Soap and Glycerine Mfg. (83) 
Stereotyped Dry Mat (492) 
Sulphonated Oil Mfg. (469) 
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CHEMICAL DIVISION (CONTINUED) 


Tag (249) 

Tanning Extract (374) 
Tapioca Dry Products (328) 
Transparent Materials Con- 
vertors (382) 

Wall Paper Mfg, (19) 
Water-proofing, Damp-proof- 
ing Caulking Compounds 
and Concrete Floor Treat- 
ment Mfg. (140) 
Water-proof Paper (295) 
Waxed Paper (166) 
Witchhazel (251) 
Supplemental to Chemical 
Mfg. (275) 


Agricultural Insecticide 
and Fungicide (275- 

Carbon Dioxide (275- 

B) 

Industrial Alcohol (275- 

c) 

Supplemental to Soap and 
Glycerine (83) 

Pacific Coast Section 

(83-A), 

Consolidated with Soap and 
Glycerine (83) 

Cleanser Mfg. (83-Ci) 


CONSTRUCTION DIVISION 


Construction (244) 

Cork (199) 

Corrugated Rolled Metal Pipe 

(511). 

Ready-Mixed Concrete (31 1 ) 
Reinforcing Materials Fabri- 
cating (127) 

River and Harbor Improve- 
ment (434) 

Steel Joist (495) 

Steel Plate Fabricating (390) 
Structural Steel and Iron Fab- 
ricating (480) 

Wrecking and Salvage (318) 
Supplemental to Construction 

(244) 

Building Granite (244- 

R) 

Cement Gun Contractors 

(244-p) 

Construction News Serv- 
ice (244-S) 


Cork Insulation Con- 
tractors (244-U) 
Electrical Contracting 
(244-F) 

Elevator Mfg. (244-C) 
General Contractors 
(244*A) 

Heating, Piping and Air 
Conditioning: Con- 
tractors (244-?) 
Highway Contractors 

'(244A-S1) 

Insulation Contractors 
(244-L) 

Kalamein (244-IVI) 
Marble Contracting 
(244-Q) 

Mason Contractors Ind. 
Painting, Paperhanging 
and Decorating (244- 

s) 

Plastering and Lathing 
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CONSTRUCTION DIVISION (CONTINUED) 


Contracting (244-N) 
Plumbing Contracting 

(244-I) 

Resilient Flooring Con- 
tracting (244-J) 
Roofing and Sheet Metal 
Contracting (244-H) 
Stone Setting Contractors 
(244-T) 


Terrazzo and Mosaic 
Contracting (244-O) 
Tile Contracting (244- 

Wood Flooring Con- 
tracting (244-K) 
Consolidated with Iron and 
Steel ( 1 1 ) 

Wire Reinforcements 

(ii-Ci) 


DISTRIBUTION DIVISION 


Advertising Display Installa- 
tion Trade (240) 
Advertising Distributing 
Trade (297) 

Barber Shop Trade (398) 
Bowling and Billiard Operat- 
ing Trade (346) 

Builders Supplies Trade (37) 
Car Advertising Trade (532) 
Cleaning and Dyeing Trade 

(lOl) 

Industry of Collective Mfg. 
for Door-to-Door Distribu- 
tion (496) 

Construction Machinery Dis- 
tributing Trade (223) 
Funeral Service (384) 

Hotel (121) 

Importing Trade (487) 
Industrial Supplies and Ma- 
chinery Distributors Trade 
(61) 

Industry of Wholesaling 
Plumbing Products, Heat- 
ing Products and/or Dis- 
tributing Pipe, Fittings and 
Valves (508) 


Lau n d ry Trade (281) 
Liquefied Gas (104) 
Machined Waste Mfg. (149) 
Machine Tool and Equipment 
Distributing Trade (139) 
Merchant Custom Tailoring 

(494) 

Motor Vehicle Storage and 
Parking T rade (147) 
Optical Retail Trade (454) 
Outdoor Advertising Trade 

(304) 

Private Home Study School 

(447) 

Real Estate Brokerage (392) 
Retail Farm Equipment Trade 

(197) 

Retail Jewelry Trade (142) 
Retail Lumber, Lumber Prod- 
ucts, Building Materials and 
Building Specialties (33) 
Retail Monument (366) 

Retail Solid Fuel (280) 

Retail Trade (60) 

Retail Rubber Tire and Bat- 
tery Trade (410) 

Scrap Iron, Non-Ferrous 



APPROVED CODES AND SUPPLEMENTS 921 
DISTRIBUTION DIVISION (CONTINUED) 


Scrap Metals and Waste 
Materials Trade (3 30) 
Secondary Steel Products 
Warehousing Trade (478) 
Shoe Rebuilding Trade (372) 
Surgical Distributing Trade 

(507) 

Used Machinery and Equip- 
ment Distributing Trade 

(542) 

Used Textile Bag (267) 

Used Textile Machinery and 
Accessories Distributing 
Trade (380) 

Wholesale Coal Industry 

Wholesaling or Distributing 
Trade (201) 

Wiping Cloth (298) 
Supplemental to Importing 
Trades (487) 

Linen Importing Trade 

(487-B) 

Oriental Rug Importine 
(487-A) 

Supplemental to Retail Trade 

(60) 

Booksellers Trade 
(60-A) 

Retail Custom Fur M£g. 

Trade (60-B) 

Retail* Custom Millinery 
Trade (60-C) 

Supplemental to Scrap Iron, 
Non-Ferrous Metals and 
Waste Materials Trade 
( 38 o) 

.Waste Paper Trade 

(330-A) 


Supplemental to Wholesale 
or Distributing Trade 
(201) 

Athletic Goods Distribut- 
ing Trade (201 -M) 
Beauty and Barber 
Equipment and Sup- 
plies Trade (201-D) 
Button Jobbers or 
Wholesalers Trade 
(201-O) 

Charcoal and Package 
Fuel (201-S) 
Commercial Stationer 
and Office Outfitting 
Trade (201-C) 
Copper, Brass, Bronze 
and Related Alloys 
Trade (201-U) 
Electrical Wholesale 
Trade (201 -T) 

Fur Wholesaling and 
Distributing Trade 
(201-K) 

Furriers Supplies Trade 
(201-J) 

Leather and Shoe Find- 
ings Trade (201-I) 
Paper Distributing Trade 
(176) 

Radio Wholesaling 
Trade (201-G) 
Schools Supplies and 
Equipment (201-L) 
Sheet Metal Distributing 
Trade (201-P) 
Upholstery and Decora- 
tive Fabrics Trade 
(201-A) 
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DISTRIBUTION DIVISION (CONTINUED) 


Wholesale Dry Goods 
Trade (201-H) 
Wholesale Embroidery 
Trade (201-W) 
Wholesale Hardware 
Trade (201-Q) 
Wholesale Jewelry 
Trade (201-V) 
Wholesale Millinery 
Trade (201-E) 
Wholesale Paint, Var- 


nish, Lacquer Allied 
Kindred Products 
(201-R) 

Wholesale Stationery 
Trade (201T) 
Wholesale Wallpaper 
Trade (201-B) 

W oolens and Trimmings 
Distributing Trade 
(201-N) 


EQUIPMENT DIVISION 


Aircraft Mfg. 

Air Valve (376) 

Alloy Casting (237) 
Anti-Friction Bearing (138) 
Auto Rebuilding and Refin- 
ishing (544) 

Automatic Sprinkler (50) 
Automobile Mfg. ( 1 7) 
Automotive Parts and Equip- 
ment Mfg. (105) 

Bank and Security Vault 

(411) 

Bicycle Mfg. (437) 
Boatbuilding and Boat-repair- 
ing (406) 

Bobbin and Spool (41 4) 
Boiler Mfg. (38) 

Bottling Machinery and 
Equipment Mfg. (379) 
Canning and Packing Machin- 
cry ( 75 )_ 

Card Clothing (222) 

Cast Iron Boiler and Cast Iron 
Radiator (258) 

Cast Iron Pressure Pipe (192) 


Cast Iron Soil Pipe (18) 
Chilled Car Wheel (292) 
Chlorine Control (536) 

Clay Machinery (343) 

Cold Storage Door Mfg. 

(479) , 

Commercial Refrigerator 
(181) _ 

Commercial Vehicle Body 

(486) 

Compressed Air (55) 

Cooking and Heating Appli- 
ance Mfg. (236) 

Cotton Ginning Machinery 

Mfg. (485) ^ 

Counter Type Ice-Cream 
Freezer (418) 

Cylinder Mould and Dandy 
Roll (358) 

Die Casting Mfg, (323) 

Drop Forging (423) 

Electric Hoist and Monorail 

(483) 

Electric Storage and Wet Pri- 
mary Battery (40) 
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EQUIPMENT DIVISION (CONTINUED) 


Electrical Mfg. (4) 

Fan and Blower (238) 

Farm Equipment (39) 

Fire Extinguishing Appliance 
Mfg. (98) 

Foundry Equipment (264) 

F oundry Supply (261) 

Gas Appliances and Apparatus 

(134) 

Gas Cock (70) 

Gasoline Pump (26) 

Gear Mfg. (117) 

Gray Iron Foundry (277) 
Heat Exchange (56) 

Hide and Leather Working 
Machinery (320) 

Industrial Furnace Mfg. 

(357) 

Industrial Oil Burning Equip- 
ment(493) 

Industrial Safety Equipment 
Industry and Industrial 
Safety Equipment Trade 

(315) 

Knitting, Braiding and Wire 
Covering Machine (32) 
Laundry and Dry Cleaning 
Machinery Mfg. (34) 
Machine Tool and Forging 
Machine (103) 

Machinery and Allied Prod- 
ucts (347) 

Malleable Iron (132) 

Marine Auxiliary Machinery 
(242) 

Marine Equipment Mfg. 

(509) 

Mechanical Packing (428) 
Metal Tank ( 1 54) 


Motor Fire Apparatus Mfg. 
(108) 

Motor Vehicle Maintenance 
Trade (543) 

Motor Vehicle Retailing (46) 
Motocycle Mfg. (340) 
Newspaper Printing Press 

(319) 

Non-Ferrous Foundry (165) 
Non-Ferrous and Steel Con- 
vector Mfg. (Concealed 
Radiator) (271) 

Oil Burner (25) 

Packaging Machinery (72) 
Paper Making Machine Build- 
ers (144) 

Petroleum Equipment Indus- 
try and Trade (85) 

Pipe Nipple Mfg. (131) 
Plumbing Fixtures (204) 
Print Roller and Print Block 
Mfg. (368) 

Printer’s Rollers (106) 
Printing Equipment Industry 
and Trade (257) 

Pump Mfg. (57) 

Railroad Special Track Equip- 
ment Mfg. (385) 

Railway Brass Car and Loco- 
motive Journal Bearings 
and Castings Mfg. (233) 
Railway Car Building (285) 
Railway Safety Appliance 
(198) 

Ring Traveller Mfg. (517) 
Road Machinery Mfg. (68) 
Rock Crusher Mfg. (76) 
Scientific Apparatus (114) 
Sewing Machine (402") 
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EQUIPMENT DIVISION (CONTINUED) 


Shipbuilding and Ship-Repair- 
ing (2) 

Shoe Machinery (387) 

Shovel, Dragline and Crane 
(102) 

Shower Door (435) 

Shuttle Mfg. (518) 

Special Tool, Die and Machine 
Shop (122) 

Spray Painting and Finishing 
Equipment Mfg. (397) 
Steam Heating Equipment 

(279) . 

Steel Casting (82) 

Steel Tubular and Firebox 
Boiler (62) 

Stone Finishing Machinery 
and Equipment (158) 
Textile Machinery Mfg. (35) 
Textile Print Roller Engrav- 

ing (324) 

Trailer Mfg. (471 ) 

Unit Heater and/or Unit 
Ventilator Mfg. (272) 
Valve and Fittings Mfg. 

(153) 

Warm Air Furnace Mfg. 

(137). 

Warm Air Register (472) 
Wholesale Automotive Trade 

(163) 

Wire, Rod and Tube Die 
(250) 

Supplemental to Machinery 
and Allied Products (347) 
Air Filter (347-F i ) 
Bakery Equipment 
(347-0 1 ) 

Beater Jordan and Al- 


lied Equipment (347- 

G) 

Caster and Floor Truck 
Mfg. ( 347 -Z) 

Cereal Machinery (347-- 
Rl) 

Chemical Engineering 
Equipment (347-W) 
Coal Cutting Machine 
Mfg._( 347 -Ti) 

Coal Mine Loading Ma- 
chine Mfg. (347-Si) 
Concrete Mixer (347- 
Ki) 

Contractor’s Pump 
( 347 -K) 

Conveyor and Material 
Preparation Equip- 
ment (347-r) 
Diamond Core Drill 
Mfg. (3474) 

Diesel Engine Mfg. 
(347-Ni) 

Envelope Machinery 
(347-Ei) 

Gas Powered Industrial 
Truck Mfg. (347- 
Gi) 

Hoist Builders (347-T) 
Hoisting Engine (347- 

S) 

Hydraulic Machinery 

(347-01) 

Jack Mfg. (347-Li) 
Kiln, Cooler and Dryer 
(347-u) 

Locomotive Appliance 

(347-L) 
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Locomotive Mfg. (347- 

Mechanical Lubricator 
Mechanical Press Mfg. 
( 347 -Ai) 

Mine Car Mfg. (347- 
Ui) 

Multiple V-Belt Drive 
(347-Di) 

Oil Field Pumping En- 
gine Equipment (347- 

II) 

Power Transmitters 
( 347 "'^) 

Pulp and Paper Machin- 
es (347-PO 

Pulverizing Machinery 
and Equipment (347- 

Railway Appliance ( 347- 
Mi) 

Railway and Industrial 
Spring (3+7-B) 
Reduction Machinery 

(347-R) 

Refrigerating Machinery 

(347-Ji) 

Rock and Ore Crusher 

(347-Q) 

Roller and Silent Chain 

(347-x) 

Rolling Mill Machinery 
and Equipment (347- 
N) 

Saw Mill Machinery 
(347-Qi) 

Small Locomotive Mfg. 

(347-D) 


Sprocket Chain Mfs". 
( 347 -Hi) 

Steam Engine Mfg. 

( 347 :P) 

Steel Tire Mfs;. (347- 

A) 

Water Meter Mfsr. 

(347-H) 

Water Softener and Fil- 
ter (347-Bi) 
Waterpower Equipment 

_(347-M)_ 

Wire Machinery (347- 
Wood Working Machin- 

eiy (347-F) 

Supplemental to Automotive 
Parts and Equipment Mfg. 

(105) 

Automobile Hot Water 
(105-A) 

Automotive Gasket Mfg. 

Group (105 -I) 
Automotive Shop Equip- 
ment (150-G) 
Carburetor Product 
Group (io5“E) 

Leaf Spring Mfg. (105- 

Oil Filter Product Group 
(105-F) 

Powdered Metal Bearing 
Product Group (105- 

Radiator Mfg. (105-J) 
Wheel and Rim Product 
Group ( 105-D) 
Supplemental to Automobile 
Mfg. (17) 
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EQUIPMENT DIVISION (CONTINUED) 


Funeral Vehicle and Am- 
bulance Mfg. (17-A) 
Supplemental to Electrical 

Mfg. (4) 

Portable Electric Lamp 
and Shade Supplies (4- 

Refrigeration (4-A) 
Wiring Devices (4-C) 
Supplemental to Packaging 
Machinery (72) 

Can Labeling and Can 
Casing Machinery 
(72-A) 

Paper Box Machinery 
(72-B) 

Supplemental to Fabricated 
Metal Products (84) 

Brass Forging (84-Pi) 
Cutting Die (84-11) 
Electric Industrial Truck 
Mfg, (84-D) 

Hand Chain Hoist Mfg. 

(84-B) 


Baking (445) 

Bottled Soft Drink (459) 
Candy Mfg (463) 

Canning (446) 

Canned Salmon (429) 
Chewing Gum (241) 

Cigar Mfg. (467) 

Cigarettes, Snuff, Chewing 
and Smoking Tobacco Mfg. 

(549) 

Cocoa and Chocolate (464) 
Coffee (265) 

Cotton Pickery (433) 


Lift Truck and Portable 
Elevator Mfg. (84- 

JO 

Liquid Fuel Appliance 
(84-A2) 

Non-Ferrous Hot Water 
Tank Mfg. (84-N) 
Power and Gang Lawn 
Mower Mfg. (84-L) 
Railway Car Appliances 
(84-E)^ 

Refrigerating Valves and 
Fittings Mfg. (84- 
Yi) 

Tackle Block Mfg. (84- 

Warm Air Furnace Pipe 
and Fittings Mfg. 
(84-Ei) 

Consolidated with Steel Cast- 
ings (82) 

Manganese Steel Prod- 
ucts (82/C I ) 


Dog Food (450) 

Dried Fruit (Pacific Coast) 

(546) 

Fishery (308) 

Flavoring Products (516) 

Ice (43) 

Ice-Cream Cone (456) 
Imported Date Packing (490) 
Imported Green Olives (491) 
Licorice (453) 

Macaroni (234) 

Malt Products (468) 
Mayonnaise (349) 


FOOD DIVISION 
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FOOD DIVISION (CONTINUED) 

Oyster Shell Crushers (452) Trade (196) 

Packaged, Pasteurized, Wholesale Tobacco Trade 
Blended, and Processed (462) 

Cheese (548) Yeast Mfg. (475) 

Peanut Butter (378) Supplemental to Fishery (308) 


Pecan Shellers (528) 

Pickle Packing (524) 
Preserve, Maraschino Cherry 
and Glace Fruit (460) 
Pretzel Mfg. (503) 

Processed or Refined Fish Oil 
(500) 

Raw Peanut Milling (203) 
Refrigerated Warehouse 
Trade (499) 

Restaurant (282) 

Retail Food and Grocery 
Trade (182) 

Retail Meat Dealers (540) 
Retail Tobacco Trade 
Seed Trade (547) 

Spice Grinding (424) 
Wholesale Confectioners 

(458) 

Wholesale Food and Grocery 


Atlantic Mackerel (308- 

D) 

Blue Crab (308-E) 
California Sardine Proc- 
essing (308-C) 

Fresh Oyster (30 8- A) 
Middle Atlantic Fisheries 
(Miscellaneous Proc- 
essing 308-J) _ 
Midwest Preparing and 
Wholesaling (30 8 - 1 ) 
New England Fisheries 
(Processing and 
Wholesaling) (308- 

G) 

New England Sardine 
Canning (308-H) 

T rout F arming ( 30 8-F ) 
Wholesale Lobster (308- 

B) 


JOINT AAA-NRA CODES 


Alcoholic Beverage Importers 
(LP-20) 

Alcoholic Beverage Wholesale 

(LP-15) ^ . 

Anti-Hog Cholera Serum and 
Hog Cholera Virus (LP-y) 
Auction and Loose Leaf To- 
bacco Warehousing (LP- 

19) 

Beet Sugar (LP-l) 

Brewing (LP-io) 
Commercial and Breeder 


Hatchery (LP-6) 

Country Grain Elevator (LP- 

/ 4 ) 

Distilled Spirits (LP-9) 
Distilled Spirits Rectifying 
Feed Mfg. (LP-16) 

Grain Exchanges and Mem- 
bers Thereof (LP-8) 
Linseed Oil Mfg. (LP-il) 
Live Poultry Industry of the 
Metropolitari Area In and 
About the City of New 
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JOINT AAA-NRA CODES (CONTINUED) 


York (LP-12) 

Malt (LP-22) 

Southern Rice Milling (LP- 

,5) , 

Terminal Grain Elevators 
(LP-8/C1) 


Wheat Flour Milling (LP- 

17) 

Wholesale Fresh Fruit and 
Vegetable Distributed (LP- 

18) 

Wine (LP-21) 


GRAPHIC ARTS DIVISION 

Book Publishing (523) Electrotyping and Stereotyping 

Daily Newspaper Publishing (179) 

Business (288) Graphic Arts (287) 

Photo-Engraving (180) 


MANUFACTURING DIVISION 


Advertising Specialty Mfg. 

(65) 

All-Metal Insect Screen 
(112) 

Artificial Limb Mfg. (514) 
Assembled Watch (510) 
Athletic Goods (254) 

Band Instrument Mfg. (273) 
Beauty and Barber Shop 
Mechanical Equipment 
Mfe. (286) 

Bedding Mfg. (219) 
Beverage Dispensing Equip- 
ment Mfg. (334) 
Blackboard and Blackboard 
Erasers (505) 

Blueprint and Photo Print 

(537) 

Bowling and Billiard Equip- 
ment (557) 

Broom Mfg. (465) 

Brush Mfg. (30) 

Buff and Polfehmg Wheel 

(96) 

Business Furniture, Storage 


Equipment and Filing Sup- 

ply (88) 

Can Manufacturers (152) 
Cap and Closure (58) 

Cigar Container (135) 

Clock Mfg.'(55 1 ) 

Coin Operated Machine Mfg. 
(228) 

Collapsible Tube Mfg. (345) 
Corn Cob Pipe (498) 

Crown Mfg. (77) 

Dental Goods and Equipment 
Industry and Trade (482) 
Dental Laboratory (217) 

Dry and Polishing Mop Mfg. 

(159) 

Electric and Neon Signs 
(506) 

Fabricated Metal Products 
Mfg. and Metal Finishing 
and Coating (84) 

Fishing Tackle (13) 

Floor Machine Mfg. (526) 
Funeral Supply Mfg. (90) 
Furniture Mfg. (145) 
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Horseshoe and Allied Products 

(325) 

Household Ice Refrigerator 
.(183) 

Lightning Rod Mfg. 

Machine Applied Staple (327) 
Machine Knife and Allied 
Steel Products Mfg. (263) 
Manufacturing and Wholesale 
Surgical Industry (501) 
Marking Devices (59) 
Medium and Low Priced 
Jewelry Mfg. (175) 

Metal Etching (455) 

Metal Hospital Furniture 
Mfg. (527) 

Metal Lath Mfg. (344) 
Metal Treating (367) 

Metal Window (205) 

Musical Merchandise (209) 
Office Equipment Mfg. (89) 
Optical Mfg. (49) 

Optical Wholesale Ind. and 
Trade (448) 

Photographic Mfg. (12) 
Photographic and Photo Fin- 
ishing (362) 

Piano Mfg. (91) 

Pipe Organ (210) 

Porcelain Breakfast Furniture 
Assembling (239) 

Precious Jewelry Producing 

(130) 

Public Seating (477) 

Punch Board Mfg. (316) 
Rolling Steel Door (171) 
Safety Razor and Blade Mfg. 

(489) 

Saw and Steel Products Mfg. 

(274) 


Silverware Mfg. (177) 

Slide Fastener (243) 

Small Arms and Ammunition 

(354) 

Smoking Pipe Mfg. (225) 
Specialty Accounting Supply 
Mfg. (432) 

Steel Wool (313) 

Toy and Playthings (86) 
Umbrella Frames and Um- 
brella Hardware Mfg. 

(386) 

Upholstery Spring and Acces- 
sories Mfg. (329) 

Upward Acting Door (502 ) 
Vacuum Cleaner Mfg. (317) 
Washing and Ironing Ma- 
chine Mfg. (93) 

Watch Case Mfg. (178) 

Wet Mop Mfg. (227) 

Wood Cased Lead Pencil 
Mfg. (291) 

Supplemental to Business Fur- 
niture, Storage Equipment 
and Filing Supply (88) 
Filing Supply (88-B) 
Fire Resistive Safe (88- 

Supplemental to Fabricated 
Metal Products Manufac- 
turing (84) 

Advertising Metal Sign 
and Display Mfe. 

(84-Q) 

Architectural, Ornamen- 
tal and Miscellaneous 
Iron, Bronze Wire 
and Metal Specialties 

Artistic Lighting Equip- 
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MANUFACTURING DIVISION (CONTINUED) 


ment (84-Kl) 

Bright Wire Goods Mfg. 
(84-U) 

Cap Screw Mfg. (84-S) 
Chain Mfg. (84-C) 
Complete Wire and Iron 
Fence (84~Li) 

Cut Tack, Wire Tack 
and Small Staple (84- 
Ni) 

Cutlery, Manicure Im- 
plement, Painters and 
P ape r hanger s T ool 
Manufacturing and 
Assembling (84-J) 
Drapery and Carpet 
Hardware Mfg. (84- 

Electroplating, Metal 
Polishing and Finish- 
ing (84-Ti) 

File Mfg. (84-B2) 
Flexible Metal Hose and 
Tubing Mfg. (84- 
Gi) 

Forged Tool Mfg. (84- 

I) 

Galvanized Ware Mfg. 

(84-Ai) 

Hack Saw Blade Mfg. 
(84-H) . 

Handbag Frame Mfg. 

(84-si) 

Hog Ring and Ringer 

(84-Fi) 

Job Galvanizing Metal 
Coating (84-Bi) 
Machine Screw Mfg. 
(84-W) 


Machine Screw Nut 
Mfg. (84-T) 

Metallic Wall Structure 

(84-A) 

Milk and Ice-Cream 
Can Mfg. (84 “Di) 
Open Steel Flooring 
(84-01) 

Perforating Mfg. (84- 
Vi) 

Pipe Tool (84-Ul) 
Porcelain Enameling 
Mfg. (84-M) 

Prison Equipment (84- 
Mi) 

Pulp and Paper Mill 
Wire Cloth (84-Ri) 
Screw Machine Products 
Mfg. (84-R) 

Shoe Shank Mfg. (84- 

F) 

Snap Fastener Mfg. (84- 

p) 

Socket Screw Products 
Mfg. (84-W I ) 
Standard Steel Barrel and 
Drum Mfg. (84-Z) 
Steel Package Mfg. (84- 

Y) 

Tool and Implement 

(84-G) 

Tubular Split and Out- 
side Pron2;ed Rivet 
Mfg. (84-Zi) 

Vise Mfg. (84-Xi) 
Vitreous Enameled 
Ware (84-Ql) 
Washing Machine Parts 
Mfg. (84-Ci) 
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MANUFACTURING DIVISION (CONTINUED) 

Wire Rope and Strand Wood Screw Mfg. (84- 

Mfg. (84-Hi) X) 

Wrench Mfg. (84-O) 


PUBLIC AGENCIES DIVISION 


Baking in Puerto Rico (539) 
Graphic Arts in Hawaii (554) 
Mfg. Ind. in Hawaii (550) 
Needle Work Industry of 
Puerto Rico (474) 

Prison Compact 


Restaurant Trade in Hawaii 

(553) 

Retail Trades in the Territory 
of Hawaii (525 ) 

Wholesale and Retail Auto- 
motive in Hawaii (556) 


PUBLIC UTILITIES DIVISION 


Air Transport ( 1 1 1 ) 

Bankers (47) 

Cinders, Ashes and Scavenger 
Trade (191) 

Commercial Aviation (513) 
Domestic Freight Forwarding 
(162) 

Household Goods Storage and 
Moving Trade (339) 
Inland Water Carrier Trade 
in the Eastern Division of 
the U. S. Operating via the 
New York Canal System 


(266) 

Investment Bankers 
Merchandising Warehousing 
Trade (232) 

Motor Bus (66) 

Mutual Savings Bank (52) 
Savings, Building and Loan 
Association (169) 

Stock Exchange Firms (95) 
Tank Car Service (439) 

Toll Bridges (431) 

Transit (28) 

Trucking (278) 


AMUSEMENT DIVISION 

Burlesque Theatrical (348) Motion Picture (124) 
Legitimate Full Length Dra- Motion Picture Laboratory 
matic and Musical Theatri- (22) 
cal (8) Radio Broadcasting (129) 

TEXTILE DIVISION 

Academic Costumes (299) Batting and Padding (417) 
Animal Soft Hair (253) Bias Tape Mfg, (441) 

Art Needlework (335) Blouse and Skirt Mfg. (194) 

Artificial Flower and Feather Bone Buttons 

(29) BootandShoe (44) 
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Brattice Cloth M£g. ( 535 ) 
Candlewick Bedspread (451) 
Canvas Goods (333) 

Canvas Stitched Belt (422) 
Cap and Cloth Hat (45?) 
Carpet and Rug (202) 
Celluloid Button, Buckle and 
Novelty Mfg. (400) 

Coat and Suit (5) 

Cordage and Twine (303) 
Corset and Brassiere (7) 
Cotton Cloth Glove Mfg. 

(187) 

Cotton Garment (118) 
Cotton Textile (i) 

Covered Button (336) 

Curled Hair Mfg. Industry 
and Horse Hair Dressing 
Industry (427) 

Drapery and Upholstery 
Trimming (212) 

Dress Mfg. (64) 

Dry Goods Cotton Batting 

(404) 

Fibre and Metal Work Cloth- 
ing Button Mfg. (341) 

_ Flag Mfg. (352) 

Fresh Water Pearl Button 
Mfg. (310) 

Fur Dealing Trade (381) 

Fur Dressing and Fur Dyeing 
(161) 

Fur Mfg. (436) 

Fur Trapping Contractors 
(160) 

Garter, Suspender and Belt 
Mfg. (94) 

Grass and Fibre Rug 
Hair Cloth Mfg. (157) 


Hair and Jute Felt (73) 
Handkerchief (53) 

Hat Mfg. (259) 

Hatters Fur Cutting (476) 
Horse Hair Dressing (534) 
Hosiery (16) 

Infants and Childrens Wear 

(373) 

Knitted Outerwear (164) 
Lace Mfg. (6) 

Ladies Handbag (332) 
Leather (21) 

Leather and Woolen Knit 
Gloves (87) 

Leather Cloth, etc. (416) 
Light' Sewing Industry except 
Garments (226) 

Luggage and Fancy Leather 
Goods (42) 

Men’s Clothing (15) 

Men’s Neckwear (363) 

Milk Filtering Materials and 
the Dairy Products Cotton 
Wrappings (396) 

Millinery (151) 

Millinery and Dress Trim- 
ing Braid and Textile (69) 
Narrow Fabrics (312) 
Nottingham Lace Curtain 

(78) 

Novelty Curtain, Draperies, 
Bedspreads and Novelty 
Pillow (79) 

Paper Makers Felt (426) 
Pasted Shoe Stock (413) 
Pleating, Stitching and Bon- 
naz and Hand Embroidery 
(276) 

Powder Puff (216) 
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TEXTILE DIVISION (CONTINUED) 


Rayon and Silk Dyeing and 
Printing (172) 

Rayon and Synthetic Yarn 
Producing (14) 
Ready-Made Furniture Slip 

(283) 

Robe and Allied Products 
(211) 

Rug Chemical Processing 
Trade (355) 

Saddlery Mfg. (45) 

Sanitary and Water-proof 
Specialties Mfg. (342) 
Schiffli, the Hand Machine 
Embroidery and the Em- 
broidery Thread and Scal- 
lop Cutting Industries 
(256) 

Shoe Pattern Mfg. (444) 
Shoulder Pad Mfg. (262) 

Silk Textile (48) 

Slit Fabric Mfg. (214) 

Soft Fibre Mfg. (393) 

Solid Braided Cord (309) 
Stay Mfg. (307) 

Surgical Dressing (231) 
Table Oil Cloth (255) 


Textile Bag (27) 

Textile Examining, Shrinking 
and Refinishing (497) 
Textile Processing (235) 
Throwing (54) 

U mbrella (51) 

Undergarment and Negligee 
(408) 

Underwear and Allied Prod- 
ucts Mfg. (23) 

Upholstery and Drapery TTex- 
tile ( 125 ) 

Vegetable Ivory Button Mfg 

(461) 

Velvet (188) 

Wadding (395) 

Welt Mfg. (448) 

Women’s Belt (44) 

Women’s Neckware and 
Scarfs (538) 

Wool Felt (143) 

Wool Textile (3) 

Wool Trade (213) 
Supplemental to Cotton Tex- 
tile ( I ) 

Cotton Converting f i - 

A) 




INDEX 


ABC of the NRA^ 7, 4711, 581!) 
960 

Accounting systemsj 

as defined by Office Memora^i- 
dum 228, 679 

See also Cost protection by 
codes 

Administration members, 
compensation of, 275 
functions of, 274 
theory of, 272 

Administrative law, 
characteristics of, 32 
development of, 31-37 
extent of, 32 

Administrative method, 
character of, 47, 289 
choice of, 39, 4on, 46, 50 
development of, 47-77 
trial and error, 292-95 

Administrative officer, functions 
of, 72^ 

Administrative orders, number of, 

29 ^ 

Administrative organization, 
assignment of codes to divisions, 
App. D 

character of, 38, 43, 45 
chart of, 49, 55, 69, 73 
development of, 47-77 
efficiency of, 67 
establishment of, 41, 45 
executive control over, 38 
provisions of act, 37 
reorganization, 67-77 

See also Code authorities 5 Indus- 
try divisions 

Administrative reform, sugges- 
tions for, 295-99 

Administrator for Industrial Re- 
covery, 48, 737, 830 
appointment of, 41 
powers of, 42, 44, 116, 163 


See also Purchasing power, 
theory 

Advertising allowances, 

as illustration of indirect pric- 
ing, 700-04 
examples of, 702 
NRA policy on, 702 
policy recommendation on, 730 
provisions in codes, 701 
xA,dvisory boards, 
creation of, 43, 83 
See also Consumers’ Advisory 
Board j Industrial Advisory 
Board 5 Labor Advisory 
Board 

Advisory Council, 
creation of, 66 
functions of, 67, 76 
Agencies for code administration, 
provision in codes for, 163-66 
types of organization, 169-95 
See also Code authorities 
Agricultural Adjustment Admin- 
istration (AAA), 31, 712, 

713 

Amalgamated Clothing Workers, 
relation to A. F. of L., 49 3 
American Federation of Labor, 
429^ 

campaign for membership, 497- 

504 

changes effected by NRA, 519- 

23 

convention proceedings, 49 5 n, 
498 n, 499 n, 514, 5 i 8 n 
dual unions, relation to, 506- 

09 . 

executive council of, 515, 517 
expenditures of, 498 
horizontal unions, position on, 
509-19^ 

membership in, 492, 494 
recent influence of, 523 
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relation to labor boards, 501 
unions not affiliated, 504-09 
vertical unions, position on, 509- 

See also Code authorities j Com- 
pany unions j Federal labor 
unions j International unions 
J menca^s Capacity to Consume^ 
8370, 86on 

’^‘Anti-dumping,’’ 667. See also Spe- 
cialization 

Anti-trust laws, 7, 18, 85 n 
Appalachian agreement, 
content of, 436 
history of, 432 
nature of, 431 

Area agreements, construction 
code, nature of, 433 
Assessment, compulsory. See Bud- 
gets 

Assistant administrator for policy, 
65, 718 

organization of work, 719 
See also Trade Practice Policy 
Board 

Association of Railroad Executives, 
711 ^ 

Automobile code. President’s auto- 
mobile settlement, 4630, 480 
Automobile Labor Board, 469, 
480 

elections held by, 5090 
Automobile manufacturing, unions 
in,^ 507 

Averaging provisions, 370-74 
by sample codes, 371 
effect of, 370, 374 
length of, 373 
methods of, 372 
Ayres, Colonel Leonard P., 79111 

Bank borrowing, 767-72 
Bargaining, 

direct, in code making, 430-39 
indirect representative in code 
making, 427-30 
results of, 439-42 
See also Code making 
“Basing point.” See Wages 


Bituminous coal code, 10711, 431 
See also Appalachian agree- 
ment 5 Code labor boards 
Blachly, Frederick F., 320 
“Blanket code.” See President’s Re 
employment Agreement 
Blue Eagle Drive, 520 
See also President’s Re-employ- 
ment Agreement 

Boot and shoe industry, unions in, 
507 

Borah, Senator William E., 22, 
708 
Budgets, 

amount of, 30 
method of assessment, 221 
number approved, 221 
See also Code authorities 
Building trades. See Area agree- 
ments 

Bulletins, issued by NRA, 42, 430, 
447 

Bureau of Foreign and Domestic 
Commerce, 1460 

Bureau of Internal Revenue, 8130 
Bureau of Labor Statistics, 77 7n, 
779n, 78on, 7810, 7930, 

Szon, 8260, 8310, 833n, 

8340, 847n, 8490, 852n 
Bureau of Standards, 684, 732 
Business enterprises, demand for 
durable goods, 821-25 

Capacity. See Production capacity 
Capital goods industries, effect of 
machine-hour limitation, 643 
Cartels, 

German system, 20 
relation to NRA theory, 720 
Cash reserves, 767-72 
Child labor, 306, 307 
Civil Service Commission, 41 n 
Clark, Evans, 8150 
Classification of codes. See Code 
making, Code structure 
Coal mining, unions in, 506 
Code administration, 
definition of, 199 
for compliance, 201 
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general character of, 200 
hour and wage provisions, ad- 
ministrative difficulties, 395- 

403 

Industrial Relations Board, 452- 
54 

labor complaints committees, 

450-52 

local and regional, 237-50 
NRA function in, 199 
organization for, 54-57, 71-74, 
278-84 

relation to policy boards, 71811 
trade association, placed in, 206- 
09 

See also Agencies for code ad- 
ministration ; Code authori- 
ties} Code labor boards} Col- 
lective bargaining} Compli- 
ance and enforcement} Cost 
findiilg } Deputy administra- 
tor} Manufacturing codes, 
Natural resource codes} Nee- 
dle trades codes 5 Open-price 
systems} Price control} Sta- 
tistical reporting 

Code Administration Director, 
functions of, 72 

Code Analysis Division. See Code 
making 

Code authorities, 
activities of, 236 
character of, 166 
constituency of, 250-56 
financing of, 220-23 

for mixed and special types, 
190-95 

for product groups, 181-90 
function in price control, 595 
inter-code agencies, 195-97 
labor representation on, 458-61 
methods of selecting, 166-69 
number of, 30 
organizing of, 215-18 
regional agencies, 173-81 
representative character of, 205, 
210-14 

subordinate agencies, 225-28 
supervision of, 272-84 


See also x 4 .dministration mem- 
beisj Code administration} 
Supplementary codes 
Code authorities’ conference, 42 9n, 

712 ^ 

Code Authoiity Organization 
Committee, 54, 56 
Code Authority Policy Board, 
work of, 284 

Code Committee. See Code mak- 
ing 

Code labor boards, 

bituminous coal labor boards, 

480 

elections held by, 481 
National Construction Planning 
and Adjustment Board, 482 
Newspaper Industrial Board, 

481 

See also Automobile Labor 
Board 

Code making, Pts. Ill, IV 

advisory boards, functions of, 
84, 118 

approval, character of, 1 13-17 
bargaining, character of, 112, 
132, 137 
character of, 40 
characterization of, 85 
choice of method, 40 
classification problems, 9 7, 1 04n 
Code Analysis Division, func- 
tion of, 100-02 

code committee, function of, 
117^ 

confusion in, 95 
Control Division, function of, 
98-100 

Deputy administrator, function 
in, *85, 105, II 6, i^ 3I“37> HO 
Legal Division, function of, 104, 
129 

organization for, 48-53, 83 
plan for, 84, 87, 138 
Research and Planning Division, 
function of, 105, iii, 130,' 
^33 

speed of, 48-52 
stages of, 95-117 
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Trade Association, function in, 
89-91, 104 

truly representative, determina- 
tion of, 1 01 

See also Bargaining j Code struc- 
ture j Collective bargaining 5 
Consumers’, Labor, and In- 
dustrial Advisory Boards 5 
Public hearing j Trade Prac- 
tice Policy Board 

Code structure, 

character of, 141-61 
employees per code, 1460, 147 
extent of coverage, 141 
“horizontal” and “vertical” 
codes, 153-56 

influences determining, 143, 149 
overlapping definitions, 150-53 
overlapping jurisdiction, 192 
simplification of, 284-87 
“straight line” and “circular” 
codes, 157 

See also Code making; Labor 
provisions; Multiple cover- 
age ; and various industries 
such as Mineral; Iron and 
steel 

Codes of fair competition, 

administrative provisions of, 
163-66 

amendments to, 29 
assignment to divisions, 5 in 
complete list of, App. I) 
employees covered, 29, 308-16, 
357 

incentives for seeking, 91-95 
industries exempted from, 792, 
842n 

legal requirements, 9, 16 
modifications of, 29 
number of, 29 

See also sfecific titles such as 
Iron and Steel; Lumber, 
Trucking; Code making; 
Code structure; Labor provi- 
sions; Limited codes of fair 
competition 

Collective agreements, legal status 
of, 540-42 


Collective bargaining, 
in code making, 426-42 
issues raised by Sec. 7(b), 542 
purpose of, 415 

relation ■ to code administration, 
444-61 

relation to united action, 414-18 
significance in act, 417 
See also Area agreements; Code 
administration; Code authori- 
ties; Labor Advisox’y Board; 
National Labor Board; Nee- 
dle trades codes; United ac- 
tion 

Company unions, 

A. F. of L. attitude, 525 
growth of, 523 
influence of Sec. 7(a), 526 
membership in, 524 
recent developments in, 525 
Competition, 

effective codes on, 674 
NRA policy on, 675-78 
See also Plane of competition 
Complaints, labor, administrative 
problems, 544-46 
Compliance and enforcement, 
adequacy of staff, 267 
Compliance Division, operations 
of, 454 - 5 * 

See also Labor boards 
Compliance Division. See Compli- 
ance and enforcement 
Construction code, 
history of, 43 sn 
See also Area agreements 
Consumers, demand for durable 
goods, 825-27 

Consumers’ Advisory Board, 
attitude on price control, 706, 
7i2n 

bargaining position of, 125 
composition of, 124 
creation of, 124 

functions in code making, 104, 
123-29 

policies of, 126 

position on standards of quality, 
68on 
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relation to code authorities, 212 
relation to other boards, 124 
See also Code making 
Control Division. See Code mak- 
ing 

Control officer, 
creation of, 71 
functions of, 75 

Cost finding, uniform systems of, 
administrative problems, 224 
Cost of living, 

chart of changes in, 788 
index of, 777n 
relation to wages, 777 
See also Wage rates 
Cost protection by codes, 

accounting systems for, 586, 589 
administrative problems, 587 
character of provisions, 585 
compared with minimum price 
determination, 591-99 
extent of, 585 
policy problems, 586 
policy recommendations on, 724 
policy recommendations on ac- 
counting, 726 
samples of, 5960 
See also Policy 
Cotton garment code, i34n 
Cotton textile code, content of, 305 
County consumers’ councils, i26n 
Craft unions. See American Fed- 
eration of Labor 
Customer classification, 
definition of, 656 
occurrence in codes, 65 6n 
policy recommendation on, 727 
types of control in codes, 657-64 

Darrow Board, See National Re- 
covery Review Board 
Debts, 767n 

administration theory on, 812 
amount of, 813 
corporate funded, 8 i 4 
gravity of problem, 8i5n 
individual, 814 
lightening burden of, 812 
Deficits, business, 768 


Department of Agriculture, 79311 
Department of Commerce, 78 on, 
8oin, 81 3n 

Department of Justice, relation to 
NRA, 262 

Department of Labor, 120 
relation to NRA, 339, 340 
relation to labor boards, 468 
Deputy administrator, 
functions of, 71 
selection of, 103 
See also Code making 
Deputy assistant administrators for 
policy, 

creation of, 65 
functions of, 66, 716 
See also Trade Practice Policy 
Board 

Destructive price cutting. See Price 
cutting 

Disputes, labor. See Complaints 
Dividends, diverted to labor, 766 
Dual unions. See American Fed- 
eration of Labor 

Durable Goods Committee, 857n 
Durable goods industries, 
costs and prices in, 819-21 
importance of, in production, 
817 

NRA effect on demand for prod- 
ucts of, 821-28 
obstacles to revival in, 818 
variations in operations, 817 
See also Business enterprises j 
Consumers 

Earnings from wages, 
amount of, 7 Son 
average hourly, 845, 847 
changes in, 778, 854, 855 
chart of changes in, 788 
equalization of, 853-59 
hourly by industries, 792, 857 
in depressions, 845n 
See also Pay rolls 3 Individual 
earnings 

Elasticity. See Hours; Wages 
Emergency Council. See National 
Emergency Council 
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Emerg-ency periods. See Excepted 
periods 

Emerg-ency price fixing. See Price 
fixing 

Employees under NRA. See Codes 
of fair competition j Code 
structure j Pay rolls 
Employmentj 
index of, 8380 

in selected industries, chart of, 

834 

re-employment under NRA, es- 
timates of, 830, 832, 844 
See also Man hours j Pay rolls 5 
Work spreading 
Enforcement. See Compliance 
Equitable adjustment. See Wages 
Excepted periods in hours provi- 
sions, 

emergency periods, 381 
extent of, 377, 380 
limitations on, 379 
peak periods, 379 
principle of, 378 
seasonal elasticity, 378 
Executive orders, 
character of, 45 n 
number of, 30 

Exempted industries. See Codes of 
fair competition 

Federal labor unions, 
affiliated unions, 496 
membership in, 495 
Federal Reserve Board, 754n 
Federal Trade Commission, 12 
activities of, 560 
relation to NRA, 262 
Federal Trade Commission Act, 
10, 16 

Food and grocery trade, 1550 
Free deals, 

policy recommendation on, 731 
significance of, 730 
See also Premiums 
Furniture industry, 143 

Garment industries, 1 54 
^^General market,” 667. See also 
Specialization 


Geographical specialization. See 
Specialization 
Glass, Senator, 70911 
“Goldfish bowl,” 109 
Government purchaseis, exemption 
from price filing, 727 
Grading. See Standards 
“Graveyard” shift, 

effect of machine- and plant- 
hour limitations, 643 
Green, William, 42 qn, 500 

Harriman, H. I., 23 
Holmes, Justice Oliver Wendell,, 
dppn 

Home work. See Hours 
“Horizontal” codes. See Code 
structure 

Horizontal unions. See American; 

Federation of Labor 
Houde case, 485n 
Hours provisions in codes, 
“ceiling” of, 367-70 
character of, 394 
elasticity in, 370-86 
equalization of, 853-59 
excepted classes of employees,, 
381-84 

in sample codes, 36811 
special clauses, 387-91 
theory of, 366 

See also Averaging provisions j 
Employment 5 Excepted peri- 
ods j Individual earnings; 
Man hours; Overtime provi- 
sions; Special clauses; Work 
spreading 

Ickes, Secretary Harold L., 8300' 
Idle funds, activation of, 805 
Income, 

as percentage of sales, 8 7 on 
efiFect of NRA on distribution,. 

827n, 860, 868-70 
expansion of, 805-07 
statistics of, 7660, 768n, 80 in,, 
8i3n, 86on, 867n 
See also Pay rolls 
Indirect pricing, 
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economic effects of reg’ulation, 
695-700 

methods utilized in, 690 
NRA regulation of, 691-95 
relation to standard price, 687- 
90 

See also Advertising allowances; 
Free deals; Premiums 
Individual earnings, 

average by industries, 849 
average for all workers, 850 
compared with hours worked, 
849 

effect of NRA on, 848-53 
See also Earnings 
Industrial Advisory Board, 
appointment of, 119 
composition of, 119 
functions in code making, 104, 
1 19 

policies of, 1 1 9 
See also Code making 
Industrial Emergency Committee, 
composition of, 68 
functions of, 70, 78 
Industrial production, 
index of, 754 
volume of, 809 
Industrial Relations Boards, 
codes providing for, 45411 
See also Code administration 
“Industrial self-government,’^ 
.concept of, 213, 263, 273 
interpretation by organized la- 
bor, 528 

Industrial unions. See American 
Federation of Labor 
Industry divisions, 
organization of, 5 in 
reorganization of, 71 n 
Inter-code agencies, 233. See also 
Code authorities 

International Labor Office, 46on 
International Ladies’ Garment 
Workers’ Union, 437 
International unions, 
affiliated unions, 494n 
membership in, 493 
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Interstate Commerce Commission, 
33-365 80 

Inventory control, code provisions, 
analysis of, 638 
character of, 637 
economic significance of, 648-50 
number of, 637 

Iron and steel industry, 141, 2460 

Johnson, General Hugh S., 9, 

5640, 8390 
See also Administrator 
“Joint resolution” labor boards, 
creation of, 469 
list of, 469 

National Longshoremen’s Labor 
Board, 478 

Jurisdictional conflicts, 

in relation to code administra- 
tion, 233 

See also Inter-code agencies; 
Code structure 

King, Senator William H., 20 
Knutson, Representative Harold, 
20, 2 I 

Labeling, 

policy recommendation on, 732 
See also Standards 
Labels, in garment codes, 438 
Labor Advisory Board, 
appointment of, 120 
members of, 120, 429n 
functions in code administration, 
435 

functions in code making, 105, 
120-23, 427-29 

policies of, 12 1, 3^39, 349, 448 
See also Code making 
Labor boards, 

conflict between, 467 
effectiveness of work, 482 
enforcement efforts, 482-87 
reasons for, 446 
regional, 238 
types of, 467, 469 
See also Code labor boards; 
“Joint resolution” labor 
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boards 5 National Labor 
Board 5 National Labor Rela- 
tions Board 

Labor complaints committees, 
code provisions for, 455 
See also Code administration 
Labor Disputes bill, 467 
Labor objectives of NRA. See Col- 
lective bargaining j Hours j 
United action j Wages j etc. 
Labor* organization, 
form of, 423 

See also Collective bargaining; 
United action 
Labor provisions, 
approach to, 303 
pattern for codes, 304-08 
See also Hours; Special clauses; 
Wages 

Labor Relations bill, 539, 54on 
Labor standards, fixing of, 
main purposes, 543 
Legal Division 

functions of, 71, loi, 566 
policy-making activity, 63, 65 
ruling on assessments, 221 
See also Code making 
Licensing provisions. See Recovery 
Act 

Limitations. See Machine, etc. 
Limited codes of fair competition, 

Litigation Division, 
functions of, 59 

See also Compliance and en- 
forcement 

Local trades and industries, 146 
Lorwin, Lewis L., 48 8n 
**Loss leader,” 238 

definition of term, 599 
policy recommendation on, 733 
types of regulation, 599 
Lumber industry, 142 
Lyon, Leverett S., 6 9 on 

Machine- and plant-hour limita- 
tions, code provisions, 
analysis of, 626-29 


economic significance of, 637- 
45 

form of, 624 
number of, 624 

policy recommendation oh, 732 
Machinery manufacturing indus- 
tries, 145 
Man hours, 

by industries, 847 
changes in, 854, 855 
productivity, 839n, 8620 
Manufacturing codes, administra- 
tive organization of, 178-81, 
246-50 

Marshall, Leon C., i47n 
Mills, Frederick C., 794n, 8 ion 
Mineral industries, 141 
Minimum price determination by 
codes, 

analysis of provisions, 580-85 
character of, 578 
compared with cost protection, 
591-99 

examples of, 579 
Minimum wages in codes, 
differentials in, 
geographic, 327 
population, 327, 32 9n 
for unskilled workers, 318-26 
theory of, 392 
variations of, 317 
wage floor, variations in, 319 
workers excepted from, 333-38 
Model code, formulation of, 63 
Money, 

definition of, 8o5n 
expansion of, 806 
velocity of, 8o6n, 8o7n 
Monopolistic practices, 18 
Multiple coverage, 

in relation to code administra- 
tion, 229, 233 

in relation to code structure, 
158-61 

See also Code structure 

National Association of Manufac- 
turers, 485 



INDEX 


943 


National Bureau of Economic Re- 
search, 794n, 79Sn, Siyn, 

Szon, Szsn 

National Compliance Board, 58 
See also Compliance 
National Emergency Council, izdn 
creation of, 44 
function of, 44, 61 
National Industrial Conference 
Board, 523n, 7770, 7790, 

789n, 793n, 82in, 8260, 

83 in, 84511 

National Industrial Recovery Act 
(NIRA), App. A, 
labor policy of, 413 
labor provisions in, 418-23 
purposes, 551 
relation to recovery, 751 
See also Recovery Act 
National Industrial Recovery 
Board (NIRB), 
attitude on price control, 741 
composition of, 68, 75 
creation of, 68 
functions of, 9, 68 
National Labor Board, 
abolished, 470 

attitude on collective bargaining, 
473 

creation of, 466 
decisions of, 474n 
elections held by, 472n 
enforcement efforts, 482-87 
interpretation of Sec. 7(a), 467, 
470-75 

nature of work, 470 
operations of, 466 
National Labor Relations Boaid, 
creation of, 468 
decisions of, 475n 
enforcement efforts, 482-87 
functions of, 468 
interpretation of Sec. 7(a), 476 
monthly report of, 484n 
work of, 477 

National Recovery Review Board, 
710 

National Resources Board, 243n 


National Textile Workers^ Union. 
See Ameiican Federation of 
Labor 

Natural resource codes, administra- 
tive organization of, 176-78, 
242-46 

Needle trades codes, 436-39 

“Normal territories,’’ 667 
See also Specialization 

Nye, Senator Gerald P., 707, 709 

Office Memorandum^ 

No, 228. 677, 723, 725-27, 730, 
734, 736, 738 
No, 252: 724, 730 
No. 260: 737 
No. 26y' 728 
No. 5x6. 724, 730, 731 
No. 526; 730 

See also Trade Practice Policy 
Board 

Open-price systems, 

administrative problems, 224 
nature of, 610 
NRA policy on, 710 
policy recommendations on, 722 
waiting period, provisions in, 
610 

Organization. See Administrative 
organization 

Overlapping definitions and juris- 
diction. See Code structure 

Overtime provisions, general, 
definition of, 374 
extent of, 375^ S7 7 
significant elements of, 375 
See also Hours 

Paper industry, 143 

Pay rolls, aggregate, 

in selected businesses, 847 
NRA effect on earnings, 84 5 -48 
NRA effect on man hours 
woi'ked, 845-48 
ratio to value produced, 864 

Peak periods. See Excepted periods 

Personnel, 

administrative cost, 31 
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method of selecting, 41 n 
number of, 30, 88n 
selection of, 135, i36n 
Petroleum industry, 243n 
Petroluem Labor Policy Board, 
authority of, 478 
interpretation of Sec. 7(a), 478 
relation to other labor boards, 
477 

Physical production, chart of, 864 
Plane of competition, 
concepts involved, 671 
determination of by codes, 672 
Plant-hour limitations, See Ma- 
chine, etc. 

Policy, 

determination of, 38, 77 
development of, 61-67 
failure to establish continuity of, 
62, 78 

reorientation of, 67-77 
weaknesses of administrative 
policy making, 80-82 
See also Advertising allowances 5 
Code Authority Policy Board 5 
Offi^ce Memorandum; Trade 
Practice Policy Board*, Trade 
practices 
Premiums, 

policy recommendations on, 723 
See also Free deals 
President’s Re-employment Agree- 
ment, (PRA), ii, 48, App, 

B, 

character of, 30 
number of, 30 
provisions of, 306, 344 
relation to purchasing power 
theory, 75 8n 
Price control, 

administrative problems, 612-20 
criticism of NRA policy, Ch. 
XXVIII 

See also Cost protection; ‘Toss 
leader”; Minimum price de- 
termination ; Open-price fix- 
tems; Price cutting; Price fix- 


Price cutting, destructive, 
definition of, 603 
provisions in codes, 603 
Price fixing, emergency, 20, 24 
methods of, 156 
policy recommendations on, 725 

732 

problems involved, 607-10 
provision in codes, number of, 
6o6n 

provision in codes, sample of, 
605 
Prices, 

distribution of increases, 791-93 
increases due to NR A, 797 
in durable goods industries, 8 1 9- 
21 

of building materials, 82 2n 
parity for agriculture, 794 
putting a bottom under, 810-12 
retail movement, chart of, 793 
structure, adjustment of, 793-95 
wdiolesale commodity, chart of, 
790 

wholesale level of, 81 in 
See also Debts; Indirect pricing 
Price structure, 687 
Product groups. See Code authori- 
ties 

Production capacity, code provi- 
sions, 

analysis of, 633-37 
character of, 632 
economic significance of, 646-48 
types of, 636 
Production control, 24 

See also Industrial production; 
Inventory control; Machine- 
and plant-hour limitations; 
Production capacity; Produc- 
tion quotas 

Production quotas, code provisions, 
analysis of, 630-32 
character of, 629 
problems involved, 629 
Profits, movement of, 866-68 
Property income. See Income 
Public agencies, demand for dur- 
able goods, 827 
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Public hearing', 
character of, io8 
due notice, io8n 
puipose of, 109 
value of. III 

Public Resolution No. 468, 

486 

Public Works, 22 

See also Recovery Act 
Public Works Administiation, re- 
employment under, 713, 83011 
Purchasing powei, theory. 

General Johnson’s interpretation 
of, 759 

in operation, 760 
outlines of, 757-60 
President’s statement, 758 
See also Prices j Wage rates 

Quotas. See Production quotas 

Recovery, 

criteria of, 752 
extent of, 753 
NRA theory of, 756 
See also Purchasing power, 
theory 

Recovery Act, App. A 
ambiguity of, 15 
coverage of, 2 1 
declaration of policy, 8, 15 
expiration of, 1 1 
legal penalties, lo, ii 
licensing provisions, 12, 18 
origins of, 7 

President’s evaluation of, 3 
Sec. 7 (a) , provisions of, 1 2 
sponsors of, 19, 22 
Supreme Court, characterization 
of, 16 

theory of, 25 

Title II, Public Works, 15, 26 
Recovery Administrator, 61, 67, 

124 

See also Administrator 
Record Board. See National Indus- 
trial Recovery Board 
Re-employment. See Employment 
Resale price maintenance, policy 


recommendation on, 729 
Research and Planning Division, 
290, 100, 3ion 
functions of, 7 1 
policy of, 5 640, 618 
publications of, 309, 384, 45511, 
5820, 628n, 6300, 63511, 

63811, 73911, 85611 
relation to trade unions, 520 
See also Code making 
Restraint of trade, i 8 
Review' Division, 
functions of, 64 
See also Trade Practice Policy 
Board 

Review Officer, 7 1 

Richberg, Donald R., 19, 20, 21, 

54 in 

Rosenblatt, Sol A., 616 

Sachs, Alexander, 5640 
Seasonal elasticity. See Excepted 
peiiods 

Secretary of Commerce, T19 
Section 7(a), interpretation of, 
by bituminous coal labor boards, 
480 

by Johnson-Richbeig, 462, 464 
by NRA, 462 
by organized labor, 465 
issues raised by, 5 34-46 
proportional representation, 463 
Works Council, 464 
See also Collective bargaining; 
Company unions; National 
Labor Board; Petroleum La- 
bor Policy Board; Recovery 
Act; United action 
Section 7(b) 
purposes of, 541 
relationship to Sec. 7(a) and 
rCOj S4I 

Securities and Exchange Commis- 
sion, 31 

Sherman Anti-trust Law, 90 
“Sick” industries, 23, 386, 431 
Special Assistant Administrator, 56 
Special clauses, 338-42 
Special Industrial Recovery Board, 
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composition of, 4311 
creation of, 41 
functions of, 43, 61 
Specialization, 

customer classification, 656 
geog-raphical control over, 664- 
^9 

place of in industry, 651 
types of control under codes, 

653-55 

also Customer classification 
Standard price, 687, 688n 
also Price structure 
Standards of quality, 

defined by codes, 680-82 
problems of control, 684 
See also Competition 
Statistical method, used in Pt. VI, 
App. C 

Statistical reporting, 

administrative problems, 224 
code provisions, 306, 307 
Steel Labor Relations Board, 
creation of, 469 
work of, 479 

See also “Joint resolution'’ labor 
boards 

Strikes, under NRA, 545 
Supplementary codes, 

administrative organization of, 
185-90 

number of, 29 

Tariff Commission, 10 
Technical Divisions. See Legal; 

Research and Planning 
Textile Labor Relations Board, 
work of, 479 

See also “Joint resolution” labor 
boards 

Thirty-hour week, 838n 
Trade Association Division, 54 
Trade associations. See Code ad- 
ministration; Code making 
Trade Practice Policy Board, 
criteria adopted, 721 
duties of, 716 

functions in code making, 717 
issues involved in work, 72 in 


organization of, 717 
recommendations made, 721-34 
relation to Review Division, 
718 

See also Advertising allow- 
ances; Cost protection; Cus- 
tomer classification; Free 
deals; Government purchas- 
ers; Labeling; “Loss leader”; 
Machine- and plant-hour; 
Open-price systems ; Premi- 
ums; Price fixing; Resale 
price maintenance 
Trade practices, 

classification of, 570-73, 577 
definition of, 569n 
examples of, 574 
number in codes, 568, 570-73 
policy dilemma, 734-42 
See also Competition; Indirect 
pricing; Price control; Pro- 
duction control; Specializa- 
tion; Trade Practice Policy 
Board 

Trade unionism, 

administrative relationship to 
NRA, 491 

changes in leadership, 491 
recent history of, 488-92 
See also American Federation of 
Labor; International unions 
Trial and error. See Administrative 
method 

Trucking code, 51, io7n 
Truly representative. See Code 
making 

Unionism. See Trade unionism 
United action, 

implementation of, 418-23 
meaning of, 415 
purpose of, 415 
See also Collective bargaining 
United Garment Workers, 493 
United Mine Workers, 42 9n, 431, 
481, 503 

membership of, 4930 
United States Chamber of Com- 
merce, 23, 9on 
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Unity League. See American Fed- 
eration of Labor 

^^Vertical” codes. See Code struc- 
ture 

Vertical unions. See American Fed- 
eration of Labor 

Voluntary codes of fair competi- 
tion. See Codes of fair compe- 
tition 

‘Wage floor.’' See Minimum 
wages 

Wage rates, 

changes in, compared with liv- 
ing costs, 785-89, 842n 
distribution of increases, 791-93 
increases under NR A, 776-82 
measurement of changes in, 782- 

85 

methods of financing increases, 
762-72 

possible effects of increases, 762 
putting a bottom under, 810-12 
reduction during depression, 780 
relation to purchasing power 
theory, 761-75 

relation to wholesale commodity 
prices, 789-91 
See also Earnings 


Wages above minimum, 

“basing point,” definition of, 
346 

employees covered by codes, 
357-59 

equitable adjustment, 345, 353, 
354n, 355 

factors influencing, 345 
indefinite terminology, 362 
structure of, 393 
theory in code making, 356 
theory of, 343 
types of provisions, 347- 56 
See also Minimum wa^es in 
codes; Special clauses 
Wages, method of payment, 338 
Wagner, Senator Robert F., 19, 
21, 4^75 539 

Waiting periods. See Open-price 
systems 

Wallace, Henry A., 7i3n 
Weirton case, 485n 
Williams, S. Clay, 616, 740 
Wolman, Leo, 42 9 n 
Work spreading, 

limitation of houis, permanent, 
836-39 

limitation of hours, temporary, 

839-44 

production, relation to, 836-44 
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